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Wideness  of  the  field  covered  by  this  work. 

More  than  one-half  of  all  the  civil  cases  which  are  act^^ 
ally  litigated  apon  their  merits  in  courts  of  last  resort,  And  a 
large  proportion  of  the  statutes  enacted  by  the  several  state 
legislatures,  and  the  national  congress,  either  directly  or  indi- 
rectly affect  some  right,  title  or  interest  in  some  sort  of  real 
property  and  may  all.be  logically  classified  under  the  follow- 
ing sub-divisions  of  that  very  important  branch  of  the  law 
known  as  Th8  Law  of  Rkal  Propbrty  : 


Abstracts 
Abutting  owners 
Acknowledgments 
Adverse  possession 
Aliens 
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Assignments  for  creditors 

Bona  fide  purchaser 

Boundaries 

Cemeteries 

Charitable  uses 

Community  property 

Contracts 

Corporations 

Covenants 

Crops 

Curtesy  and  dower 

Dangerous  premises 

Dedication 

Deeds 

Definition  of  terms 


Descent 

Description  of  real  estate 

Easements 

Ejectment 

Eminent  domain 

Equity 

Estates 

Estoppel 

Evidence 

Execution  sales 

Executors  and  administrators 

Fences 

Fixtures 

Forcible  entry 

Fraud,  duress,  etc. 

Fraudulent  conveyances 

Homestead 

Husband  and  wife 

Improvements 

Infants  and  insane  persons 
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Insurance 

•  • 

\  Real  estate  agent 

Irrigation                     .  -.  :*>  • ' 

•     Records  and  recording 

Judicial  sales        .%     *'  '-' 

Redemption 

Landlord  and  iepsnt 

Reformation 

Leases '»      *•    •  ' 

* 

Remainders 

Licenjse  \ 

Rents 

LldA& 

Repairs 

Married  women 

Resulting  trusts 

Mechanics'  liens 

Right  of  way 

Mines 

Riparian  owners 

Mortgages 

Specific  performance 

Notice 

Starting  fires 

Nuisance 

Statute  of  frauds 

Occupying  claimants 

Statute  of  limitations 

Partition 

Surface  waters 

Partnership  realty 

Taxes  and  tax  titles 

Party  walls 

Tenants  in  common 

Plats  and  surveys 

Timber  and  trees 

Possession 

Title                     • 

Power  of  Attorney 

Trespass 

Private  ways 

Trusts 

Public  lands 

Vendor  and  vendee 

Quieting  title 

Waste 

Railroads 

Waters 

Real  actions 

Wills 

Of  these  subjects,  those  which  pertain  exclusively  to  real 
estate  are  exhaustively  covered ,  and  the  others  are  treated  just 
as  thoroughly  upon  all  points  which  can  in  any  way  affect  any 
kind  of  an  interest  in  real  property.  The  test  as  to  when  to 
consult  this  work  lies  in  the  answer  to  the  question,  is  land, 
houses,  water,  or  any  real  interest  or  right  thereto  involved, 
whether  the  question  be  one  of  law,  equity,  evidence  or  prac- 
tice. The  comprehensive  and  thorough  analysis  of  the  many 
^ub-divisions  of  the  many  subjects  covered  is  fully  shown  by 
the  one  complete  index  to  the  entire  series  always  kept  up 
under  one  alphabetical  arrangement.  It  is  a  real  index.  It 
finds  what  you  want,  and  finds  it  quick. 
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2.     Voluminousness  of  the  material  used. 

Upon  the  subjects  already  named,  and  their  logical  sub- 
divisions, in  this  country  alone,  there  have  been  published 
over  125,000  precedents,  besides  statutory  provisions  almost 
innumerable.  This  vast  aggregate  of  judicial  opinions  on  real 
property  law  is  now  being  increased  at  the  alarming  rate  of 
4,000  cases  each  year,  and  the  additions  which  are  being  made 
to  the  statutes  upon  the  same  subjects  are  equally  appalling. 
These  numbers  include  only  those  cases  which  it  is  proper  to 
classify  under  topics  which  logically  belong  to  Thb  Law  op 
Real.  Property.  The  whole  number  of  American  published 
judicial  opinions  is  estimated  to  be  600,000.  The  whole  num« 
ber  of  published  cases  decided  each  year  is  enormous.  In  1802 
there  were  12,000  and  in  1806  the  number  bad  increased  to 
18,000.  No  lawyer  or  judge  has  the  time  to  sift,  classify  and 
arrange  this  vast  mass  of  legal  lore.  He  must  depend  on  the 
helps  furnished  by  the  law  book  editors  and  publishers.  Upon 
the  wise  choice  of  these  helps  depends  his  success. 

3.    A  supplement  to  the  good  books  you  already 

have.. 

Prior  to. the  year  1802,  upon  those  subjects  which  dis- 
tinctively belong  to  The  Law  of  Real  Property,  the 
^gg^^g^^^  number  of  text  books  had  reached  120  treatises  or 
147  volumes.  Enough  of  these  to  fairly  cover  the  funda- 
mental principles  of  the  subjects  are  already  upon  the  shelves 
of  every  lawyer's  library,  and  have  a  commercial  value  to  him 
vrhich  ought  not  to  be  needlessly  destroyed.  These  good  old 
books  do  not  need  *^  new  editions.'**  They  need  continuous 
additions.  Beginning  with  the  year  1802,  this  publication 
has  added  to  the  law  literature  upon  the  subjects  named  all 
that  has  been  contributed  by  the  courts  of  last  resort  of  the 
entire  United  States.  This  addition  has  been  and  is  being 
made  in  such  a  manner  as  to  preserve  every  decided  point  in 
every  case,  together  with  the  most  important  growth  of  stat- 
utory enactments.  No  portion  of  the  work  contains  any 
repetition  of  what  the  lawyer  already  has  upon  his  shelves. 
The  work  itself  will  never  need   a  '*  new  edition^*'*  because 
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each  volume,  as  it  appears  each  year,  is  a  continous  growth  of 
a  symmetrical  whole.  The  volumes  as  they  are  issued  in 
amiual  succession  do  not  take  the  place^  nor  diminish  the  value 
of  the  preceding  issues.  The  entire  serial  continually  consti- 
tutes an  up  to  date  living  supplement  to  every  lawyer's 
library,  giving  him  immediate  access  to  over  20,000  recent 
cases  not  yet  cited  in  any  text  book,  encyclopedia  or  system  of 
selected  cases. 


4      The  current  case  law  sifted,  classified,  edited 

and  preserved  by  an  entirely 

new   method. 

Each  volume  contains,  in  an  edited  form,  the  entire  case 
law  upon  the  subjects  named  for  the  given  year.  Every 
published  opinion  of  all  courts  of  last  resort  is  carefully  exam- 
ined and  those  in  any  way  affecting  any  right  to  or  interest  in 
any  form  of  realty  are  preserved  for  editorial  work.  Each 
case  is  carefully  studied,  and  the  exact  points  decided  are 
reduced  to  clear  and  accurate  legal  statements  followed  by  the 
citation  of  the  case.  If  the*  case  is  one  which  depends  upon 
particular  facts,  has  but  little  general  significance,  and  is  of 
little  value,  these  facts  are  indicated  hy  the  manner  in  which 
it  is  treated.  It  is  given  less  space  and  its  character  described. 
If  the  case  contains  an  important  discussion,  or  is  novel  in  its 
character,  the  reasoning  of  the  court  and  its  citation  of  author- 
ities are  added  to  the  statement  of  the  editor,  and  generally  in 
tlie  exact  language  of  the  court.  If  the  case  is  one  in  which 
some  statute,  either  local  or  general,  influences  the  conclusion 
reached,  the  character  of  the  statute  and  its  relation  to  the 
case  is  clearly  shown.  If  a  case  overrules  another  case  upon 
some  important  point,  or  construes  for  the  first  time  some  im- 
portant statute,  or  passes  upon  its  constitutionality,  or  applies 
the  law  to  some  novel  state  of  facts  growing  out  of  some  new 
discovery  or  change  in  social  conditions,  it  is  re-reported  in 
full  with  copious  and  exhaustive  annotations.  All  of  this 
editorial  work  is  again  carefully  revised  by  the  editors  and 
arranged  under  proper  section  heads  and  subdivisions  of  the 
work.     Those  cases  which  make  the  real  growth  of  the  law 


publisasr's   introductory 


are  made  prominent,  and  novel  cases  are  distinguished  by 
fuller  statements.  Those  cases  which  reiterate  propositions 
already  settled  are  made  accessible  in  a  moment's  time,  and 
those  which  remotely  illustrate  a  point  are  so  arranged  that 
they  are  not  mistaken  for  more  than  they  are  worth,  and  yet 
they  may  be  found  by  him  who  really  needs  them.  No  case  is 
omitted.  The  superiority  of  this  method  over  all  others  can 
best  be  seen  by  a  comparison  of  our  treatment  with  that  of 
any  other  work  upon  any  important  subject  contained  in  this 
serial.  We  would  suggest  for  comparison  such  subjects  as 
*^ Abutting  owners;"  "Adverse  possession;'*  *' Deeds;'* 
**  Easements ;  "  **  Eminent  domain ; "  "  Estoppel ;  "  **  Fraud- 
ulent conveyances ;"  *' Landlord  and  tenant;'*  '*  Mechanics* 
liens;"  **  Mortgages;**  "Real  actions;"  "Real  estate 
agent;'*  <' Records  and  Recording;'*  "Taxes;**  "Trusts*' 
and  "  Waters.**  For  the  subdivisions  and  sections  upon  these 
subjects,  see  the  one  index  to  the  entire  series. 


5.    The  treatise  feature  of  this  work. 

In  addition  to  our  cai eful  and  exhaustive  epitome  of  the 
current  case  law,  we  devote  a  small  portion  of  our  space  to  the 
thorough  and  critical  consideration  of  subjects  of  general  im- 
portance, which  have  not  hitherto  received  sufficient  attention 
at  the  hands  of  competent  law  writers.  Many  of  these  sub- 
jects are  statutory  in  their  character.  In  such  case  we  collate, 
compare  and  annotate  every  statutory  provision  upon  the  sub- 
ject as  found  now  in  force  in  every  state  in  the  Union.  In  the 
subsequent  volumes  of  this  serial  all  changes  of  these  statutes 
and  all  subsequent  constructions  and  applications  of  the  same 
by  the  courts  will  be  carefully  noted.  No  volume  will  contain 
any  repetition  of  what  is  in  the  previous  volumes^  but  each  suc- 
ceeding volume  will  contain  on  these  subjects  all  that  the 
legislatures  and  courts  have  added  for  the  period  covered  by 
the  current  volume.  In  our  treatment  of  those  subjects  which 
are  not  statutory,  the  conflicting  authorities  are  collated,  com- 
pared and  carefully  reviewed,  so  as  to  leave  nothing  more  to 
be  desired  except  what  the  courts  may  hereafter  say  upon  the 
subject.     These  excellent  treatises  upon  these  important  but 
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neglected  subjects  will  never  be  repeated  in  any  of  the  subse* 
quent  volumes  of  this  serial;  but,  we  will  add  to  each  subject, 
year  by  year,  all  that  is  added  by  the  courts  or  the  law  mak- 
ing bodies. 

In  order  that  the  importance  of  some  of  these  treatise 
features  may  be  more  fully  realized  we  call  special  attention 
to  such  subjects  as  '*  Commimity  real  estate ;  "  <<  Definition  of 
real  estate ; "  *'  Form  of  deeds ; "  •*  Deeds  to  husband  and 
wife;"  ''Separate  real  estate  of  married  women;"  "De- 
fenses in  ejectment;"  *' Time  for  recording  deeds;'*  and  ^ 
"  Power  of  attorney."  For  the  subdivisions  and  sections 
upon  these  subjects  consult  the  one  exhaustive  index  to  the 
entire  series.  This  one  index  will  always  be  inclusive  of  the 
entire  field  covered  by  this  work. 

6.    The  index  is  the  all  important  part. 

We  believe  that  law  publications  should  be  so  constructed 
as  never  to  need  new  editions,  and  we  are  building  up  this 
most  thorough  and  exhaustive  treatise  upon  the  theory  that 
there  should  be  continuous  new  additions^  but  no  new  editions. 
To  this  excellent  rule  we  have  one  exception.  We  do  believe 
in  new  editions  of  the  one  complete  index  to  our  serial.  We 
make  a  new  edition  of  the  entire  index  every  time  we  issue  a 
volume  of  the  work.  This  is  done  in  order  that  all  of  the 
index  matter  pertaining  to  the  entire  series  may  always  appear 
in  one  alphabetical  arrangement,  so  that  the  busy  lawyer  or 
judge  need  never  look  in  but  one  index  in  order  to  find  all  the 
law  there  is  on  any  point  which  can  have  any  possible  connec- 
tion with  the  law  of  real  property. 

7.     Citations  to  duplicate  reports  of  cases. 

Many  of  the  cases,  to  which  the  lawyer  desires  immedi- 
ate access,  are  reported  in  more  than  one  place.  It  frequently 
happens  that  the  same  opinion  is  reported  in  the  oflicial  reports 
of  the  state,  in  the  Reporter  System,  in  the  Lawyers  Reports 
Annotated  and  in  the  American  State  Reports.  When  such 
a  case  occurs  upon  any  page  in  our  work  we  follow  the  official 
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citation  with  a  parenthetical  reference  to  every  other  system 
by  Yolume  and  page  where  it  may  be  found*  This  work  is 
done  so  thoroughly  that  no  lawyer  need  waste  his  time  in 
looking  for  any  case  cited  in  our  work,  except  by  the  refer- 
ences given  by  us.  This  saves  time  and  increases  the  working 
value  of  every  system  of  reports  of  cases  to  which  the  lawyer 
has  access.  About  12,000  such  duplicate  references  are  given 
in  the  volumes  already  issued.  A  good  illustration  of  the 
value  of  these  duplicate  citations  can  be  found  on  almost  every 
page  of  the  work. 

8.    The  difficulties  of  the  digest  method. 

It  is  claimed  that  the  entire  case  law  of  the  country,  con- 
sisting of  more  than  half  a  million  opinions,  can  be  made  suf- 
ficiently accessible  by  means  of  the  digest  method ;  and  that 
the  profession  can  keep  pace  with  the  growth  of  the  entire 
field  of  case  law  by  means  of  the  current  digest  of  each  annual 
crop  of  18,000  cases.  It  is  no  disparagement  of  the  excellent 
w^ork  along  digest  lines,  which  has  been  done  and  is  now  being 
done,  to  say  that  this  claim  is  an  impossibility. 

The  digest  method  is,  to  some  extent,  handicapped  by  a 
fixed  classification  into  which  all  cases  must  be  made  to  fit, 
even  though  individual  characteristic  points  be  lost  in  the  maze 
and  magnitude  of  the  system.  In  the  digest  method  one  fails 
to  find  the  necessary  discrimination  between  cases.  The  case, 
which  contains  little  or  no  discussion  of  law,  often  occupies 
more  space  than  the  one  which  contains  the  most  learned  dis- 
quisitions upon  the  most  intricate  and  novel  question.  The 
comparative  value  of  cases  as  authority  is  not  shown ;  the 
reasoning  of  the  court  and  the  authority  upon  which  it  rests 
is  not  given ;  and  the  judicial  language,  often  pregnant  with 
learning,  is  never  quoted.  Through  the  digest,  it  is  true  one 
has  access  to  the  cases,  often  more  numerous  than  he  can  pos- 
sibly examine,  but  the  road  to  the  exact  law  is  not  short 
enough^  neither  is  it  clear  enough.  Often  the  digest  gives  a 
lengthy  recital  of  facts  and  informs  the  reader  that  the  court 
decided  in  favor  of  the  plaintiff  or  defendant,  but  gives  no  in- 
timation as  to  what  legal  principle  was  involved,  or  any  rule 
for  its  application. 
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9.     Selected  cases  as  a  solution  of  the 
case-law  problem. 

Acting  upon  the  theory  that  the  entire  body  of  case  law  was 
too  voluminous  for  practical  use,  much  learning  and  labor  has 
been  bestowed  upon  the  selection  and  annotation  of  leading  or 
important  cases,  which  were  supposed  to  constitute  sufficient 
authority  upon  all  points  necessary  to  the  success  of  the  prac- 
titioner and  the  correct  information  of  the  court.  The  diffi- 
culty of  this  method  lies  in  the  fact  that  no  editor  is  wise 
enough  to  foresee  all  the  cases  which  may,  or  may  not,  at  some 
time,  under  some  circumstances,  become  important.  Hence, 
many  important  cases  are  omitted  from  all  the  systems  of  se- 
lected cases.  In  our  work,  a  very  few  cases  are  reported  in 
full  ;  but  a  short  and  easy  access  is  furnished  to  every  case^  no 
matter  how  unimportant  it  may  appear  to  the  editors  of  this 
serial.  Those  cases  which  we  report  in  full  are  limited  by 
fixed  rules.  They  are :  1.  Cases  which  overrule  other  cases 
upon  important  points.  2.  Cases  which,  for  the  first  time, 
construe  some  important  statute.  8*.  Cases  which,  for  the 
first  time,  apply  legal  principles  to  some  novel  state  of  facts 
arising  out  of  some  new  discovery  or  change  in  social  condi- 
tions. 4.  A  very  few  cases  in  which  the  discussion  of  the 
court  is  so  exhaustive  and  careful  as  to  amount  to  a  treatise 
upon  the  subject  considered.  All  ^^^  cases  coming  under  these 
four  heads  occupy  but  a  very  small  portion  of  our  space,  but 
we  find  that  we  have  published  a  number  which  are  entirely 
omitted  from  every  system  of  selected  cases  now  offered  to  the 
profession.  Some  of  these  cases  are  exceedingly  important. 
See  our  serial.  Vol.  L,  §§  147-150;  285-286;  291-292;  852- 
864.  Vol.  II.,  §§  60-64;  90-92;  109-110;  148-150;  196- 
198;  260-268;  449-458;  629-682.  Vol.  III.,  §§  57&-678; 
682;  717-719.  Vol.  IV.,  §§  59-64;  216-218;  219-228;  886- 
841.  This  is  a  forcible  illustration  of  the  fact  that  no  one 
lawyer  can  decide  what  cases  will  be  of  no  benefit  to  other 
lawyers.  In  our  work  we  show  the  real  growth  of  the  law 
which  all  the  cases  make,  and  give  the  lawyer  immediate  ac- 
cess to  any  one  of  them  with  reliable  information  as  to  its  value 
to  him. 
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10.    The  encyclopedia  system. 

This  system  of  ''  legal  exposition  "  has  been  Styled,  by  its 
authors,  as   ''the   logical  outcome  of  this  text-book  hotch- 
potch" with  which  the  profession  has  been  deluged  for  the 
last  quarter  of  a  century.     It  is  no  reflection  on  the  ability  and 
enterprise  of  the   authors  of  this  system  to  say  that  it  is  a 
splendid  short-cut  new  edition  of  the  text-books  and  law  dic- 
tionaries which  are  already  upon  the  shelves  of  the  profession ; 
but,  in  the  all-important  respect,  it  is  just  like  the  text-books 
which  it  so  vigorously  assails-— fV  will  not  stay  new.     By  the 
time  the  last   letter  in  the  alphabet  has  been   reached,  the 
treatment  of  the  subjects  in  the  volume  beginning  with  A  has 
become  ^'  ten  years  oldJ*    A  new  edition  must  be  made.     The 
lawyer  must  again  \y\xy  the  same  matter  which  he  has  pur- 
chased in  many  forms  before.    The  commercial  value  of  those 
large,  beautiful  volumes  he  purchased  ten  years  since  is  entirely 
destroyed,  and  as  he   consigns  them  to  destruction  he  consoles 
himself  with  the  thought  that  ten  years  later  these  large  and 
newer  volumes  must  go  the  same  way.     Again  we  say  that  it 
is  not   **  new  editions ''   that  are  needed,  but  new  additions. 
Supplemented  by  our  work,  upon  every  possible  subdivision 
of  every  topic  belonging  to  the  broad  field  which  it  covers, 
every  old  book  in  the  lawyer's  library,  including  the  encyclo- 
pedias, is  just  as  valuable  as  a  new  edition.    We  offer  the  pro- 
fession no  obsolete  law,  neither  do  we  offer  them  that  which 
is  already  on  their  shelves ;  but  we  add  to  what  they  have.     In 
the  volumes  of  our  serial  already  out  we  give  the  busy  lawyer 
quick  and  easy  access  to  every  legal  principle  in  20,000  cases 
which  are  not  even  cited  in  any  encyclopedia,  text-book  or 
system  of  selected  cases.     In  the  matter  of  logical  arrange- 
ment, clearness  and  accuracy  of  statement,  and  typographical 
helps,  we  invite  the  most  critical  and  exhaustive  comparison. 


11.     Our  conditional  guaranty. 

Upon  the  express  condition  that  the  lawyer  will  regularly 
use  this  work,  as  his  immediate  and  ever-ready  every  day 
*'  working  tool"  upon  all  the  questions  indicated  by  the  heads 
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and  subheads  contained  in  our  one  complete  index  to  the 
whole  series,  we  positively  guarantee  that  this  work  will  prove 
to  be  as  good  and  as  helpful  as  is  claimed  in  this  the  pub- 
lisher's introductory. 

Very  truly, 

TIE  BAUiKD  POBUSHINfi  COMFiNT. 
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EPITOME  OF  GASES. 

In  this  portion  of  the  book  will  be  found  a  complete  and  logical 
arrangement  or  aU  the  legal  pi  nciples  appertaining  to  real  estate  law, 
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Bona  fide  purchaser;  Boundaries;  Charitable  uses;  Consideration;  Con- 
tracts; Corporations;  Covenants;  Crops;  Curtesy  and  dower;  Dangerous 
and  defective  premises;  Dedication;  Deeds;  Descent;  Description;  Ease- 
ments; Ejectment;  Eminent  domain;  Estates;  Estoppel;  Evidence;  Execu- 
tion sales;  Exemption;  Fences;  Fraudulent  conveyances;  Husband  and 
wife;  Judicial  sales;  Landlord  and  tenant;  Liens;  Married  women;  Mechan- 
ics' liens;  Merger;  Mortgages;  Notice;  Partition;  Partnership  real  estate; 
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Surface  water;  Taxes  and  tax  titles;  Tenants  in  common;  Title;  Trespass; 
Trusts;  Vendor's  Uen;  Waters  and  watercourses;  and  Wills. 
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ABUTTING  OWNERS. 

WSLLSR  y.  m'oobhiok. 

(62  N.  J.  L.  470.) 

Abatters  oil  Streets— Shade  tree&  An  abutting  owner  upon  n 
street  is  presumed  to  own  the  shade  trees  growing  upon  his  side  of  the 
street  and,  in  the  absence  of  an  ordinanoe  to  the  contrary,  is  presumed  to 
maintain  them  for  his  own  priyate  use;  and  when  he  does  so  maintain 
them,  he  is  liable  for  negligentlj  permitting  them  to  decay  and  fall  upon 
and  injure  the  passer-by. 

Dixon,  J. 

Sec.  1.  Facts  stated.  When  the  above  entitled  cause  was 
before  this  court  at  June  Tenn,  1885,  on  a  rule  certified  by  the 
Middlesex  Circuit,  the  Circuit  was  advised  to  set  aside  the  ver- 
dict for  the  plaintiff,  on  the  ground  that  nothing  had  been  shown 
from  which  it  could  legally  be  inferred  that  there  rested  on  the 
defendant  any  duty  with  regard  to  the  shade  tree,  by  the  falling 
of  whose  branch  the  plaintiff  was  injured.  The  tree  stood  near 
the  curb  in  one  of  the  streets  of  New  Brunswick,  and  it  appeared 
that,  since  1863,  the  city  had  had  power  to  make  ordinances  and 
rules  for  directing  and  regulating  the  planting,  rearing,  trimming 
and  preserving  of  ornamental  shade  trees  in  the  streets,  parks 
and  grounds  of  the  city.  Whether  the  tree  in  question  had  been 
planted  under  this  authority  was  not  shown,  but  the  only  fact  to  con- 
nect the  defendant  with  it  was  that  it  stood  in  front  of  his  prop- 
erty. Under  these  circumstances,  we  decided  that  ihe  testimony 
gave  no  more  support  to  an  inference  that  the  tree  belonged  to 
the  defendant  than  it  did  to  an  inference  that  it  belonged  to  the 
city,  and  that,  therefore,  the  plaintiff  had  not  adduced  a  pre- 
ponderance of  evidence  to  establish  the  liability  of  the  defendant. 

Upon  a  retrial  at  the  Middlesex  Circuit,  in  December,  1888, 
proof  was  made,  or  offered,  that  the  tree  was  planted  before  1855 
by  a  former  owner  of  the  defendant's  premises;  that  he  and  his 
successors  in  title,  down.to  the  defendant,  had  cared  forthe  tree, 
and  that  the  same  title  had  passed  to  the  defendant,  in  Septem- 
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ber,  1881,  and  remained  in  him  until  after  the  accident,  which 
occnrred  January  21  st,  1883;  that  the  city  of  New  Brunswick 
had  adopted  no  rules  or  ordinances  for  the  planting,  rearing, 
trimming  or  preserving  of  trees  in  the  streets,  except  an  ordinance, 
passed  after  1863,  directing  the  position  in  which  trees  might 
thereafter  be  set  out,  and  forbidding  any  person,  except  the 
owner,  to  cut  down,  destroy,  break  or  in  any  manner  injure  trees 
or  shrubs  standing  in  any  public  street  or  highway.  Neverthe. 
less  the  plaintiff  was  non-suited,  in  supposed  compliance  with  the 
judgment  of  this  court. 

The  facts  presented  at  the  second  trial  render  the  case  essen- 
tially different  from  its  former  aspect. 

It  now  appears  that  the  tree  was  planted  by  a  private  person 
upon  his  own  property,  and,  it  is  to  be  assumed,  chiefly  for  his 
own  ends.  Although  the  public  had  the  easements  of  a  highway 
in  this  property,  yet  the  planting  of  the  tree  was  perfectly  lawful. 
By  devolution  of  title  from  the  person  who  planted  the  tree, 
the  defendant  became  its  owner  and  acquired  control  of  it.  His  right 
of  control  might  indeed  have  been  regulated  by  the  municipal  au- 
thorities, by  virtue  of  the  power  delegated  to  them  in  the  charter, 
since  the  public  rights  in  the  highway  included  the  right  to  assume 
charge  of  trees  standing  therein.  But  up  to  the  time  of  the  acci- 
dent, those  authorities  had  imposed  no  restriction  whatever  upon 
the  defendant,  their  ordinance  in  terms  excepting  the  owners  of 
trees  from  its  provisions. 

Sec.  2.    Abutting  owners— Shade  trees.    From  the 

ownership  and  unlimited  right  of  control  thus  possessed  by  the 
defendant,  it  must  be  concluded  that  he  maintained  the  tree  in  the 
street,  for  his  private  purposes,  and  hence,  as  stated  in  our  form- 
er opinion  in  this  cause  (18  Yroom  397),  he  was  bound  to  exercise 
due  care  to  prevent  its  becoming  dangerous.  This  obligation  is 
plainly  deducible  from  the  relative  rights  of  the  public  and  the 
abutting  owner  in  the  highway.  The  public  right  is  paramount, 
and  includes  the  right  to  have  the  street  safe  for  travel.  That  of 
the  abutting  owner  is  subordinate  to  this  public  right.  He  may 
use  the  highway  in  front  of  his  premises,  when  not  restricted  by 
positive  enactment,  for  loading  and  unloading  goods,  for  vaults 
and  chutes,  for  awnings,  for  shade  trees,  &c. ,  but  only  on  condi- 
tion that  he  does  not  unreasonably  interfere  with  the  safety  of  the 
highway  for  public  travel.     Any  such  interference,   arising  from 
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a  want  of  due  care  on  his  part,  is  unreasonable,  and  therefore  to 
occasion  such  interference,  by  negligence  in  the  exercise  of  his 
subordinate  private  rights,  is  a  breach  of  public  duty.  This  pub- 
lic duty,  to  exercise  reasonable  care,  imposed  on  every  person 
using  the  highway  for  such  private  ends  as  will  endanger  the 
highway  if  negligence  take  place,  exists  for  the  benefit  of  indi- 
vidual travelers,  and  hence,  when  an  individual  sustains  peculiar 
personal  injury  as  the  result  of  such  n^ligence,  a  private  action 
accrues  to  him  against  the  person  in  default  For  it  is  a  general 
principle,  that  where  there  rests  upon  any  person  a  public  duty, 
either  arising  at  common  law  or  created  by  statute,  and  that  duty 
is  due  to  the  public,  considered  as  composed  of  individuals,  and  for 
their  protection,  each  person,  especially  injured  by  a  breach  of 
the  obligation,  is  entitled  to  a  private  action  to  recover  compen- 
sation  for  his  damage.  Couch  v.  Steely  3  El.  &  B.  402 ;  Atkin$on 
V.  New  Castle  Water  Works  Co,^  2  Exch.  Div.  440;  Hayes  v. 
Michigan  Cefitral  R.  R.  Co,,  111  U.  S.  228;  Van  Winkle  v. 
American  Steam  Boiler  Ins,  Co.,  52  N.  J.  Law  240  (19  Atl.  Rep. 
472). 

But  it  is  said  that  there  was  no  evidence  of  notice  to  the  de- 
fendant  that  the  tree  had  been  planted  and  maintained  by  his 
predecessors  in  title,  and  therefore  he  was  not  bound  to  take  care 
of  it,  as  he  would  have  been  had  he  known  it  was  his  property. 
It  appeared,  however,  that  he  was  in  actual  occupation  as  owner 
of  the  premises  abutting  upon  the  street  where  the  tree  stood,  and 
his  title  and  possession  pl*esumably  extended  to  the  middle  of  the 
street,  subject  only  to  the  public  rights.  Winter  v.  Peterson,  4 
Zab.  524  (61  Am.  Dec.  678);  Salter  y,  Jonas,  10  Vroom  469  (23 
Am.  Rep.  229).  As  he  had  no  notice  that  the  public  claimed  to 
own  or  to  exercise  any  control  over  the  tree,  and  as  in  fact  no 
attempt  was  ever  made  to  set  up  such  a  public  right,  the  defend- 
ant was  chargeable  with  knowledge  of  his  exclusive  proprietorship 
and  of  the  duties  which  it  entailed. 

Whether  the  defendant  did  in  fact  take  proper  care  of  the 
tree,  is  not  now  to  be  decided.  The  evidence  tended  to  show 
ttiat  the  limb  which  fell,  and  part  of  the  trunk,  were  rotten,  and 
two  witnesses  swore  to  having  observed  that  the  limb  was  dead 
some  time  before  the  accident.  As  the  defendant  had  been  in 
possession  of  the  premises  through  one  season  of  foliage  and  part 
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of  another,  this  testimony  would  warrant  the  submission  to  the 
Jury  of  the  question  of  negligence. 

The  judgment  of  non-suit  should  be  set  aside. 

ANNOTATIONS. 

Sec.  3.    Abutting  owners— Shade  trees.    The  law 

encourages  the  planting  and  cultivation  of  trees  for  ornament  and 
shade.  ''Trees  so  planted  are  a  public  benefit,  and  ought  to  re- 
ceive  public  approval,  if  not  official  care,"  Wellman  v.  Dickey, 
78  Me.  29  (2  Atl.  Bep.  133).  The  Supreme  Court  of  Michigan 
say:  ''Ordinarily,  it  may  be  said  that  the  entire  width  of  the 
highway  may  be  used,  yet  the  owner  of  the  land  over  which  it 
passes  may,  within  the  limits  thereof,  plant  trees,  set  posts,  and 
do  such  other  acts  as  will  add  to  his  convenience  or  assist  in 
beautifjdng  his  premises.  He  is  encouraged  to  do  this  by  public 
sentiment  »  ♦  *  ♦  Public  convenience  may  in  time,  in 
particular  locations,  require  the  removal  of  some  of  these  things. 
»  «  «  «  Sq^  while  permitted  to  remain,  no  one  traveling  the 
highway  could  willfully  injure  or  destroy  them,  and  should  any- 
one do  so  he  would  justly  be  held  responsible  notwithstanding  his 
plea  of  a  claim  of  right  to  travel  over  any  part  of  the  highway. 
If  the  law  were  Otherwise,  the  streets  in  our  cities  and  villages, 
and  our  public  highways,  would  soon  be  stripped  of  their  shade 
and  ornament, "  People's  Ice  Co.  v.  The  Excelsior^  44  Mich.  233 
(38  Am.  Bep.  246).  An  abutting  owner  may  recover  damages 
for  any  unlawful  injuries  to  his  shade  trees,  BHss  v.  Ball,  99 
Mass.  697;  WJiite  vr  God/ret/,  97  Mass.  472;  Wellman  v,  Dickey^ 
78  Me.  29  (2  Atl.  Bep.  133);  or  he  may  enjoin  the  unneccessary  or 
unlawful  cutting  down  or  removal  of  them.  Bills  v,  Belknap,  36  lo. 
583 ;  Dillon's  Mun.  Cor. ,  sec.  663  note ;  Elliott  on  Boads  and  Streets, 
537  note.  It  has  been  held  that  where  the  abutting  owner  had  no 
title  in  the  street,  he  could  not  maintain  an  action  for  the  destruc- 
tion of  trees  therein  against  officers  acting  under  the  direction  of 
the  town,  Gaylord  v.  King,  142  Mass.  495  (8  N.  E.  Rep.  596). 
Unless  they  amount  to  a  substantial  obstruction  of  the  highway, 
shade  trees  are  not  a  nuisance,  and  a  city  has  not  the  power  to  de- 
clare them  such,  except  it  be  given  expressly  by  statute,  Everett 
V,  The  City  of  Council  Bluffs,  46  lo.  66 ;  but,  on  the  other  hand, 
a  dty  has  power  to  pass  an  ordinance  for  the  protection  of  shade 
trees,  Billon's  Mun.  Cor.,  sec.  399.  "In  grading  streets  and 
sidewalks  shade  trees  may  be  removed,  if  necessary,  and  if  de- 
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strojed,  an  adjoining  owner  cannot  recover  damages  therefor,  un- 
less they  were  killed  by  reason  of  neglect  or  carelessness  in  the 
work,  Dillon's  Hnn.  Cor.,  sec.  686  noU\  sec.  990  note.  Setting 
out  shade  trees  is  not  an  adverse  use  of  the  street,  Elliott  on 
Boads  and  Streets,  669. 
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(66  Miss.  279.) 

Abuttingowner— Use  of  a  street  by  a  railroad.  The  use  of 
m  street  *'by  a  railroad  is  an  additional  serritnde  on  the  land,  and  a  per- 
▼ersion  of  the  street  from  its  original  purposes.*' 

Spedalinterests  Of  an  abutting  owner.    An  abutting  owner 
has  a  special  and  Tslnable  interest  in  the  street,  of  which  he  cannot  be 
lawfully  deprlTcd  except  by  his  consent  or  by  the  exercise  of  eminent  do- . 
main. 

Arnold,  c.  j. 

Sec  4.  Abutting  o  wners— U  Be  of  a  street  by  a  rail- 
road. Whether  the  abutting  owner  of  land  on  a  public  street 
has  such  interest  in  the  street  as  to  require  condemnation,  or  his 
consent,  before  the  street  can  be  lawfully  used  by  a  railroad  com- 
pany for  constructing  its  track  and  operating  its  trains  on  the 
street,  and  to  enable  him  to  recover  compensation  for  injuries  sus- 
tained on  account  of  the  street  being  used  for  such  purpose,  is  an 
open  question  in  this  state.  There  was  some  consideration  of  the 
subject  in  Dannaher  v.  The  State^  8.  S.  &  M.  649,  and  in  JV.  0. 
J,  &  G,  N,  R,  R.  V  MoyeTy  39  Miss.  374,  but  the  question  was 
not  decided  in  either  case. 

In  a  few  states,  notably  in  Pennsylvania,  such  right  in  the 
attingent  owner,  is  denied;  but  generally,  there  is  a  juster  sippre- 
ciation  and  better  definition  of  private  rights  and  interests,  in  re- 
gard to  the  matter. 

It  is  obvious,  that  the  right  of  the  adjacent  owner  to  the  free 
use  of  the  street  on  which  his  property  is  located,  imparts  value 
to  the  property,  and  that  to  deny  or  restrict  his  use  of  the  street, 
by  unusual,  dangerous,  and  permanent  obstructions  and  appli- 
ances placed  in  the  street,  would  seriously  affect  the  value  and 
enjoyment  of  his  property.  While  the  general  public  might  be 
benefited  by  the  existence  of  such  obstructions  and  appliances, 
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the  adjoining  owner  might  be  greatly  damaged,  if  not  ruined  by 
them,  if  the  law  afforded  him  no  remedy.  Of  such  disadvantages,  if 
any,  as  may  result  from  the  use  of  the  street  by  the  public,  in  the 
manner  in  which  public  streets  are  ordinarily  used,  he  could  not 
complain;  but  it  seems  clear,  that  the  construction  and  operation 
of  a  railroad  in  the  street,  in  front  of  his  propeity,  without  his  con- 
sent, and  without  his  being  compensated,  would  be  an  invasion  of 
his  legal  rights.  This  conclusion  follows  inevitably,  unless  rail- 
roads are  among  the  objects  for  which  public  streets  are  originally 
designed.     Can  railroads  be  said  to  be  among  such  objects? 

A  street  is  a  public  thoroughfare  or  highway,  established  for 
the  accommodation  of  the  public  generally,  in  passing  from  place 
to  place,  and  for  such  other  incidental  uses  as  are  ordinarily  made 
of  public  streets,  such  as  laying  drains,  sewers,  gas  and  water 
pipes,  and  the  like.  Public  streets  are  for  the  use  and  benefit  of 
all,  and  no  one  has  any  exclusive  rights  and  privileges  therein. 
The}'  are  free  to  all  upon  like  conditions,  and  subject  to  use  by 
any  means  of  locomotion  which  is  not  destructive  of  the  com- 
mon uses  and  ordinary  methods  of  travel.  If  this  is  true,  a  rail- 
road does  not  fall  within  the  purposes  for  which  public  streets  were 
originally  established,  and  the  occupation  of  a  public  street  by  a 
railroad  is  an  additional  servitude  on  the  land,  and  a  perver- 
sion of  the  street  from  its  original  purposes.  The  introduc- 
tion of  anew  motive  power,  would  not  perhaps,  be  material; 
but  a  railroad  requires  a  permanent  structure  in  the  street,  the 
use  of  which  is  private  and  exclusive.  It  confers  upon  an  indi- 
vidual or  corporation,  rights  and  privileges  in  the  street,  which 
are  incompatible  with  those  of  the  public  and  of  adjacent  proprie- 
tors. To  hold  that  a  railroad  is  one  of  the  legitimate  uses  of  a 
public  street,  leads  to  the  inconsistency,  that  the  street  may  be 
monopolized  by  a  corporation  or  an  individual  and  filled  with  par- 
allel tracks  which  would  practically  exclude  all  ordinary  travel, 
and  still  be  said  to  be  devoted  to  the  ordinary  uses  of  a  public 
street.  Lewis  on  Eminent  Domain,  sec.  Ill;  1  Hare  Const.  Law 
362 ;  Cooley's  Const.  Lim.  678. 

<<When  the  owner  of  a  tract  of  land  lays  tUe  same  out  into 
lots  and  streets,  and  sells  the  lots,  the  purchasers  of  such  lots  ac- 
quire as  appurtenant  thereto  a  private  right  of  way  and  access 
over  the  streets.  This  private  right  arises  without  any  express 
grant  and  in  the  absence  of  any  statute.     The  law  presumes  that 
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the  parties  had  in  mind  the  advantages  to  be  derived  from  the  use 
of  the  proposed  streets,  and  implies  a  right  to  such  use  as  a  part 
of  the  grant.  If  several  persons,  owners  of  distinct  parts  of  a 
tract,  should  join  in  laying  the  same  out  into  lots  and  streets,  the 
result  would  be  the  same.  The  law  would  imply  the  grant  of 
mutual  easements  of  way  and  access,  appurtenant  to  the  respec- 
tive lots,  in  the  absence  of  any  statute  or  express  mention  of  such 
easements.  These  private  rights  or  easements  are  the  presumed, 
as  well  as  the  real  consideration  for  the  grant  or  dedication  of  a 
part  of  the  tract  to  public  use.  If  instead  of  making  a  gift 
of  the  streets  to  the  public,  the  proprietors  should  voluntarily 
grant  the  streets  for  a  consideration  agreed  upon  and  paid  by  the 
public,  it  would,  still  be  true  in  fact,  and  therefore  presumed  in 
law,  that,  in  fixing  the  consideration  to  be  paid,  the  parties  con- 
templated the  advantages  to  be  derived  from  the  use  of  the  streets. 
That  is,  the  consideration  to  each  proprietor,  would  be  the  right 
to  make  use  of  the  streets  in  connection  with  his  lots,  and  a  cer- 
tain sum  of  money  paid.  Lewis  on  Eminent  Domain,  sec.  114. 
If  the  streets  are  established  by  the  exercise  of  the  right  of  em- 
inent domain,  the  effect,  in  principle,  should  not  be  different. 
Lewis  on  Eminent  Domain,  sec.  114. 

The  laying  out  of  a  public  street  creates  two  co-existent 
rights — one,  belonging  to  the  public,  to  use  and  improve  the 
street  for  the  ordinary  purposes  of  a  street — ^the  other,  to  the 
abutting  owner,  to  have  access  to  and  from  his  property  over  the 
street,  and  to  make  such  use  of  the  street  as  is  customary  and 
reasonable.  Both,  are  valuable,  and  the  one  is  as  inviolable  as 
the  other.  It  would  be  as  unjust  and  unwarranted  for  the  pub- 
lic to  use  and  appropriate  the  street,  so  as  to  impair  or  destroy 
the  rights  of  the  abutting  owner,  without  his  consent  and  without 
compensation,  as  it  would  be  for  him,  by  a  like  course  of  con- 
duct, to  impair  or  destroy  the  rights  of  the  public. 

Sec.  5-    Special  interests  of  an  abutting  owner. 

So  that,  it  appears  that  the  abutting  owner  has  special  interests 
and  rights  in  a  public  street,  which  are  valuable,  and  indispen- 
sable to  the  proper  and  beneficial  enjoyment  of  his  property. 
His  right  to  use  the  street  as  a  street,  is  as  much  property  as  the 
street  itself,  and  neither  the  public,  nor  a  corporation,  nor  an 
individual,  can  lawfully  deprive  him  of  it,  against  his  will,  with- 
out compensation.     If  the  street  is  needed  for  the  purposes  of  a 
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railroad,  or  for  any  other  purpose  inconsistent  with  the  ordinary 
uses  of  a  public  street,  the  rights  and  interests  of  the  abutting 
owner  must  be  obtained,  with  his  consent,  or  by  the  exercise  of 
the  right  of  eminent  domain,  as  in  other  cases  of  taking  private 
property  for  public  use.  Hayne$  v,  Thomas^  7  Ind.  38 ;  Tate  v. 
0.  and  M,  E.  E,  Co, ,  7  Ind.  479 ;  Crawford  v.  The  Village  of 
Delaware,  7  Ohio  St.  460;^.  and  M,  E.  E,  Co.  v,  Eeinkackley  15 
Neb.  279  (18  N.  W.  Rep.  69;  48  Am.  Rep.  342);  Lahr  v.  Met 
El.  E.  E.  Co.,  104  N.  Y.  268  (10  N.  E.  Rep.  628). 

If  the  rights  of  the  abutting  owner  may  be  taken  from 
him  without  his  consent,  or  without  compensation,  <<a  system 
has  been  inaugurated,''  said  the  court  of  appeals  of  New  York, 
*  <which  resembles  more  nearly  legalized  robbery,  than  any  other 
form  of  acquiring  property."  Lahr  v.  Met.  El.  E.  E.  Co.,  104 
N.  Y.  268,  291  (10  N.  E.  Rep.  628). 

The  weight  of  judicial  authority,  undoubtedly  is,  that  where 
the  public  have  only  an  easement  in  the  street,  and  the  fee  of 
the  soil  of  the  street  is  retained  in  the  abutting  owner,  under  the 
constitutional  guaranty  of  private  property,  a  steam  railroad  can- 
not be  lawfully  constructed  and  operated  thereon,  against  his 
will,  and  without  compensation.  Lewis  on  Eminent  Domain, 
sees.  113,  115;  1  Hare  on  Const.  Law  362;  Mills  on  Eminent 
Domain,  2d.  ed.,  sec.  204;  Dillon  Mun.  Corp.  3d.  ed.,  sec.  725. 

A  distinction  is  made  by  some  of  the  ^authorities,  in  cases 
where  the  fee  in  the  soil  of  the  street  is  in  the  public — ^the  state, 
county,  or  city — and  where  it  remains  in  the  abutting  owner; 
and  in  the  first  case,  the  right  of  the  abutting  owner  to  com- 
pensation is  denied,  and  in  the  latter,  it  is  recognized  and  allowed. 
We  perceive  no  well  founded  difference  in  principle,  in  such  dis- 
tinction. If  the  fee  is  in  the  public,  it  is  held  in  trust,  expressly 
or  impliedly  that  the  land  shall  be  used  as  a  street,  and  it  cannot 
be  applied  to  any  other  purpose,  without  a  breach  of  trust.  It 
is  only  where  the  fee  is  in  the  public,  free  from  any  trust  or 
duty,  that  it  may  be  disposed  of  for  any  purpose  that  the  public 
may  deem  proper.  Whether  the  abutting  owner  has  simply  an 
easement  in  the  street,  while  the  fee  is  in  the  public  or  in  some 
other  owner,  or  whether  he  has  both  the  fee  and  an  easement,  he  is 
equally  entitled  to  require,  that  nothing  shall  be  done  in  deroga- 
tion of  his  rights.  1  Hare  on  Const.  Law  370,  375;  Lewis, 
Eminent  Domain  sees.   114,   115;  Barney  v.   Keokuk,  9i  U.  8. 
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324;  R.  R.  Co.  v,  Schurmetr,  7  Wall.  272;  Story  v.  K  F.  El.  R. 
R.  Co.,  90  N.  T.  123  (43  Am.  Bep.  146);  1  Borer  on  Bailroads 
524.  Haynes  v.  Thomas,  7  Ind.  38;  Anderson  v.  TurhevilUy  6 
Coldw.  150;  S.  C  R.  R.  Co.  v.  Stexntr,  44  Ga.  646;  Crawford  v. 
The  Village  of  Delaware,  7  Ohio  St  460. 

It  is  apparent  that  there  is  difference  between  the  ordinary 
horse  railway  and  the  ordinary  steam  railway,  with  reference  to 
their  nse  of  a  public  street,  but  whether  the  difference  is  only  one 
of  d^ree,  we  are  not  called  upon  to  decide  in  this  case. 

Judgment  reversed,   demurrer  overruled,   and  cause  re- 
manded. 

ANNOTATIONS. 


Sec.  6.    Bailroads  in  streets— Rights  of  abutting 

owner  who  holds  the  fee.  It  may  be  regarded  as  settled 
that  where  the  fee  to  the  country  highway  or  city  street  abides 
in  the  abutting  owner,  a  railroad  cannot  be  constructed  and  oper- 
ated thereon  without  his  consent,  unless  compensation  be  made 
to  him  for  the  additional  burden  placed  upon  his  estate.  Wil- 
Hams  V.  N.  Y.  Cent.  R.  R.  Co.,  16  N.  Y.  97  (69  Am.  Dec.  651); 
Ford  V.  Chicago  <k  N.  W.  R.  R.,  14  Wis.  609  (80  Am.  Dec.  791); 
Craig  v.  R.  R.  C.  &  A  R.  R.,  39  N.  Y.  404;  Perry  v.  N.  0. 
Mob.  dk  Chat.  R.  R.  Co.,  55  Ala.  413  (28  Am.  Bep.  740);  Imlay 
V.  Union  Branch  R.  R.  Co. ,  26  Conn.  249  (68  Am.  Dec.  392) ; 
Carliv.  Stillwater  Street  Ry.  Co.,  28  Minn.  373  (ION.  W.  Bep. 
205;  41  Am.  Bep.  290);  Florida  Southern  R.  R.  Co.  v.  Brown, 
23Fla.  104  (1  So.  Bep.  bl2),  Lawrence  R.  R.  Co.  v.  Williams, 
35  0.  St  168;  Street  Ry.  Co.  v.  Doyle,  88  Tenn.  (4  Pickle)  747 
(13  8.  W.  Bep.  936;  9  L.  B.  A.  100;  17  Am.  St.  t^p.  933); 
Culumhus  and  W.  Ry.  Co.  v.  Witherow,  82  Ala.  190  (3  So. 
Bep.  23) ;  Reichert  v.  St.  Louis  &  S.  F.  Ry.  Co. ,  51  Ark.  491 
(11  8.  W.  Bep.  696);  Cooley's  Corf.  Lim.,  677-682;  Borer  on 
Bailroads  vol.  I,  518;  Elliott  on  Boads  and  Streets,  528.  In 
cases  of  this  kind,  a  city,  in  granting  the  right  to  a  railroad  com* 
pany  to  use  a  street,  does  not  thereby  deprive  the  abutting  owner 
of  his  right  to  compensation.  Burkam  v.  The  Ohio  iff  Miss.  Ry. 
Co.,  122  Ind.  344  (23  N.  E.  Bep.  799);  but  if  he  consents  to  the 
construction  and  operation  of  the  railroad  he  waives  his  right  to 
damages,  Burkam  v.  The  Ohio  and  Miss.  Ry.  Co.,  supra;  Wolfe  v. 
Covington,  etc.  R.  R.  Co.,  15  B.  Men.  404.  Some  cases,  follow- 
ing the  doctrine  that  a  railroad  is  a  proper  use  of  a  street,  dis- 
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cussed  in  sees.  13,  14  post^  Dave  gone  so  far  as  to  hold  that 
although  the  abutting  owner  holds  the  fee  he  cannot  recover  dam- 
ages incidental  to  the  appropriation  of  the  street  to  ordinary  rail- 
road purposes,  Fulton  v.  Railway  Transfer  Co.,  85  Ky.  640  (4  S^ 
W.  Kep.  332;  7  Am.  St.  Rep.  619);  Arhenz  v.  Wheeling  dk  K  R, 
Co.,  33  W.  Va.  1  (10  S.  E.  Kep.  14;  6  L.  R.  A.  371);  and  the 
last  case  holds  that  a  city,  by  granting  a  railroad  company  the 
right  to  construct  its  road  in  a  street,  does  not  abandon  the  street 
as  a  highway  so  as  to  cause  a  reverter  to  the  owner  in  fee.  The 
constitution  (Art.  XI,  Sec.  9)  of  West  Virginia  expressly  de- 
clares that  all  railroads  shall  be  public  highways  free  to  all  per- 
sons for  the  transportation  of  their  persons  and  property,  and 
this  fact  is  used  by  the  court  to  support  the  conclusion  reached  in 
the  above  case. 

Sec.  7,    Same — Beaeons  for  the  rule — Railroad  a 

new  use  of  the  street.  The  proposition  set  forth  at  the  be- 
ginning of  the  preceding  section  rests  upon  the  principle,  well 
founded  in  reason,  that  the  creation  of  roads  and  streets,  whether 
by  dedication  or  ordinary  condemnation  proceedings,  gives  to  the 
public  only  an  easement  which  must  be  used  strictly  for  the  pur- 
poses of  a  public  highway,  and  that  the  construction  of  railroads 
upon  these  public  thoroughfares  imposes  upon  the  estate  of  the 
abutting  owner  an  additional  servitude,  not  contemplated  by  him 
in  case  of  a  dedication  or  considered  in  ordinary  condemnation 
proceedings,  which  amounts  to  a  new  taking  of  his  property  for 
public  purposes,  a  thing  forbidden  by  the  constitutions  of  the  var- 
ious states,  without  compensation  being  made  to  him.  Courts 
have  been  very  pronounced  in  declaring  that  the  construction  of  a 
railroad  upon  a  street  is  an  inconsistent  use  of  the  street  and  a 
new  burden  upon  the  abutter's  estate  in  fee. 

**The  two  uses  are  almost,  if  not  wholly  inconsistent  with 
each  other;  so  that  taking  the  highway  for  a  railroad  will  nearly 
supersede  the  former  use  to  which  it  had  been  legally  appropri- 
ated,"//i^a6i7an/«  o/^^nw^^e^c?  v.  The  Connecticut  River  R,  R, 
(7o.,4Cush.  63,  71. 

«<If  a  legal  identity  does  not  subsist  between  a  highway  and 
a  railway,  it  is  illogical  to  argue  that  because  a  railway  may  be  so 
constructed  as  not  to  interfere  with  the  ordinary  uses  of  a  high- 
way, and  so  as  to  be  consistent  with  the  highway  right  already 
existing,  therefore  such  a  new  use  is  included  within  the  old  use. 
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It  might  as  well  be  urged  that  if  a  common,  or  a  canal,  laid  out 
over  tne  route  of  a  public  road,  could  be  so  arranged  as  to  leave 
an  ample  roadway  for  vehicles  and  passengers  on  foot,  the  land 
should  be  held  to  be  originally  condemned  for  a  canal  or  common, 
as  properly  incidental  to  the  highway  use. 

There  is  an  important  practical  reason  why  courts  should  bo 
slow  to  recognize  a  legal  identity  between  the  two  uses  referred 
to.  They  are  by  no  means  the  same  thing  to  the  proprietor  whose 
land  is  taken;  on  the  contrary,  they  suggest  widely  different 
standards  of  compensation.  One  can  readily  conceive  of  cases 
where  the  value  of  real  estate  would  be  directly  enhanced  by  the 
opening  of  a  highway  through  it,  while  its  confiscation  for  a  mil. 
way  at  the  same  or  a  subsequent  time  would  be  a  gross  injur}'  to 
the  estate,  and  a  total  subversion  of  the  mode  of  enjoyment  ex- 
pected by  the  owner  when  he  yielded  his  private  rights  to  the  pub- 
lic exigency."  Imlay  v.  Union  Branch  Ry,^  26  Conn.  249  (68 
Am.  Dec.  392). 

<<Where  the  fee  remains  in  the  original  proprietor,  ^it  is  im. 
material  how  the  public  acquired  an  easement  over  the  lands, 
whether  by  comdemnation  or  dedication;  it  is  only  for  the  use  of 
ordinary  travel,  such  as  we  are  accustomed  to  see  on  streets  or 
highways.  In  case  the  proprietor  dedicated  the  land,  it  was  for 
no  other  purpose,  and  if  it  was  condemned,  his  damages  were  as. 
sessed  with  no  other  view.  A  different  use  of  the  land  from  that 
for  which  it  was  intended  cannot  be  justified  on  the  ground  that  a 
railway  is  an  improved  highway.  Railway  companies  are  only 
public  corporations  in  a  limited  sense.  The  right  of  way,  the 
road  bed,  and  the  carriages  propelled  thereon  are  owned  by  private 
individuals,  and  not  by  the  public.  Fares  are  charged  for  travel 
thereon  for  the  exclusive  benefit  of  the  parties  owning  the 
road.  They  are  constructed  and  equipped  in  the  interest  of  pri- 
vate speculation,  but  at  the  same  time  they  are  intended  to  sub- 
serve the  public  good.  The  travel  on  them  bears  no  analogy  to 
our  notions  of  travel  on  an  ordinary  street  or  highway,  where 
everyone  travels  at  pleasure  in  his  own  conveyance,  without  pay- 
ing tolls  or  fares.  The  uses  are  totally  different  and  even  incon. 
sistent.  The  one  is  exclusive  in  favor  of  private  interest,  and  the 
other  is  open  and  free  to  all."  Indianapolis,  Bloomington  df 
Western  R.  R.  Co.  t>.  Hartley ,  67  111.  439  (16  Am.  Hep.  624). 

<  *It  is  not  usual  for  such  a  road  to  be  laid  in  one  of  the  pub- 
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lie  highways,  and  the  cases  in  which  it  is  permitted  are  excep- 
tional. For  that  reason,  therefore,  if  for  no  other,  the  owner 
whose  land  is  taken  for  a  highway,  whether  in  town  or  country, 
cannot  be  understood  to  have  assented  to  its  being  appropriated, 
either  wholly  or  in  part  to  railway  purposes  at  the  discretion  of 
the  public  authorities,  and  to  have  been  compensated  for  such 
appropriation.  Neither  can  the  use  of  the  highway  for  the  ordin- 
ary railway  be  in  furtherance  of  the  purpose  for  which  the  high, 
way  is  established,  and  a  relief  to  the  local  business  and  travel 
upon  it;  the  two  uses  on  the  other  hand,  come  seriously  in  con- 
flict; the  railroad  constitutes  a  perpetual  embarrassment  to  the  or- 
dinary use,  which  is  greater  or  less  in  proportion  to  the  business 
that  is  done  upon  it  and  the  frequency  of  trains,"  Grand  Rap- 
tdt  and  Ind.  B.  R.  v.  JJeisel,  38  Mich.  62  (31  Am.  Rep.  306). 

KoTs.    See  ease  of  Fobea  v,  R.W,  db  O^R^R,  Co,  and  AnnoU3Mcm9^po9t\ 
also  Epitome  of  Cases:    AbvMifng  cwnera. 
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(121  N.  T.  606.) 

Abuttixiff  owners— Riff  hts  of  as  airainBt  a  railroad  oooapy- 
inff  the  street.  The  oocnpancy  of  a  public  street  by  a  railroad  with  the 
consent  of  the  city,  the  law  anthorixing  the  city  to  gire  snch  consent,  ia 
held  not  to  be  a  taking  of  property  from  the  abutting  land  owner. 

Horse  and  steam  railroads.  In  respect  to  the  rights  of  abut- 
ting land  owners  there  is  no  difference  "between  a  railroad  operated  by 
horse  power  and  one  operated  by  steam." 

Abutting  owner's  easement  in  the  street  as  against  a 
railroad.  It  is  held  that  if  the  nse  of  the  street  by  th9  railroad  does  not 
change  its  grade  or  interfere  with  pnblic  travel,  the  abutting  owner  can- 
not recoTer  on  the  ground  that  his  easement  in  the  street  has  been  im- 
paired or  injured;  and  there  is  probably  a  distinction  between  those  cases 
in  which  the  abutting  owner  has  the  fee  to  the  middle  of  the  street  and 
those  in  which  he  has  not. 

Sec.  8.  Facts  stated.  Appeal  from  judgment  of  the  Gen- 
eral Term  of  the  Sapreme  Court  in  the  fourth  judicial  department, 
entered  upon  an  order  made  November  13,  1888,  which  affirmed 
a  judgment  in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

This  action  was  brought  by  plaintiff,   the  owner  of  certain 
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premised  bounded  by  the  east  line  of  Franklin  street,  in  the  city 
of  syracase,  against  defendant,  a  railroad  corporation  organized 
under  the  General  Railroad  Act,  to  restrain  the  defendant  from 
interference  with,  and  occupation  of,  his  easement  of  light,  air, 
and  access  in  and  to  that  street,  by  the  maintenance  and  opera, 
tion  of  its  steam  railway  therein,  and  to  recover  past  damages 
suffered  by  him  horn  such  maintenance  and  operation*. 

Defendant  has  succeeded  to  the  rights  of  the  Syracuse 
Northern  Railroad  Company,  whicbin  1872  constructed  its  track 
upon  the  easterly  half  of  said  street  adjoining  plaintiff's  premises. 
Since  defendant  has  acquired  said  track,  it  has  maintained  and 
used  the  same  as  part  of  its  steam  railway,  propelling  over  it 
daily  and  at  frequent  intervals  locomotives  freight  and  passenger 
cars. 

It  appeared  that  on  the  15th,  of  April,  1872,  the  Syracuse 
Northern  Railroad  Company  applied  to  the  common  council  of 
the  city  of  Syracuse  for  permission  to  extend  its  line  or  road 
<<from  Marsh  street  into  Franklin  street,  at  the  intersection  of 
Franklin  and  Laurel  streets;  thence  through  Franklin  street 
to  the  track  of  the  New  York  Central  and  Hudson  River  Railroad 
Company  in  West  Washington  street,  said  extension  to  cross  the 
Erie  canal  on  a  swing  bridge,  as  provided  for  in  an  act  of  the* 
state  legislature. ''  On  the  5th  of  August,  1872,  the  common  council 
granted  the  application  upon  certain  conditions,  among  which 
were  that  the  company  <  'shall  also  pay  to  the  city  of  Syracuse 
and  owners  or  occupants  of  property  upon  said  streets  along 
which  said  track  shall  pass,  or  which  it  shall  cross,  such  legal 
damages  as  they  shall  suffer,  and  said  company  be  liable  for  by 
reason  of  the  laying  of  the  said  track,  and  any  change  of  its  grade 
of  either  of  said  streets  in  consequence  thereof. " 

Peckman,  J. 

We  think  that  the  defendant  has  by  its  exceptions  du]y  raised 
the  question  argued  before  us.  We  are  also  of  the  opinion  that 
the  plaintiff's  lot  is  bounded  by  the  exterior  line  of  the  street  in 
question,  and  that  he  has  no  title  to  the  land  to  the  center  of  the 
street  subject  to  the  public  easement.  The  courts  below  held 
that  the  occupation  and  appropriation  by  defendant  of  a  part  of 
the  plaintiff^s  easement  in  Franklin  street  is  and  always  has  been 
unlawful.     To  that  conclusion  the  defendant  excepted. 
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It  admits  that  plaintiff  had  an  easement  in  that  street,  bat 
it  denies  that  it  has  occapied  or  appropriated  it. 

Whether  it  has  taken  any  portion  of  the  plaintiff's  easeirent 
in  the  street  in  question,  is  what  the  defendant  asks  shall  be  de- 
cided by  us,  and  it  denies  in  toto  any  taking  whatever  of  the 
plaintiff's  property  or  any  portion  thereof. 

Sec.  9.  Abutting  owners— Bights  of  as  against 
a  railroad  occupying  the  street.  For  many  years  prior 
to  the  decision  of  the  case  of  Story  v.  New  York  Elevated  Rail- 
road Company,  90  N.  Y.  122  (43  Am.  Rep.  146),  I  think  the  law 
•  was  that  a  duly  incorporated  railroad  compan}^  baving  authority 
from  the  state  to  build  its  road  and  laying  its  tracks  and  operat- 
ing its  road  through  and  upon  the  surface  of  the  streets  of  a  city 
under  the  protection  of  a  license  from  such  city,  took  thereby  no 
portion  of  the  property  of  an  individual  who  owned  land  adjoin- 
ing the  street,  but  bounded  by  its  exterior  line.  The  company 
•was,  therefore,  not  liable  to  such  an  owner  for  any  consequential 
damages  to  his  adjoining  property  arising  from  a  reasonable  use 
of  the  street  for  railroad  purposes,  not  exclusive  in  its  nature, 
and  substantially  upon  the  same  grade  as  the  street  itself  and 
leaving  the  passage  across  and  through  the  street  free  and  unob- 
structed for  the  public  use. 

The  first  case  in  this  state  upon  that  subject,  and  decided 
more  than  forty  years  ago,  is  that  of  Drake  v.  Hudson  River 
Railroad  Company,  7  Barb.  508.  This  was  a  case  decided  by 
by  the  General  Term  of  the  Supreme  Court  sitting  in  the  city  of 
I^ew  York,  and  composed  of  three  most  able  and  learned  judges, 
iind  I  do  not  find  that  the  principle  involved  in  that  decision  has 
been  reversed  or  overruled  by  any  judgment  of  this  court.  That 
case  holds  the  doctrine  which  I  have  above  stated.  It  was  elabor- 
ately argued  on  both  sides  by  counsel  as  eminent  at  the  bar  as 
the  state  afforded,  and  the  opinions  of  the  learned  judges  are 
conclusive  proof  of  the  ability  with  which  the  case  was  considered 
toy  them. 

In  Williams  r.  New  York  Central  Railroad  Company,  16 
N.  y.  97  (69  Am.  Dec.  651)  it  was  held  that  the  dedication  of 
land  to  the  use  of  the  public  for  a  highway  is  not  a  dedication  of 
it  to  the  use  of  a  railroad,  and  such  a  road  cannot  be  built  upon 
it  without  compensation  to  the  owner  of  the  fee.  It  was  in  that 
case  held  to  be  another  and  an  additional  burden  upon  the  land 
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if  used  for  railroad  pnrpoees,  not  covered  by  the  dedication  for 
ordinary  street  purposes,  and  hence  the  owner  of  the  fee  was  en- 
titled to  a  compensation  for  an  additional  burden  to  which  he  had 
never  dedicated  his  property.  It  was  held  to  be  not  a  mere  ad- 
ditional use  of  an  easement,  but  an  actual  taking  of  the  land  for 
railroad  purposes  (though  not  absolutely  exclusive),  and  hence 
the  owner  was  protected  by  the  constitution  from  such  a  taking 
without  compensation.  The  Drake  case  was  alluded  to,  but  only 
for  the  purpose  of  pointing  out  the  clear  distinction  between  the 
two  cases,  and  the  court  said  the  Drake  case  involved  simply  the 
right  of  an  adjoining  owner  on  the  street,  who  did  not  own  the 
fee,  to  recover  for  incidental  damages  unavoidably  resulting 
from  the  construction  of  the  railroad  in  the  street  under  author- 
ity of  the  law  and  with  the  permission  of  the  city  authorities, 
where  no  land  or  easement  of  the  adjoining  owner  was  taken. 
It  was  also  stated  that  the  Drake  case  might  be  considered  as 
settling  the  question  that  a  railroad  in  a  populous  town  is  not  a 
nuisance  per  Be  (of  course  when  legally  authorized),  and  that 
when  the  company  has  acquired  the  title  to  the  land  upon  which 
its  road  is  located,  such  company  is  not  liable  unless  guilty  of 
some  misconduct  for  consequential  damages  resulting  from  the 
operation  and  use  of  its  road.  It  has  been  regarded  as  having 
such  title  so  far  as  the  adjoining  owner  is  concerned,  who  has  no 
fee  in  the  street,  when  by  authority  of  law  and  the  consent  of  the 
city  owning  the  street,  its  rails  are  there  laid  upon  the  surface 
and  the  use  of  the  street  for  ordinary  street  purposes  is  not 
thereby  prevented. 

Sec.  10.  Horse  and  steam  railways  not  distin- 
guished. In  Wager  v,  T.  U,  R.  R,  Co.,  25  N.  Y.  526,  it  is  as- 
sumed that  there  is  no  difference  in  kind  or  species  between  a 
railroad  in  a  city  street,  operated  by  horse  power,  and  one  oper- 
ated by  steam.  Smith,  J.,  in  writing  the  opinion  in  that  case, 
8a3's  that  such  difference  would  present  simply  a  question  of  de- 
gree in  respect  to  the  enlargement  of  the  easement  and  would  not 
affect  the  principle.  He  also  said  that  if  title  to  the  Troy  street 
were  in  that  city,  as  the  fee  in  the  streets  in  New  York  is  in  the 
city  itself,  the  mayor  and  common  council  of  Troy  might  per- 
haps have  authorized  such  appropriation  of  the  street  without 
compensation  to  the  adjoining  owners.  The  case  of  Wager  was 
followed  in  this  court  by  that  of  the  People  v.  Kerr,  27  N.  Y.  188. 
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It  was  there  held  that  the  legislative  permission  to  lay  down 
street  railroad  tracks  without  change  of  grade  in  those  streets  of 
the  city  of  New  York  where  the  city  owned  the  fee,  was  a  suflSc- 
ient  justification  for  such  action  by  the  company  and  that  no 
compensation  was  necessary  to  be  paid  to  the  owner  of  the  ad- 
Joining  property.  It  was  an  appropriation  to  public  use  to  pro- 
vide for  the  construction  of  a  street  railroad  through  a  street 
without  change  of  grade.  As  this  was  a  horse  railroad,  the  de- 
cision of  the  court  must  be  regarded  in  the  light  of  that  fact. 
But  still  it  is  apparent  that,  although  a  horse  railroad  was  re- 
garded as  a  different  public  use  for  a  street  from  that  which  had 
heretofore  obtained,  it  was  yet  such  a  public  use  as  was  not 
inconsistent  with  its  continuous  use  as  an  open  and  a  public  street. 
There  was  no  change  of  grade  and  no  continuous  and  exclusive 
possession  of  the  street,  except  in  a  limited  sense,  by  the  mere 
laying  of  the  rails  therein. 

I  think  there  is  no  authority  in  this  court  which  holds  that 
there  is  any  difference  between  a  railroad  operated  by  horse 
power  and  one  operated  by  the  power  of  steam  in  the  streets  of  a 
city.  If  the  legislature  can  authorize  the  one,  it  can,  under  the 
same  circumstances,  authorize  the  other.  I  refer  to  railroads 
on  the  same  grade  as  the  street  itself,  and  where  the  chief  dif- 
ference lies  in  the  different  motive  powers  which  are  used. 

In  Craig  v.  R,  R.  C,  dh  B,  R,  Co.  39  N.  Y.  404,  it  was  held 
that  the  owner  of  a  lot  on  a  street,  who  owned  the  fee  thereof 
subject  only  to  the  public  easement  for  a  street,  waa  entitled  to 
compensation  for  the  new  and  additional  burden  upon  the  land  so 
used  as  a  street,  by  the  erection  of  even  a  horse  railroad  thereon. 
In  this  case,  Judge  Miller  said  he  saw  no  distinction  in  the  ap- 
plication of  the  rule  between  cases  of  steam  and  cases  of  horse 
power. 

In  Kellenger  v.  F.  S.  S,  do  G,  S,  F,  R,  R.  Co.  50  N.  Y.  206,  it 
was  held  that  one  who  did  not  own  the  fee  of  the  street,  could 
not  recover  damages  for  inconvenience  of  access  to  his  adjoining 
lands  caused  by  the  lawful  erection  of  a  street  railroad  through 
the  street. 

By  these  last  two  decisions,  it  is  seen,  that  to  construct  even 
a  horse  railroad  in  a  city  street,  is  to  place  a  new  and  additional 
burden  upon  the  land,  the  right  to  do  which  does  not  exist  by 
reason  of  the  general  right-  of  passage  through  the  street,  but  if 
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the  adjoining  owner  of  land  is  not  the  owner  of  the  fee  in  the 
street,  and  the  railroad  company  has  obtained  the  proper  authority, 
he  has  no  right  to  compensation  for  snch  added  burden,  nor  to 
complain  of  such  use  so  long  as  it  is  not  exclusive  or  excessive. 
The  same  reasoning  applies,  as  we  have  seen,  in  the  case  of  a 
steam  surface  railroad.  Such  a  use  of  the  streets  would  be  an 
additional  burden  upon  the  land,  and  of  course,  if  the  adjoining 
owner  had  title  in  fee  to  the  center  of  the  street,  subject  only  to 
the  public  casement,  he  would  have  a  right  of  action,  as  held  by 
the  Williams  and  other  cases,  while  if  he  did  not,  no  such  right 
would  exist  in  his  favor  merely  because  it  was  a  steam  instead  of 
a  horse  railroad  which  was  to  be  constructed.  The  authority  of 
the  law  and  the  consent  of  the  city  would  be  enough  to  authorize 
the  building  of  either,  and  the  difference  between  the  steam  and 
the  horse  railroad  would  not  be  one  of  such  a  nature  as  to  require 
or  permit  any  difference  in  the  decision  of  the  two  cases.  If  the 
use  of  either  became  unreasonable,  excessive  or  exclusive,  or  duch 
as  would  not  leave  the  passage  of  the  street  substantially  free  and 
unobstructed,  then  such  e;ccessive,  improper  or  unreasonable  use 
would  be  enjoined,  and  the  adjoining  owner  would  be  entitled  to 
recover  damages  sustained  by  him  therefrom,  in  his  means  of  ac- 
cess,  etc.,  to  his  land.  Mdhady  v,  £.  R.  R.  Co.,  91  N.  Y.  149 
(43  Am.  Rep.  661).  In  Washington  Cemetery  v.  P.  P.  A  C  L  R. 
R.  Co,,  68  N.  T.  591,  at  593,  Andrews,  J.,  assumes  the  right  of 
the  l^slature  to  authorize  the  construction  of  a  railroad  on  a 
street  without  exacting  compensation  from  the  corporation  auth- 
orized to  construct  it,  to  the  owners  of  adjoining  land,  provided 
such  owners  did  not  own  the  fee  in  the  street.  The  statute  in 
the  case  cited  permitted  the  use  of  steam  on  some  portion  of  this 
road,  so  that  Judge  Andrews'  remarks  were  not  confined  to  horse 
railroads. 

Sec.  11.    Abutting  owner's  easement  in  the  street 

as  against  a  railroad.  Assuming  that  the  plaintiff  had 
no  title  whatever  to  the  land  in  the  street  through  which  the  de- 
fendant laid  its  rails  and  ran  its  trains  under  legislative  and  mu- 
nicipal authority,  I  think  it  clear  that  prior  to  the  decision  of  this 
court  in  the  Story  case,  90  N.  Y.  122  (43  Am.  Rep.  146)  he  had 
no  cause  of  action  against  the  defendant  based  upon  any  alleged 
taking  of  the  plaintiff's  property  or  easement  by  defendant  If 
its  user  of  the  street  became  excessive  or  exclusive,  and  hence  de- 
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generated  into  a  nuisance,  the  plaintiff  had  another  remedy.  The 
claim  is  now  made  that  the  Story  case  {supra),  and  those  cases 
which  followed  and  are  founded  upon  it,  so  far  altered  the  law  as 
to  permit  a  recovery  in  all  cases  where  the  easement  of  the  ad- 
joining lot  owner,  through  the  building  and  operation  of  the  road, 
is  injuriously  affected  by  any  deprivation  or  diminution  of  light, 
air  or  access  to  his  lot,  even  though  he  do  not  own  the  fee  to  the 
center  of  the  street;  and,  where  such  injury  occurs,  it  is  claimed 
that  the  property  of  the  owner  in  his  easement  of  light,  air  or  ac- 
cess has  been  taken  to  a  greater  or  less  extent,  and  compensation 
is  guaranteed  to  him  therefor  by  the  Constitution. 

It  was  not  intended  in  the  Story  case  to  overrule  or  change 
the  law  in  regard  to  steam  surface  railroads.  The  case  embodied 
the  application  of  what  was  regarded  as  well  established  princi- 
ples of  law  to  a  new  combination  of  facts,  such  facts  amounting, 
as  was  determined,  to  an  absolute  and  permanent  obstruction  in  a 
portion  of  the  public  street,  and  in  a  total  and  exclusive  use  of 
such  portion  by  the  defendant,  and  such  permanent  obstruction 
and  total  and  exclusive  use,  it  was  further  held,  amounted  to  a 
taking  of  some  portion  of  the  plaintiff's  easement  in  the  street  for 
the  purpose  of  furnishing  light,  air  and  access  to  his  adjoining 
lot.  This  absolute  and  permanent  obstruction  of  the  street,  and 
this  total  and  exclusive  use  of  a  portion  thereof  by  the  defendant 
were  accomplished  by  the  erection  of  a  structure  for  the  elevated 
railroad  of  defendant,  which  structure  is  fully  described  in  the 
case  as  reported.  The  structure,  by  the  mere  fact  of  its  existence 
in  the  street,  permanently  and  at  every  moment  of  the  day  took 
away  from  the  plaintiff  some  portion  of  the  light  and  air  which 
otherwise  would  have  reached  him,  and  in  a  degree  very  appre- 
ciable, interfered  with  and  took  away  from  him  his  facility  of  ac- 
cess to  his  lot;  such  interference  not  being  intermittent  and  caused 
by  the  temporary  use  of  the  street  by  the  passage  of  the  vehicles  of 
the  defendant  while  it  was  operating  its  road  through  the  street, 
but  caused  by  the  iron  posts  and  by  the  superstructure  imposed 
thereon,  and  existing  for  every  moment  of  the  day  and  night. 
Such  a  permanent,  total,  exclusive  and  absolute  appropriation  of 
a  portion  of  the  street  as  this  structure  amounted  to,  was  held  to 
be  illegal  and  wholly  beyond  any  legitimate  or  lawful  use  of  a 
public  street.  The  taking  of  the  property  of  the  plaintiff  in  that 
case  was  held  to  follow  upon  the  permanent  and  exclusive  nature 
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of  the  appropriation  by  the  defendant  of  the  public  street  or  of 
some  portion  thereof.  If  that  appropriation  had  been  held  legal, 
any  merely  consequential  damage  to  the  owner  of  the  adjoining 
lot,  not  having  any  title  to  the  street,  would  have  furnished  no 
ground  for  an  action  against  the  defendant.  It  was  just  at  this 
point  that  the  disagreement  existed  between  the  members  of  this 
court  in  the  Story  case.  The  judge  who  wrote  one  of  the  dissent- 
ing opinions  did  not  think  that  the  facts  presented  any  different 
principle  from  that  of  an  ordinary  steam  surface  railroad  operating 
its  road  through  the  streets  of  a  city  under  the  authority  of  the 
legislature  and  of  the  municipality,  in  a  case  where  the  adjoining 
lot  owner  did  not  own  the  fee  in  the  street.  The  character  of  the 
structure,  and  all  the  facts  incident  thereto, were  regarded  by  him  as 
simply  resulting  in  an  additional  burden  upon  the  street,  some- 
what greater  in  degree  it  is  true  than  a  steam  surface  railroad,  but 
still  it  was  such  a  use  of  the  street  as  the  legislature  might  per- 
mit, and  the  legislature  having  in  fact  granted  it  such  power,  the 
use  of  the  street  was,  therefore,  legal,  and  the  defendant  was  not 
responsible  for  the  incidental  damage  resulting  to  one  whose  prop- 
erty was  not  in  fact  taken  within  the  meaning  of  the  constitutional 
provision,  and  the  defendant  did  him,  therefore,  no  actionable 
injury.     The  other  dissenting  judges  were  of  the  same  opinion. 

A  majority  of  the  court,  however,  saw  in  the  facts  existing 
in  that  case  what  was  regarded  as  a  plain,  palpable  and  permanent 
misappropriation  of  the  street,  or  some  portion  of  it,  to  the  ex- 
elusive  use  of  the  defendant  corporation,  and  as  resulting  from  it 
the  court  held  that  there  was  a  taking  of  property  belonging  to 
the  plaintiff  without  compensation,  which  no  legislature  could 
authorize  or  legalize.  But  this  taking,  it  cannot  be  too  frequently 
or  strongly  asserted,  resulted  from  the  absolute,  exclusive  and 
permanent  character  of  the  appropriation  of  the  street  by  the 
structure  of  the  defendant.  There  is  no  hint  in  either  of  the  pre- 
vailing opinions  in  the  Story  case  of  any  intention  to  interfere 
with  or  overrule  the  prior  adjudications  in  this  state  upon  the  sub- 
ject now  under  discussion,  as  to  the  steam  surface  railroads.  In 
the  Story  case  it  was  argued  that  no  real  distinction  in  principle 
existed  between  a  steam  surface  and  an  elevated  railroad  resting 
on  such  a  structure  as  was  proved  in  that  case.  This  court,  how- 
ever, made  the  distinction,  and  the  two  prevailing  opinions  are 
largely  taken  up  with  arguments  going  to  show  the  distinction  was 
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obvious,  material  and  impori;ant,  and  was  so  real  and  tangible  in 
fact  as  to  call  for  a  different  judgment  than  would  have  been 
proper  and  appropriate  in  the  case  of  the  Ordinary  steam  surface 
railroad  such  as  the  Drake  case  was. 

Judge  Tracy,  in  the  Story  case,  said  that  the  conclusion 
therein  reached  was  based  upon  the  character  of  the  structure, 
and  that  the  language  of  Judge  Wright  in  the  Kerr  cose  (supra)^ 
where  he  asserted  that  the  abutting  owners  had  no  property  or 
estate  in  the  land  forming  the  bed  of  the  street  in  front  of  their 
premises  must  be  construed  with  reference  to  the  point  then  con- 
sidered. In  another  portion  of  his  opinion  Judge  Tracy  said  that 
no  structure  upon  the  street  can  be  authorized  which  is  inconsist- 
ent with  the  continued  use  of  the  street  as  a  public  street.  He 
also  added  that,  whatever  force  the  argument  may  have  as  applied 
to  railroads  built  upon  the  surface  of  the  street,  without  change 
of  grade,  and  where  the  road  is  so  constructed  that  the  public  is 
not  excluded  from  any  part  of  the  street,  it  has  no  force  when 
applied  to  a  structure  like  that  authorized  in  the  present  case.  This 
he  says  is  an  attempt  to  appropriate  the  street  to  a  use  essentially 
inconsistent  with  that  of  a  public  street,  and  hence  illegal. 
He  does  not  pretend  that  the  ordinary  steam  railroad,  laid  on  the 
same  grade  as  the  street,  and  not  excluding  others  from  its  use, 
appropriates  the  street  to  a  use  essentially  or  at  all  inconsistent 
with  that  of  a  public  street.  The  use  may  be  an  additional  bur- 
den laid  upon  the  street,  but  nevertheless  it  is  such  a  use  as  is 
entirely  consistent  with  its  continued  use  as  a  public  street. 

Judge  Ban  forth  in  his  opinion,  views  the  structure,  in  much 
the  same  light.  He  cited  the  case  of  Coming  v,  Lowerre^  6  Johns. 
Ch.  439,  where  Chancellor  Kent  restrained  the  defendant  by  in- 
junction from  obstructing  Vesey  street  in  New  York  city  by  build- 
ing a  house  thereon,  and  he  says  that  the  railroad  structure  de- 
signed by  the  defendant  for  the  street  opposite  the  plaintiff's 
premises  is  liable  to  the  same  objection,  that  is,  it  is  as  perma- 
nent in  its  character  and  exclusive  in  its  possession  of  that  portion 
of  the  street,  as  was  the  defendant's  building  in  the  case  cited.  He 
further  says  that  the  street  railway  cases  are  in  no  respect  in  con- 
ffict  with  the  doctrine  announced  in  his  opinion.  Other  citations 
might  be  made  from  both  opinions  of  those  most  learned  and  able 
judges,  but  enough  has  been  shown  to  enable  us  to  say  with  en- 
tire correctness  that  there  was  no  intention  in  deciding  the  Story 
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case  to  reverse  or  overmle  the  cases  in  regard  to  steam  surface 
railroads  which  have  been  already  cited.  Those  cases  include 
just  such  a  case  as  is  the  one  at  bar. 

Following  the  Story  comes  the  Lahr  case,  104  N.  T.  268 
(10  N.  E.  Rep.  528),  and  the  principles  decided  in  the  former 
were  reiterated  in  the  latter  case.  It  is  difficult  to  see  that  any 
enlarged  rule  as  to  awarding  damages  in  that  class  of  eases  has 
been  definitely  announced  in  the  Lahr  case.  The  general  rule  to 
be  adopted  was  agreed  upon  by  the  parties  and  involved  an  award 
once  for  all.  The  particular  damage  which  the  defendant  was 
liable  for,  growing  out  of  the  existence  of  the  defendant's  struc- 
ture, was  held  by  three  of  the  five  members  of  the  court  then 
voting  to  embrace  such  an  injury  or  inconvenience  as  was  inci- 
dental to  the  use  thereof.  Two  of  the  five  members  were  in  favor 
of  a  more  restricted  rule,  and  they  agreed  simply  in  the  result 
which  affirmed  the  judgment  of  the  court  below. 

Then  came  the  Drucker  case,  106  N.  T.  157  (12  N.  E.  Rep. 
568;  60  Am.  Rep.  437),  and  in  it  the  principle  was  announced, 
as  stated  in  the  head  note,  that  in  awarding  damages  it  was 
proper  to  prove  and  take  into  consideration  as  elements  of  dam. 
ages  the  impairment  of  plaintiff's  easement  of  light  caused  by  the 
road  itself,  and  passage  of  trains,  and  the  interference  with  the 
convenience  of  access  caused  by  the  drippings  of  oil  and  water. 
This  was  held  as  a  fair  result  from  a  holding  that  the  structure 
was  an  illegal  one,  and  to  the  extent  above  described  the  court 
held  the  plaintiff  entitled  to  an  award  of  damages.  But  the  foun- 
dation for  the  recovery  in  all  cases  above  cited,  of  any  damages 
whatever,  lies  in  the  fact  of  the  illegality  of  the  structure. 

Looking  carefully  over  the  cases  involving  the  elevated  rail- 
roads and  their  rights  and  liabilities,  we  cannot  see  that  any  new 
rule  was  adopted  in  any  of  those  cases  which  would  hold  the  de- 
fendant  herein  liable  under  the  facts  proved,  for  the  taking  of  any 
property  or  any  portion  of  an  easement  belonging  to  the  plaintiff. 
On  the  contrary  we  think  the  plaintiff's  case  is  still  governed  by 
the  case  of  Drake  and  the  other  cases  in  this  court  which  have 
already  been  cited,  and  in  which  the  principle  decided  in  the  Drake 
case  has  been  assented  to  and  affirmed.  Upon  such  facts  it  has 
been  held  that  there  was  no  taking  of  any  property  or  easement 
of  an  adjoining  owner  who  had  no  title  to  any  portion  of  the  land 
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upon  which  the  street  was  laid  out,  where  the  company  was  auth- 
orized by  law  and  licensed  by  the  city  to  use  the  street. 

Plaintiff's  counsel  cites  the  case  of  Ilussner  v.  Brooklyn  City 
Railroad  Company,  114  N.  Y.  432  (21  N.  E.  Rep.  1002;  11  Am. 
St.  Hep.  679),  as  bearing  upon  this  question.  We  cannot  see 
that  it  does.  The  use  of  steam  on  the  portion  of  the  road  spoken 
of  in  that  case  was  not  permitted,  and  it  was,  therefore,  unlawful, 
and  for  the  damages  caused  to  an  abutting  owner  by  reason  of  the 
nuisance,  the  defendant  was  held  liable. 

We  are  of  the  opinion  that  the  plaintiff  made  out  no  legal 
ground  for  action  against  defendant  based  upon  an  alleged  taking 
of  his  property  by  the  defendant.  If  there  are  any  facts  which  go 
to  show  that  the  use  of  the  street  by  the  defendant  is  excessive, 
and  in  that  way  a  nuisance,  the  recovery  herein  was  not  based 
upon  any  such  liability  and  it  cannot  be  sustained  on  that  ground 
now. 

The  judgments  of  the  Special  and  General  Terms  of  the  Su- 
preme Court  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

All  concur,  except  Ruger,  Ch.  J.,  and  Andrews,  J.,  not 
voting. 

Judgments  reversed. 

ANNOTATIONS. 

Sec.  12.  Railroads  in  streeta— Bights  of  abutting 
owner  where  the  fee  is  in  the  public.    As  a  general  rule 

a  municipality  cannot  authorize  the  occupation  of  its  streets  or 
highways  by  railroads  without  express  authority  from  the  legisla- 
ture. Stariily  V.  City  of  Davenport,  54  lo.  463  (37  Am.  Rep.  216); 
Daly  V,  Georgia  La,  &  Fla.  R,  i?.,  80  Ga.  793  (7  S.  B.  Rep.  146; 
12  Am.  St.  Rep.  286);  Pomeroy  v,  Milwaukee  and  Chicago  R.  i?., 
16  Wis.  670;  Ruttles  v.  City  of  Covington,  (Ky.)  10  S.  W.  Rep. 
644*;  Davis  v.  Mayor,  etc.,  of  New  York,  14  N.  Y.  506  (67  Am. 
Dec.  186);  Protzman  v,  Indianapolis,  etc.,  R.  R.,  9  Ind.  467  (68 
Apa.  Dec.  650);  EicheU  et  ah  v.  The  Evansville  Stree{  Ry.  Co.,  78 
Ind.  261  (41  Am.  Rep.  561);  Perry  v.  New  Orleans  <fhc  R.  R.  Co., 
55  Ala.  413  (28  Am.  Rep.  *lW)\Kavanaghv.  Mobile  etc.  R,  R. 
78  Ga.  271;  Savanah  A.  &  G.  R.  R.  v.  Shiels,  33  Ga.  601;  but 
it  is  maintained  by  a  large  number  of  cases  that,  where  the  fee  in 
the  highway  or  street  is  vested  in  the  public,  or  in  the  municipal- 
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ity  in  trust  for  the  pablic,  the  power  of  the  legislature  is  supreme 
and  it  may  authorize  the  construction  and  operation  of  a  railroad 
on  these  public  thoroughfares  without  the  consent  of,  or  compen- 
sation to  adjoining  owners,  Lexington  and  Ohio  R.  R.  v.  Apple- 
gate,  8  Dana,  289  (33  Am.  Dec.  497);  Harrison  v.  New  Orleans 
andPacRy.  Co.,  34  La.  An.  462  (44  Am.  Rep.  438);  Graud 
Rapids  and  Indiana  R.  R.  v,  ffeisel,  38  Mich.  62  (31  Am.  Rep. 
306)]  Chicago,  Newton  and  Southwestern  R.  R,  Co.  v.  Mayor,  36  la. 
2^^  \  People  V.  Kerr,  27  N.  Y.  l^%\Milhumv.  City  of  Cedar  Rapids, 
12'\a.2^6  ]Kellingerv,  Forty-second  street  and  Grand  St.  R,  R.  50  N. 
Y.  206;  Atchison  and  Neb.  R,  R,  v.  Garside,  10  Kan.  bb2]  Moses 
V.  Pittsburgh,  Ft,   Wayne  and  Chicago  R.  R. ,  21  III.  616. 

And,  in  cases  of  this  kind,  if  the  railroad  have  a  grant  to 
use  the  street  from  the  proper  authorities  it  cannot  be  subjected 
to  ejectment  or  injunction  by  the  abutting  owner,  Arbenz  v. 
Wheeling  and  K  R.R.,  SS  W.  Va.  1  (10  S.  E.  Rep.  14;  6  L.  R. 
A.  371);  The  Atchison  and  Nebraska  R.  R.  Co.  v.  Manley,  42 
Kan.  577  (22  Pac.  Rep.  567);  but  the  construction  and  operation 
of  a  railroad  upon  a  street  or  highway  without  the  consent  of  the 
proper  legislative  or  municipal  powers  is  a  nuisance  which  may 
be  enjoined,  Glaessner  v.  The  Anheuser-Busch  Brewing  Asso.,  100 
Mo.  508  (13  S.  W.  Rep.  707);  Davis  v.  Mayor  etc.  of  New  York, 
14  N.  Y.  506  (67  Am.  Dec.  186);  Uline  v.  New  York  Cent,  and 
H.  R.  R,  101  N.  Y.  98  (4  N.  E.  Rep.  536);  Cain  v.  The  C.  C 
I.  &  P.  R.  Co.,  54  la.  255.  The  Legislature  may  make  com- 
pensation from  the  railroad  company  to  the  abutting  owner,  for 
damage  done  his  property,  a  condition  precedent  to  the  right  to 
construct  its  road  in  the  street,  Georgia,  Southern  and  Florida  R. 
R.  Co.  V.  Ray,  84  Ga.  376 ;  Taylor  v.  The  Bay  City  Street  Ry. 
Co. ,  80  Mich.  77  (45  N.  W.  Rep.  335).  A  general  power  con- 
ferred  upon  a  city  to  permit  the  construction  of  railroads  upon  its 
streets  applies  only  to  railroads  of  a  public  character,  and  has  no 
reference  to  railroads  constructed  for  private  purposes  only, 
Glaessner  v.  The  Anheuser-Busch  Brewing  Association,  100  Mo. 
608  (13  S.  W.  Rep.  707). 

Sec.  13.    The  rule  more  definitely  stated  and  the 

reasons  given  for  it.  The  rule  enunciated  in  the  principle 
case  and  the  decisions  cited  in  the  foregoing  section  stated  more 
particularly  is,  that  when  a  railroad  company  has  the  consent  of 
the  proper  authorities  to  construct  and  operate  its  road  in  a  street 
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or  highway,  in  which  the  abutting  owner  has  no  estate  in  fee,  it 
does  not  thereby  take  any  portion  of  the  property  of  such 
abutting  owner,  and  in  the  absence  of  any  statute  providing 
otherwise,  the  company  is  not  liable  to  such  an  owner  for  any 
consequential  damages  to  his  adjoining  property  arising  from  a 
reasonable  use  of  the  street  for  railroad  purposes,  not  exclusive 
in  its  nature.  Hatch  v,  Vermont  Central  R,  i?.,  25  Vt.  49;  Slat, 
ten  V,  Det  Moines  Valley  R,  R.,  29  la.  148  (4  Am.  Rep.  205); 
Snyder  v.  Penn,  R.  R.  Co.^  55  Pa.  St.  340;  Severy  v.  Central 
Pae,  Ry.  Co.,  51  Cal.  194  (12  Am.  Ry.  Rep.  102);  Colorado 
Cent,  R.  R.  Co.  v,  Molandin,  R.  R.  Co.  4  Colo.  154. 
Ahenzo  v.  Wheeling  <&  H.  R.  Co.,  33  W.  Va.  1  (10  S.  E. 
Rep.  14;  5  L.  R.  A.  371);  Elizabeth,  Lexington  and  Big 
Sandy  R.  R.  Co.,  10  Bush,  382  (19  Am.  Rep.  67);  Fnlton  v. 
Short  Route  Ry.  Transfer  Co.,  85  Ky.  640(4  S.  W.  Rep.  332;  7 
Am.  St.  Rep.  619).  In  this  case  the  court  says,  <<It  follows 
that  the  construction  of  a  railroad  along  a  street  is  not  per  se  an 
encroachment  upon  the  individual  right  of  the  abutting  lot 
owner;  and  whether  he  can  complain  depends,  not  upon  the  fact 
of  its  existence,  but  the  manner  of  its  construction  and  operation. 
If  he  is  thereby  deprived  of  its  reasonable  use,  he  may  appeal  to 
the  courts  for  relief;  but  if  he  is  merely  inconvenienced  thereby, 
or  suffers  some  remote  consequential  injury,  it  is  damnum  absque 
injuria. "  In  the  case  of  Houston  and  Texas  Central  R.  R.  Co.  v, 
Odom,  53  Tex.  343,  it  is  said,  <<The  authorities  are  numerous 
and  conclusive  that  such  an  addition  to  the  use  of  a  street,  the 
fee  being  in  the  public,  if  authorized  by  the  legislature,  gives  the 
lot-owner  no  right  to  compensation,  although  his  easement  in  the 
street  be  thereby  partially  impaired  and  his  lots  rendered  less 
valuable.  The  regulation  or  enlargement  of  the  use  of  the  street, 
the  property  of  the  State,  by  the  legislature,  is  not  a  taking  of 
property  within  the  meaning  of  the  constitutional  provision  in  re- 
spect thereto,  although  the  lot  owner  may  thereby  suffer  inci- 
dental or  consequential  inconvenience  or  injury." 

The  basis  of  the  doctrine  upheld  by  these  cases  is  that  the 
ordinary  use  of  a  highway  or  street  for  railroad  purposes  is  not 
inconsistent  with  its  purpose  as  a  highway.  In  a  recent  case  the 
Supreme  Court  of  Kansas  says,  <<In  order  to  justify  a  recovery 
of  damages  by  the  abutting  lot-owner,  there  must  be  such  a  prac- 
tical obstruction  of  the  street  in  front  of  the  lots  that  the  owner 
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is  denied  ingress  to  and  ^ress  from  them.  While  the  title  to 
the  streets  is  in  the  county,  the  legislatnre  has  given  to  the  city 
government  the  power  of  full  control.  The  abutting  lot.owner 
has  no  greater  right  to  the  use  of  the  public  street  than  a  rail- 
road  company  that  has  been  authorized  to  construct  its  line  along 
it.  Each  must  respect  the  use  of  the  other,  but  nothing  short 
of  a  practical  obstruction  of  the  use  by  one  will  be  a  cause 
of  action  to  the  other.  A  railroad  is  not  an  unreasonable  ob- 
struction to  the  free  use  of  a  street;  but  rather  a  new  and  im- 
proved method  of  using  the  same,  and  germane  to  its  principal 
object  as  a  passage-way,  like  the  electric,  steam-motor  and  horse* 
car  lines."  Kamas^  Nebraska  and  Dakota  Hy.  v.  Cuykendall,  42 
Kan.  234  (21  Pac.  Rep.  1051;  16  Am.  St.  Rep.  479). 

Pierce,  on  page  234  of  his  work  on  Railroads,  thus  summarizes 
this  doctrine:  <<The  purpose  of  opening  a  highway  or  street  is,  to 
provide  the  public  with  a  right  of  passage  for  persons  on  foot  or 
riding  in  carriages  or  other  kinds  of  vehicles.  The  use  for 
which  this  public  right  is  obtained  is-  not  confined  to  the  same 
species  of  vehicles,  drawn  by  the  same  kind  of  power  that  pre- 
vailed at  the  time  of  the  dedication  or  appropriation,  but  admits 
of  the  passage  and  repassage  of  such  other  vehicles,  operated  in 
such  a  mode  and  by  such  forces  as  an  advanced  civilization  may 
require  for  the  general  convenience.  The  improved  method  of 
conveyance  may  incidentally  increase  or  depreciate  the  value  of 
property  on  the  highway ;  but,  provided  the  right  of  ingress 
and  egress,  of  passage  and  repassage,  is  left  reasonably  free  to 
the  adjoining  owner,  the  injury  is  one  which  thQ  law  does  not  rec- 
ognize. A  railroad  laid  out  over  or  upon  a  highway  or  street, 
under  proper  legal  authority,  is  within  the  legal  intent  of  the 
original  sequestration  or  dedication,  and  is  not  an  invasion  of 
private  right  entitling  the  owner  to  compensation  by  virtue  of 
the  constitutional  prohibition,  provided  it  is  so  laid  and  con- 
fitmcted  as  not  to  be  incompatible  with  the  use  of  the  highway  in 
the  other  usual  modes  of  passage  and  conveyance.  It  is  not 
necessarily  a  nuisance,  even  in  a  large  city,  although  it  may  to  a 
certain  extent  interrupt  the  free  passage  of  other  kinds  of 
vehicles;  and  unless  unreasonable  or  permanently  exclusive  in  its 
occupation  of  the  highway,  when  authorized  by  competent  au- 
thority,  it  is  not  an  invasion  of  private  rights."  See  Arhenz  v. 
Wheeling  and  H,  R.  Co,,  33  W.  Va.  1,  '11  (10  S.  E.  Rep.  14;  5 
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L.  K.  A.  371),  Murpht/  V,  Chicago,   29   111.   279    (81  Am.    Dec. 
307). 

Sec.  14.  The  doctrine  discussed.  To  the  casual  ob- 
server infatuated  with  the  idea  of  progress,  or  the  selfish  railroad 
company  anxions  to  build  its  road  with  the  least  possible  outlay 
to  property  owners,  the  plausible  doctrines  set  forth  above  are 
doubtless  very  pleasing.  But  notwithstanding  the  very  large 
number  of  decisions  from  courts  of  high  standing  following  these 
doctrines,  it  may  be  well  to  ascertain  how  far  they  are  founded 
in  reason  or  supported  by  authority.  At  the  outset,  it  is  appar- 
ent that  the  idea  that  he  who  happens  to  own  property  upon  a 
street,  established  in  such  a  manner  as  to  take  away  his  fee-sim- 
pie  estate  therein,  shall  for  that  reason,  suffer,  without  compen- 
sation, all  the  ^^consequential"  and  '^incidental"  damages  which 
incvitahly  result  to  his  property  from  the  construction  and  opera- 
tion  of  a  railroad  in  the  street,  is  repulsive  to  the  first  principles 
of  justice.  Even  where  the  public  or  municipality  owns  the  fee 
in  the  street  it  holds  it  in  trust  for  highway  purposes.  It  can  not 
convey  or  incumber  the  fee,  or  devote  it  to  any  other  purpose  in- 
consistent with  its  use  as  a  public  highway.  St,  Paul  and  Pac, 
R,  R.  v.  Schurmeir,  7  Wall.  272  (19  L.  Ed.  74);  Burlington  and 
Missouri  R.  R,  Co,  v.  Reinhackle,  15  Neb.  279  (48  Am.  Rep.  342); 
Stanley  V.  City  of,  Davenport,  54  lo.  463  (37  Am.  Rep.  216); 
Milhauv.  Sharp,  27  N.  Y.  611  (84  Am.  Dec.  314);  Kane  v.  iV. 
Y.  E.  R,  R.,  125  N  Y.  164  (26  N.  E.  Rep.  278);  Story  v.  N.  Y. 
K  R.  R.  Co.,  90  N.  Y.  122  (43  Am.  Rep.  146);  Mahadyv.  Bush- 
wick  R.  R.  Co.,  91  N.  Y.  148  (43  Am.  Rep.  661).  The  abutting 
owner  still  retains  an  easement  in  the  street.  In  a  recent  case  it 
is  said,  **But,  however  difficult  it  is  to  trace  its  origin  or  to  re- 
fer it  to  any  exact  legal  principle,  it  is  undoubtedly  the  prevail- 
ing doctrine  of  American  jurisprudence  that  the  owner  of  a  lot 
abutting  on  a  city  street,  the  fee  of  which  is  in  the  municipality, 
has,  by  virtue  of  proximity,  special  and  peculiar  rights,  facilities 
and  franchises  in  the  street,  not  common  to  citizens  at  large,  in 
the  nature  of  easements  therein,  constituting  property,  of  which 
he  cannot  be  deprived  by  the  legislature  or  municipality,  or  by 
both  combined,  without  compensation. ''  Kane  v.  N.  E.  R,  R, 
Co.,  125  N.  Y.  164  (26  N.  E.  Rep.  278). 

The  following   cases   support  the  above:     Crawford  v.  The 
Village  of  Deleware,  7  0.  St.  459;  Street  Railway  v.    Cummins- 
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ville,  14  0.  St  523,  547;  Burlington  A  Mu$&uri  R.  R,  Co.  v. 
Reinhackle,  15  Neb.  279  (18  N.  W.  Rep.  69;  48  Am.  Rep.  342); 
Haynes  v.  Thomas^  7  Ind.  38 ;  Tate  v.  Ohio  and  Mississippi  R,  R, 
Co.,  7  Ind.  479;  Carli  v.  Stillwater  Street  Ry.  and  Trans,  Co., 
28  Minn.  373  (10.  N.  W.  Rep.  205;  41  Am.  Rep.  290);  Sheehyv. 
Kansas  City  Cable  Ry.  Co,,  94  Mo.  574  (4  Am.  St.  Rep.  396;  7 
S.  W.  Rep.  579) ;  Southern  Pac,  Ry,  Co,  v.  Reed,  41  Cal.  256 ; 
Town  of  Rensselaer  v.  Leopold,  106  Ind.  29  (5  N.  E.  Rep.  761); 
Adafns  V.  Chicago,  Burlington  &  N,  R.  R, ,  39  Minn.  286  (39  N. 
W.  Rep.  629;  12  Am.  St.  Rep.  644)  and  cases  there  cited. 

These  rights  of  the  abutting  owner  are  *  <pri  vate  property' '  within 
the  meaning  of  the  constitutional  provision  providing  that  <  'pri- 
vate property  shall  not  be  taken  for  pablic  use  without  just  com- 
pensation." Abendrothv,  The  Manhattan  Ry.  Co.,  122  N.  T.  1 
(25  N.  E.  Rep.  496;  19  Am.  St.  Rep.  461);  Kane  v.  K  Y.  Ele- 
^vated  R.  R.  Co.,  125  N.  Y.  164,  180  (26  N.  E.  Rep.  278);  Story 
V.  N.  Y.  Elevated  R.  R.  Co.,  90  N.  Y.  122  (43  Am.  Rep.  146); 
Druckerv.  Manhattan  R.  R.  Co.,  106  N.  Y.  158  (12  N.  E.  Rep. 
568;  60  Am.  Rep.  437);  Lahrv.  Metropolitan  Elevated  R.  R.  Co., 
104  N.  Y.  268  (10  N.  E.  Rep.  528);  Pond  v.  Metropolitan  Ele- 
vated R.  R.  Co.,  112  N.  Y.  188  (19  N.  E.  Rep.  487;  8  Am.  St. 
Rep.  734);  Powers  v.  Manhattan  Ry.  Co.,  120  N.  Y.  178  (24  N. 
E.  Rep.  295);  Williams  v,  Brooklyn  El.  R.  R.  Co.,  126  N.  Y.  96 
(26  N.  E.  Rep.  1048). 

The  cases  just  cited  are  known  as  the  Elevated  Railway  cases; 
and  in  the  last  case,  on  page  1 00,  the  court  thus  summarizes  the 
result  of  the  former  cases:  <<The  Story  case  and  those  which 
have  followed  it  have  settled  the  doctrine  that  the  placing  of  an 
elevated  railroad  structure  in  a  city  street  is  inconsistent  with  its 
character  as  an  open  public  street,  and  in  the  absence  of  the  con- 
sent of  the  abutting  owners  to  the  erection,  violates  their  rights 
MS  such,  notwithstanding  the  title  to  the  soil  of  the  way  is  in  the 
municipality  and  although  the  railroad  company  in  erecting  the 
structure  acted  under  both  legislative  and  municipal  authori- 
ty. "  These  decisions  are  founded  upon  sound  legal  principles 
and  are  undoubtedly  good  law;  but  placing  the  result  of  their  hold- 
ings beside  the  rule  announced  in  the  Fohes  case  reported  supra 
(sees.  8-11)  it  would  seem  that  whether  or  not,  in  the  state  of 
New  York,  an  abutting  owner's  easement  in  the  street  was  impair- 
ed or  taken  by  the  construction  of  a  railroad  in  the  street  would 
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depend  entirely  upon  the  character  of  the  railroad,  and  under  the 
present  status  of  the  decisions  the  higher  up  the  railroad  the  moie 
rights  the  abutting  owner  n^ould  have. 

Sec.  15.  The  correct  rule.  The  Federal  Constitution, 
as  well  as  the  constitution  of  nearly  all  of  the  states,  gives  every 
owner  of  property  the  right  to  compensation  in  case  his  property 
is  taken  for  public  use.  Con.  of  U.  S.  Art.  14,  sec.  1;  Elliotts' 
Roads  and  Streets,  179;Stimson^s  Am.  Stat.  Law,  sees.  90-93. 
*^To  constitute  a  taking  it  is  sufficient  that  the  person  claiming 
compensation  has  some  right  or  privilege,  secured  by  grant,  in 
the  property  appropriated  to  the  public  use,  which  right  or  priv- 
ilege is  destroyed,  injured  or  abridged  by  such  appropriation," 
Story  V.  KY,  El.  E.  R.,  90  N.  Y.  122  (43  Am.  Rep.  146); 
PumpelJy  v.  Green  Bay  Co.,  13  Wall.  166,  177  (20  L.  Ed.  657). 
In  the  light  of  the  cases  collated  in  sees.  6  and  *l  ante,  it  is  ap- 
parent that  the  construction  and  operation  of  a  railroad  in  a  street 
is  prima  facie  a  new  and  different  use  of  the  street,  which  neces- 
sarily abridges  and  injures  the  abutting  owner's  rights  and  priv- 
ileges therein.  To  say  the  least,  it  forever  precludes  him  from 
using  the  particular  ground,  occupied  by  the  railroad,  for  high- 
way purposes,  and  erects  a  perpetual  instrument  of  annoyance 
and  danger  in  front  of  his  premises. 

Therefore,  we  think  that  the  correct  rule  is,  that  whether  the 
abutting  owner  have  a  fee  simple  estate  in  the  street  or  only  an 
easement,  he  is  entitled  to  compensation  for  injuries  arising  from 
the  construction  and  operaiton  of  a  railroad  therein.  Burlington 
and  Missouri  R,  R,  Co.  v,  Reinhackle,  15  Neb.  279  (18  N.  W. 
Rep.  69;  48  Am.  Rep.  342);  Theoboldv.  L.  K  0.  <Sf  T,  R.  R., 
66  Miss.  279,  reported  «uj7ra  sees.  4  and  5;  Adams  v.  Chicago 
Burlinton  and  Northern  R.  R.  Cb.,  39  Minn.  286  (39  N.  W.  ' 
Rep.  629;  12  Am.  St.  Rep.  644). 

The  Mississippi  case  is  viewed  with  *  ^satisfaction"  and  ap- 
proval by  Judge  Dillon  in  the  last  edition  of  his  work  on  Mu- 
nicipal Corporations,  Dillon's  Municipal  Corporations  (4th  Ed.) 
sec.  704a,  note. 

In  the  Minnesota  case,  the  court,  after  delivering  a  strong 
and  logical  opinion,  state  the  following  as  their  conclusions: 
<<That  the  owner  of  a  lot  abutting  on  a  public  street  has,  inde- 
pendent of  the  fee  in  the  street,  as  appurtenant  to  his  lot,  an 
easement  in  the  street  in  front  of  his  lot,  to  the  full  width  of 
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the  street,  for  admission  of  light  and  air  to  his  lot,  which  ease- 
ment is  subordinate  only  to  the  public  right;  that  depriving  him 
of  or  interfering  with  his  enjoyment  of  the  easement  for  any  pub- 
lic use  not  a  proper  street  use  is  a  taking  of  his  property  within 
the  meaning  of  the  constitution;  that  appropriating  a  public 
street  to  the  construction  and  operation  of  an  ordinary  commer- 
cial railroad  npon  it  is  not  a  proper  street  use;  that  where,  with- 
out his  consent,  and  without  compensation  to  him,  such  a  rail- 
road is  laid  and  operated  along  the  portion  of  the  street  in  front 
of  his  lot,  so  as,  upon  that  part  of  the  street  to  cause  smoke, 
dust,  cinders^  etc. ,  which  darken  or  pollute  the  air  coming  from 
that  part  of  the  street  upon  his  lot,  he  may  recover  whatever  dam- 
ages  to  his  lot  are  caused  by  so  laying  and  operating  such  rail- 
road on  that  part  of  the  street. '' 

Judge  Cooley  in  discussing  this  subject  says:  <<There  is  a 
great  difQculty,  as  it  seems  to  us,  in  supporting  important  dis- 
tinctions upon  the  fact  that  the  fee  was  originally  taken  for  the 
use  of  the  public  instead  of  a  mere  easement  If  the  fee  is  ap- 
propriated or  dedicated,  it  is  for  a  particular  use  only;  and  it  is 
a  conditional  fee, — a  fee  on  condition  that  the  land  continue  to 
be  occupied  for  that  use.  The  practical  difference  in  the  cases 
is,  that  when  the  fee  is  taken,  the  possesion  of  the  original  owner 
is  excluded;  and  in  the  case  of  city  streets  where  there  is  occasion 
to  devote  them  to  many  other  purposes  besides  those  of  passage, 
but  nevertheless  not  inconsistent,  such  as  for  the  laying  of  water 
and  gas  pipei^  and  the  construction  of  sewers,  this  exclusion  of 
any  private  right  of  occupation  is  important,  and  will  sometimes 
save  controversies  and  litigation.  But  to  say  that  when  a  man 
has  declared  a  dedication  for  a  particular  use,  under  a  statute 
which  makes  a  dedication  the  gift  of  a  fee,  he  thereby  makes  it 
liable  to  be  approprated  to  other  purposes,  when  the  same  could 
not  be  done  if  a  perpetual  easement  had  been  dedicated,  seems 
to  be  basing  important  distinctions  upon  a  difference  which  after 
all  is  more  technical  than  real,  and  which  in  any  view  does  not 
affect  the  distinction  made.  The  same  reasoning  which  has  sus- 
tained the  legislature  in  authorizing  a  railroad  track  to  be  laid 
down  in  a  city  street  would  support  its  action  in  authorizing  it 
to  be  made  into  a  canal ;  and  the  purpose  of  the  original  dedication 
or  appropriation  would  thereby  be  entirely  defeated.  Is  it  not 
more  consistent  with  established  rules  to  hold  that  a  dedication 
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or  appropriation  to  one  purpose  confines  the  use  to  that  purpose; 
and  when  it  is  taken  for  any  other,  the  original  owner  has  not 
been  compensated  for  the  injury  he  may  sustain  in  conse- 
quence, and  is  therefore  entitled  to  have  it  now?''  Cooley's  Con. 
Lim.  p.  687,  note  3. 

Sec.  16.  Abutter's  rights  in  case  of  special  injur- 
ies— ^Recent  cases.  It  is  conceded  by  all  authority,  that  no 
matter  who  owns  the  fee  in  the  street  the  abutter  has  a  right  to 
recover  damages  for  any  special  injury  to  his  property,  occasioned 
by  the  use  of  the  street  for  railroad  purposes,  and  not  common  to 
all  other  abutting  owners.  Parrot t  v.  Cincinnati^  Hamilton  &  D. 
R.  R.,  10  0.  St.  624;  Stone  v,  Fairburt^,  Pontiac&N.  W.  R.  /?., 
€8  111.  394  (18  Am.  Rep.  556);  Mdhady  v.  Bushwick  R,  R.  Co., 
91  N.  Y.  148  (43  Am.  Rep.  661);  Indianapolis,  Bloomington  <k 
W.  R.  R,  Co.  V.  Hartley,  67  III.  439  (16  Am.  Rep.  624);  Eliza- 
heth,  Lexington  and  Big  Sandy  R.  R.  v.  Combs,  10  Bush  (Ky.) 
382  (19  Am.  Rep.  67);  Sullivan  v.  North  Hudson  County  R.  R, 
Co.,  51  N.  J.  Law  518  (18  Atl.  Rep.  689).  The  abutting  own- 
er must  suffer  some  injury  before  he  can  maintain  an  action  for 
damages,  Burkam  v.  Ohio  &  M.  Ry.  Co.,  122  Ind.  346  (23  N.  E. 
Rep.  799) ;  but  as  to  the  degree  of  the  injury  necessary,  courts 
bave  taken  very  different  views.  In  Kansas  it  is  held  **that  in 
•order  to  justify  a  recovery  for  damages  by  theabutting  lot-owner, 
there  must  be  such  a  practical  obstruction  of  the  street  in  front 
of  the  lots  that  the  owner  is  denied  ingress  to  and  egress  from 
^em."  Kansas,  Nebraska  &  Dakota  Ry.  Co.  v.  Cuykendall,  42 
Kan.  234(21  Pac.  Rep.  1051;  16  Am.  St.  Rep.  479);  Kansas, 
Nebraska  &  Dakota  Ry.  Co.  v.  McAfee,  42  Kan.  239  (21  Pac. 
Rep.  10b3);Fort  Scott,  Wichita  and  Western  Ry.  v.  Fox,  42  Kan. 
490  (22  Am.  Rep.  583).  The  opinion  in  the  first  case  cited  goes 
80  far  as  to  hold  that  although  the  street  was  obstructed  so  as  to  en- 
title the  abutter  to  damages,  he  could  recover  nothing  if  his  prop- 
erty was  accessible  by  another  street.  This  part  of  the  opinion 
is  repudiated  in  the  last  case  cited  supra  and  the  remarks  of  the 
Commissioner  are  regarded  as  obiter  dictum.  See  also  Railroad 
Co.  V.  Twine,  23  Kan.  585.  The  obstruction  must  be  such  as  to 
prevent  or  seriously  interfere  with  the  use  of  the  street  in  front 
of  the  premises,  Lakkie  v.  Chicago,  St.  Paul,  Minneapolis  dh  0. 
R.  R.,  44  Minn.  438  (46  N.  W.  Rep.  912);  Indianapolis,  Bloom^ 
ington  &  TT.  R.  R.  v.  Merle,  110  Ind.  542  (11  N.    E.  Rep.  467? 
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59  Am.  Rep.  225) ;  and  the  abutter  is  limited  in  his  recovery  to 

the  injury  arising  from  the  railroad  being  in  front  of  his  premises, 

and  he  can  claim  nothing  for  damages    resulting    from   the 

construction  and  maintenance  of  the  road  through  other  parts  of 

the  street,  Demnels  v,  St.  Paul  dk   N,  Pac,   Ry,  Co,y  44  Minn. 

436  (46  N.  W.  Rep.  912).     Loss  occasioned  by  inability  io  rent 

the  property,  on  account  of  the  railroad,  may  •be  considered  in 

estimating  damages.  Williams  v.  Brooklyn  El,  Ry,  Co,^  126  N. 

Y.  96  (26  N.  E.  Rep.  1048);  Lawrence  v.  Metropolitan  Ry.  Co. 

126  N.  Y.  493  (27  N.  E.  Rep.  765);  but  opinions  of  witnesses  as 

to  the  difference  between  the  value  of  the  property  to  sell  or  rent, 

with  or  without  the  railroad,  are  not  admissible,    Thompson  v. 

Penn.  Ry.  Co.,  51  N.  J.  Law  42  (15   Atl.  Rep.  833).     The  re. 

covery  is  limited  to  the  actual  damages  sustained,  and  the  claim. 

ant  cannnot  recover  damages  which  he  might  have  sustained   if 

be  had  put  his  property  to  other  use  or  placed  upon  it  other 

structures,  Tallmanv.  Metropolitan  El.  Ry.  Co.,  121  N.  Y.  119 

(23  N.  E.  Rep.    1134).     Additional  noise  may  be  considered, 

Kanev.  N.  Y.  El.  R.  R.  Co.,  125  N.  Y.    164,    186  (26  N.   E. 

Rep.  278).     See  contra  Kansas,  Neh.*  &  Dak.   Ry.    Co.  v.    Cuy- 

kendall,  42  Kan.  234  (21  Pac.  Rep.  1051 ;  16  Am.  St.  Rep.  479).  If 

an  abutter  have  more  than  one  lot  damaged  by  the  same  road  at 

the  same  time  he  must  claim  his  damages  to  all  of  them  in  one 

suit,  Beronio  V.  Southern  Ry.  Co.,  86  Cal.    415    (24    Pac.    Rep. 

1093);  and  where  ground  for  injunction  against  the  construction 

of  a  railroad  in  a  street  exists,  several  abutting  owners  may  join 

in  such  an  action,  Taylor  v.  Bay  City  Ry.  Co. ,  80  Mich.  77   (45 

N.  W.  Rep.  335). 

NoTB.  See  case  of  Theobald  v.  L.  N.  O.  db  T.  R.  R,  Co,  reported  arUe\ 
alsoEpitome  of  QsAe^iAbuiUng  oumers. 

0.  K.  &  N.  B.  B.  CO.  y.  HAZSLS. 
(26  Neb.  864.) 

Adjacent  owner— DaxnafireB  to  by  construotionof  a  rail- 
road. Under  the  oonstitntion  which  provides,  that  the  "property  of  no 
person  shall  be  taken  or  damaged  for  public  use,  without  just  compensa- 
tion therefor,"  an  adjacent  owner  may  recover  consequential  damages  oo- 
-casioned  by  the  construction  and  operation  of  a  railroad. 

Scune — ^EiVldenoe.  In  an  action  by  such  owner  for  such  damages  it 
is  not  error  to  refuse  to  admit  in  evidence  a  receipt  executed  by  him  to 
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the  company,  for  damages  to  other  lands  belonging  to  him.  It  is  proper 
to  take  into  consideration  all  elements  of  damage  caused  by  the  constmc- 
tion  and  operation  of  the  railroad,  \7hich  tend  to  diminish  the  value  of 
the  property. 

Reese,  Ch.  J. 

Sec.  17«  Facts  stated.  This  action  was  instituted  in 
the  district  court  of  Pawnee  county,  by  defendant  in  error,  and 
against  plaintiff  in  error,  to  recover  damages  alleged  to  have  been 
sustained  by  defendant  in  error  to  the  north  half  of  block  thirty- 
five,  in  that  part  of  Pawnee  City  known  as  North  Pavraee  City, 
by  the  construction  of  plaintiff's  railroad  along  the  north  side  of 
Third  street,  which  is  abutting  on  and  north  of  defendant's' 
property. 

The  trial  resulted  in  a  verdict  and  judgment  in  favor  of  de- 
fendant in  error.  Plaintiff  in  error  seeks  review  by  proceedings 
in  error. 

It  appears  from  the  evidence  that  the  railroad  was  constructed 
on  and  along  the  south  half  of  blocks  twelve,  twenty-nine,  thirty, 
and  thirty-one,  the  right  of  way  over  which  had  been  purchased 
by  plaintiff  in  error.  The  south  half  of  block  thirty  lies  imme- 
diately north  of  and  across  Third  street  from  the  property  of  de- 
fendant in  error.  On  this  half  block  is  located  plaintiff's  depot. 
Practically  the  whole  of  the  half  blocks  referred  to  are  occupied 
by  main  and  sidetracks  of  plaintiff's  road.  The  tracks  are  laid 
upon  a  fill  which  varies  in  height  from  the  natural  surface  of  the 
ground,  to  about  nine  feet  between  the  east  side  of  block  thirty 
and  the  west  side  of  blo<:;k  twelve.  The  line  of  road  and  tracks 
cross  Sheridan  street,  which  is  immediately  to  the  west  of  plain- 
tiff's property,  which  is  on  the  south  side  of  Third  street,  and  be- 
tween blocks  twenty-nine  and  thirty,  which  are  on  the  north  side 
of  said  Third  street,  and  across  Sherman  street,  which  is  imme- 
diately east  of  plaintiff's  property,  and  between  blocks  thirty  and 
thirty -one.  The  distance  from  the  north  line  of  Third  street  to 
the  road-bed  where  plaintiff's  road  crosses  Sheridan  and  Sherman 
streets  is  very  slight — not  more  than  a  few  feet.  Immediately  to 
the  west  of  plaintiff's  property,  but  on  the  north  side  of  Third 
street,  the  fill  extends  into  Third  street.  At  the  crossing  of  Third 
and  Lincoln  streets,  which  is  three  blocks  east  from  defendant's 
property,  plaintiff's  road  turns  to  the  south,  and  crosses  Third 
street  upon  a  fill.     At  the  crossing  of  Grant  street,  which  is  one 
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block  east  frcmi  defendant's  property,  there  is  a  cut  of  perhaps 
about  fifteen  feet  in  depth,  over  irhich  is  constructed  a  bridge 
along  Grant  street  which  extends  into  Third  street,  the  approaches 
to  which  are  graded  to  a  height  of  perhaps  nine  or  ten  feet,  and 
which  extend  across  Third  street,  thus  substantially  closing  that 
street  one  block  east  from  plaintiff's  property.  Sherman  street, 
adjoining  defendant's  property  to  the  east,  and  Sheridan  street 
upon  the  west,  are  practically  closed  by  the  grade  and  tracks  crosb- 
ing  them  immediately  upon  the  north  side  of  Third  street.  Dc> 
fendant's  outlet  from  his  property  is  substantially  limited  to  the 
south  by  way  of  Sherman  and  Sheridan  streets,  upon  his  east  and 
west  to  the  west  by  way  of  Third  street,  which,  as  we  have  seen, 
is  partly  occupied  by  plaintiff's  road-bed.  By  this  it  will  be  seen 
that  no  part  of  Third  street  immediately  north  of  defendant's 
property  is  occupied  by  plaintiff's  road;  that  the  line  of  road  is 
cgnstructed  along  the  south  half  of  the  blocks  named,  upon  the 
plaintiff's  own  property,  obtained,  "by  it  by  purchase  and  not  by 
condemnation,  except  as  to  the  crossing  of  Rose  street  between 
blocks  ten  and  eleven,  Walnut  street  between  eleven  and  twelve, 
Chestnut  street  between  twelve  and  twenty-nine,  Sheridan  street 
between  twenty-nine  and  thirty,  Sherman  street  between  thirty  and 
thirty-one.  Grant  street  between  thirty-one  and  thirty-two,  and 
Seminary  street  between  thirty-two  and  block  four  of  Hoilings- 
bead's  addition. 

Sec.  17a.  Ac^acent  owner— Damages  to  by  con- 
struction of  railroad.  Under  these  conditions  it  is  insisted 
by  plaintiff  in  error,  that  defendant  in  error  cannot  recover  dam- 
ages, the  contention  being  that  '<The  defendant  railroad  company 
is  not  liable  for  any  injury  to  the  premises  in  question,  produced 
by  the  lawful  and  proper  construction  and  operation  of  its  railroad 
on  its  own  land  on  the  north  side  of  Third  street. " 

Upon  this  point  counsel  for  plaintiff  in  error  have  presented 
a  very  able  and  elaborate  brief,  which  was  supplemented  by  a 
logical  argument,  in  which  substantially,  if  not  quite,  all  of  the 
authorities,  both  in  England  and  this  country,  were  carefully  con- 
sidered. We  have  examined  the  authorities  cited,  and  trust  we 
will  be  excused  from  reviewing  them,  as,  in  our  opinion,  the 
whole  question  presented  has  been  virtually  disposed  of  by  our 
own  decisions  under  the  provision  of  our  Constitution,  whic>  is, 
that  <  <The  property  of  no  person  shall  be  taken  or  damaged  for 
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public  use,  without  just  compensation  therefor.  **  This  provision 
of  the  Constitution  has  been  considered  with  more  or  less  care  in 
Gottschalk  V,  R.  R,  Co,,  14:  Neb.  550  (16  N.  W.  Eep.  475); 
Railroad  Company  v,  Reinhackle^  15  Neb.  279  (48  Am.  Rep.  342;- 
18  N.  W.  Rep.  69);  Railroad  v.  Rogers,  16  Neb.  117  (19  N.  W. 
Rep.  603);  Railroad  v.  Fellers,!^  Neb.  169  (20  N.  W.  Rep.  217); 
City  of  Omaha  v,  Kramer,  25  Neb.  489  (41  N.  W.  Rep.  295),  and 
other  cases  which  we  need  not  cite. 

Much  stress  is  placed  upon  the  fact  that  plaintiff  purchased 
the  parts  of  blocks  along  the  north  side  of  Third  street  over  which 
its  line  of  road  runs  instead  of  obtaining  the  same  by  the  exercise  of 
the  right  of  eminent  domain.  We  cannot  conceive  that  this  can 
make  any  difference.  It  could  not  purchase  the  streets  across 
which  its  line  runs,  and  its  occupancy  thereof  cannot  be  so  based. 
The  exercise  of  the  right  of  eminent  domain  is  limited  to  cases 
where  a  purchase  cannot  be  m^de,  or  where  the  owner  of  the  real 
estate  refuses  to  grant  the  right  of  way  through  or  over  his  prem- 
ises. Section  97,  chapter  16,  Compiled  Statutes ; /?ai7roac£  Co,  v. 
Gerrard,  17  Neb.  587  (24  N.  W.  Rep.  279). 

The  right  to  occupy  public  streets  is  based  upon  a  similar 
provision  of  the  statutes.  (Section  83,  chapter  16,  Compiled 
Statutes). 

Railroad  corporations  have  the  right,  therefore,  to  take  and 
use  real  estate  for  right-of-way  purposes  with  or  without  the  con- 
sent of  the  ovraer  thereof.  They  also  have  the  right  to  occupy 
roads,  streets,  alleys,  or  public  grounds  of  any  kind,  by  the  con- 
sent of  the  municipal  or  other  corporation,  or  public  officers  or 
authorities,  or  in  failing  to  obtain  such  consent,  by  the  right  of 
eminent  domain.  Under  this  right  and  under  the  restrictions 
contained  in  section  8  of  article  11  of  the  Constitution,  plaintiff 
in  error  by  lawful  authority  not  only  occupies  the  portions  of  the 
blocks  referred  to,  but  its  crossing  of  Third,  Lincoln,  Seminary, 
Grant,  Sherman,  Sheridan,  Chestnut,  Walnut,  and  Rose  streets. 

It  seems  to  be  the  contention  of  plaintiff  in  error  that  by  the 
occupation  of  the  lots  and  parts  of  blocks  he  has  purchased,  it  is 
placed  upon  the  same  footing  as  a  private  owner  of  propert}',  and 
therefore  has  the  right  to  make  use  of  its  own  property  as  it  may 
see  fit,  so  long  as  it  does  not  create  thereon  a  public  nuisance,  and, 
therefore,  if  an  injury  was  suffered,  it  is  damnum  absque  injuria. 
To  this  we  cannot  agree.     We  cannot  consent  to  base  defendant's 
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right  to  recover  upon  the  simple  methods  adopted  by  plaintiff  in 
procuring  its  right  of  way.  Had  it  been  anything  else  than  a 
railroad  company,  the  owner  of  any  single  lot  along  its  track 
could  have  declined  to  sell  his  lot  and  thereby  prevented  its  con- 
struction, but  owing  to  the  fact  that  plaintiff  was  a  railroad  cor- 
poration, this  right  on  the  part  of  the  lot  owner  did  not  exist. 
Can  it  be  said,  then,  that  because  the  lot  owners  consented  to  sell 
their  lots,  plaintiff  could  purchase  and  thus  defeat  the  right  of  ad. 
joining  property  owners  to  maintain  their  action  for  damages? 
Such,  to  our  minds,  would  be  a  novel  conclusion. 

So  far  as  this  inquiry  is  concerned,  it  must  be  conceded  that 
the  property  of  plaintiff  has  been  damaged  by  the  occupation  for 
public  use  of  the  streets  and  adjacent  lots.  That  is,  its  value,  to 
a  greater  or  less  extent,  has  been  destroyed.  This  loss  must  fall 
upon  the  owner  unless  by  the  clause  of  the  Constitution  referred 
to,  he  is  given  an  action  against  the  corporation  causing  it,  for 
hi»  damage. 

In  Gottschalk  v.  Railroad  Co,^  supra^  it  was  decided  that 
where  a  lot  abuts  upon  an  alley  upon  which  a  railroad  is  built,  if 
the  owner  of  the  lot  sustains  damages  in  excess  of  that  shared  by 
the  public  generally,  he  may  recover  if  he  is  deprived  of  a  public 
right  which  he  enjoyed  in  connection  with  his  property.  In  the 
opinion  it  is  said:  <<It  is  not  necessary,  to  entitle  a  party  to  re- 
cover,  that  there  should  be  a  direct  physical  injury  to  his  prop, 
erty,  if  he  has  sustained  damages  in  respect  to  the  property  itself 
whereby  its  value  has  been  permanently  impaired  or  diminished. 
This  is  but  justice." 

To  that  extent  we  must  consider  the  law  of  this  state  set. 
tied.  In  B.  db  M.  Railroad  Company  v.  Reinhackle^  15  Neb.  279 
(18  N.  W.  Rep.  69),  it  was  held  that  the  authorities  of  a  city 
could  not  authorize  a  railroad  company  to  permanently  appropriate 
and  obstruct  a  portion  of  the  street  without  compensating  all  the 
property  owners  abutting  thereon,  if  especially  injured  thereby. 
In  that  case  it  is  said  that  although  the  fee  of  streets  is  in  the 
public,  yet  it  is  held  in  trust  for  public  use.  **The  municipal 
corporation  cannot  sell  or  permanently  obstruct  the  streets  without 
compensation  to  the  ovraers  of  property  especially  injured  thereby. 
The  trust,  like  any  other,  must  be  exercised  in  good  faith.  It 
was  created  to  give  permanency  to  streets  and^  apply  them 
wholly  to  the  use  of  the  public.     But  in  addition  to  the  public 
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benefit,  every  lot  owner  whose  lots  abut  on  a  street  has  a  special 
interest  therein,  distinct  from  the  public  at  large.  Unless  the 
ovmer  can  have  free  and  unobstructed  access  to  his  property,  it 
will  be  of  little  value. "  See  also  City  of  Omaha  v,  Kramer t  2b 
Neb.  489  (41  N.  W.  Rep.  295). 

In  Railroad  Company  v.  Fellers,  ante,  it  was  held  that  where 
real  estate  was  damaged  by  the  construction  of  the  railroad,  but 
no  part  thereof  was  appropriated  to  the  use  of  such  road,  an  action 
might  be  maintained  against  the  railroad  company  for  such  dam- 
ages. In  that  case,  while  no  part  of  Fellers'  property  was  taken, 
yet  it  was  surrounded  or  inclosed  within  what  is  commonly  termed 
a  **Y",  being  depreciated  in  value  by  the  construction  of  the  road 
across  and  over  adjacent  property  and  streets. 

It  has  been  uniformly  held  by  this  court  that  the  provisions 
of  the  Constitution  giving  compensation  to  the  owners  of  prop- 
erty damaged  for  public  use,  shall  be  given  a  reasonable  and 
practical  construction;  and  that  where  property  is  rendered  of  less 
value  by  the  construction  of  a  public  improvement  of  the  kind 
mentioned,  the  owner  shall  have  *  *]ust  compensation  therefor. " 
The  amount  or  extent  of  damage  is  a  question  of  fact  for  the 
jury. 

Sec.  18.  Same — Evidence.  In  the  amended  answer  of 
plaintiff  in  error,  it  is  averred  that  <<0n  the  9th  day  of  Septem- 
ber,  1886,  the  Chicago,  Kansas  &  Nebraska  Railroad  Company 
paid  to  the  plaintiff  the  sum  of  $100,  and  the  plaintiff  accepted 
the  same  in  full  payment  of  all  damages  sustained  by  him  by 
reason  of  the  lawful  construction  of  the  said  railroad  through  the 
county  of  Pawnee,  in  the  state  of  Nebraska,  and  thereupon,  by  an 
instrument  in  writing  signed  by  him,  released  the  Chicago,  Kan- 
sas &  Nebraska  Railroad  Company  from  any  claim  or  demand  of 
plaintiff  on  account  of  such  damages,  which  are  the  same  alleged 
damages  described  and  sued  for  in  plaintiff's  amended  petition.  *' 

On  the  trial,  plaintiff  in  error  introduced  and  caused  to  be 
read  to  the  jury  a  voucher  and  receipt  signed  by  defendant  in 
error,  which  is  as  follows; 
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Book. 


vso 

\ 


Charge  to 


ConstTaotion 

ao*t. 
Ri^ht  of  way. 

Certified: 1 

Examined  and 

correct: 
H.  F.  MoBBis, 
Auditor, 
ApproTed: 
li.  A.  LoW) 
PrendenL 


0.  K.  *  N.  E.  B.  00.  T.  HAZELS.  i  18 

"Defendant's  Exhibit  «A.' 

CmCAQO,  KANSAS  A  NEBRASELA  RAILROAD  CO. 

Station. 

To  Datxd  a  GaoBOB  Habbls.  Dr. 

1886    1. 
Septi  1. 

1.  For  a  strip  of  land feet  wide,  of 

which  the  entire  line  of  the  rente  and  line  of 
the  Chicago,Ean8a8  A  Nebraska  Railroad  Com- 
pany, as  the  same  is  now  snrreyed,  staked, 

and  located,  is  the  center,  being feet 

each  side  of  the  center  line  of  said  rente,  over, 
across,  and  throngh,  the  following-described 
tract  of  land,  as  said  rente  and  line  of  said 
railroad  passes  throngh  the  same,  to- wit: 

AU  of  lot  11  in  block  10  in  HazePs  Add.  to 
Pawnee  City,  Neb.,  Pawnee  Co.,  Neb., (100  00 

And  including  all  damages  sustained  or  to  be  sustained  by 
me  by  reason  of  the  construction  and  operation  of  the 
railroad  of  said  company  in  a  lawful  manner,  through 
said  county  of  Pawnee. 


Dated  Sept.  9tlL 

Receiyed  of  the  Chicago,  Kansas  A  Nebraska  Railroad 
Company  the  sum  of  One  Hundred  Dollars,  ($100.00,)  in 
full  for  the  aboye  account. 

[Signed]  DAyxD  A  Qbobob  Kuebz^b." 

This  paper  was  introduced  during  the  examination  of  Mr. 
Ewing,  who  was  the  right  of  way  agent,  and  who  procured  its  ex- 
ecution. 

Defendant  in  error  in  rebuttal  was  called  upon  the  stand  and 
testified  in  substance  that  he  gave  a  number  of  such  vouchers, 
some  of  which  were  for  lots  sold  the  railroad  company  construct- 
ing the  road,  others  being  for  lots  sold  to  said  company  by  own- 
ers thereof  who  had  previously  purchased  from  him,  but  to  whom 
no  deeds  had  been  made;  the  railroad  company  preferring  the  ex- 
ecution of  conveyances  directly  from  him  instead  of  to  the  pur- 
chasers, and  from  them  to  the  railroad  company,  thus  avoiding 
the  expense  and  trouble  of  one  conveyance  in  each  purchase.  It 
was  further  said  by  the  witness  that  he  did  not  observe  the  lan- 
guage of  the  voucher  as  including  damages  sustained  by  the  con. 
struction  of  the  road  through  the  county  of  Pawnee.      After  the 


3  18  ABUTTiNQ  owiAbbs.  58 

rebuttal  evidence  of  defendant  in  error  had  closed,  plaintiff  in 
error  again  called  Mr.  Ewing,  and  offered  to  prove  by  him  that 
<<Mr.  Hazels  signed  the  instrument  fully  advised  of  what  was  in 
it,  and  that  the  money  paid  for  the  lots — the  amount — ^was  fixed 
in  view  of  abutting  damages/' 

Upon  objection  being  made,  this  evidence  was  excluded,  of 
which  plaintiff  in  error  now  complains. 

This  cannot  be  made  ground  for  reversing  the  judgment  for 
two  reasons:  First,  the  witness  Ewing  had  been  upon  the  stand 
and  examined  as  to  the  execution  of  the  instrument  referred  to 
prior  to  the  examination  of  defendant's  witnesses  in  rebuttal.  By 
the  examination  of  his  witnesses,  the  testimony  in  the  case  would 
ordinarily  be  considered  closed.  The  further  introduction  of  evi- 
dence would  be  within  the  discretion  of  the  trial  court,  and  a 
judgment  would  not  be  reversed  except  for  an  abuse  of  such  dis- 
cretion. (Section  283  Civil  Code.)  Second,  it  is  shown  upon  the 
examination  of  the  same  witness,  Ewing,  during  the  trial,  that  no 
claim  for  damages  to  block  thirty-five  had  been  made  at  the  time 
of  the  execution  of  the  voucher  and  receipt;  that  the  same  was  not 
considered,  and  therefore  could  not  have  entered  into  considera- 
tion  at  the  time  of  the  execution  of  the  paper  referred  to.  There 
was  no  error,  therefore,  in  excluding  the  offered  evidence. 

Defendant  in  error  offered  in  evidence  an  ordinance  of  the 
city  of  Pawnee  City,  conferring  upon  the  Chicago,  Kansas  &  Ne- 
braska Railroad  Company  the  right  of  way  through  and  upon 
Second,  Third,  Fourth,  Butler,  Emery,  Pawnee,  Lincoln,  Semi- 
nary, Grant,  Sherman,  Sheridan,  Chestnut,  Walnut,  and  Rose 
streets. 

Plaintiff  in  error  then  requested  the  court  to  give  to  the  jury 
the  following  instruction,  which  was  refused:  **The  court  in- 
structs the  jury  that  in  assessing  the  damages  in  this  case,  they 
will  not  take  into  consideration  any  right  acquired  from  the  city 
of  Pawnee,  but  only  such  acts  as  had  been  done  by  defendant,  or 
its  grantor,  before  the  beginning  of  this  suit. " 

By  this  instruction  it  was  sought  to  take  from  the  consider, 
ation  of  the  jury  the  right  conferred  upon  the  railroad  company 
to  occupy  Third  street,  as  the  road  had  been  constructed  north  of 
the  line.  This  instruction  was  rightly  refused,  for  the  reason 
that  it  was  shown  by  the  evidence  upon  the  trial  that  the  con- 
struction  of  the  road-bed  and  fill  upon  which  the  track  was  laid. 
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extended  into  and  partially  across  Third  Street  In  order  to  en- 
able  defendant  in  error  to  maintain  his  action,  it  was,  perhaps, 
thought  to  be  necessary  that  it  be  shown  that  the  erection  of  the 
embankment  in  Third  street  was  lawful;  and  for  this  purpose,  it 
for  no  other,  the  jury  had  the  right  to  consider  that  fact 

It  seems  from  the  evidence  and  record  that  the  right-of-way 
was  obtained  by  the  Chicago,  Kansas  &  Nebraska  Railroad  Com- 
pany, but  that  at  some  time  after  its  oi^anization,  and  perhaps  the 
oonstmction  of  the  road,  the  railroad  corporation  was  succeeded 
by  plaintiff  in  error,  the  Chicago,  Kansas  &  Nebraska  Railroad 
Company.  This  fact  is  not  referred  to  in  the  petition.  The 
answer  admitted  that  plaintiff  in  error  was  a  corporation,  and  al< 
leged  that  the  Chicago,  Kansas  &  Nebraska  Railroad  Company 
constructed  the  road ;  but  there  is  no  allegation  in  any  of  the 
pleadings  that  plaintiff  in  error  is  the  successor  of  the  Chicago, 
Kansas  &  Nebraska  Railroad  Company.  The  cause  appears  to 
have  been  tried  throughout  upon  the  theory  either  that  the 
road  was  constructed  by  the  plaintiff  in  error,  or  that  plaintiff  in 
error  and  the  Chicago,  Kansas  &  Nebraska  Railroad  Company 
were  in  fact  the  same  corporation ;  and  the  contention  of  plaintiff 
in  error  that  the  petition  was  defective  in  its  averments,  the 
question  not  having  been  raised  before  or  during  the  trial,  can- 
not now  be  considered  for  the  first  time.  But  in  any  event, 
plaintiff  in  error,  if  the  successor  of  the  Chicago,  Kansas  &  Ne- 
braska Railroad  Company,  would  be  liable  under  the  provisions 
of  article  4,  chapter  72,  of  the  Compiled  Statutes,  as  construed 
in  a  St.  F,  M.  dc  0.  R,  R.  Co,  v.  Lundstrom,  16  Neb.  254  (20 
N.  W.  Rep.  198). 

It  is  averred  in  the  petition  that  by  the  construction  and 
operation  of  plaintiff's  road,  smoke,  soot,  and  dust,  from  the  en- 
glues,  the  ringing  of  bells,  sounding  of  whistles,  noise  of  passing 
and  repassing  trains  at  all  hours  of  the  day  and  night,  together 
with  danger  to  plaintiff ^s  buildings  from  sparks  from  the  passing 
engines,  render  the  property  unfit  for  residence  or  business  pur- 
poses.    And  that  they  were  thereby  damaged,  etc. 

Upon  the  argument  it  was  contended  that  these  are  not  ele- 
ments of  damage  under  the  provisions  of  the  Constitution.  In 
Blakely  v.  CI  K  dh  K  R,  R.  Co.,  25  Neb.  207  (40  N.  W.  Rep, 
956),  this  question  was  presented,  and  it  was  there  held  that 
while  all  these  elements  were  competent  to  be  considered  by  wit- 
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nesses  in  arriving  at  the  depreciation  of  the  value  of  the  property, 
yet  they  were  not  necessarily  elements  of  damage  upon  which  an 
estimate  might  be  separately  based  by  a  ]ury.  No  one  will  con- 
tend but  that  property  so  situated  would  be  less  valuable  and 
less  desirable  than  if  otherwise  located,  and  in  arriving  at  the 
correct  measure  of  damages,  according  to  the  method  of  proof  as 
stated  in  that  case,  they  were  all  proper  to  be  considered.  See 
also  Columbus,  etc.,  Ry,  Co.  v.  Gardner,  45  Ohio  St.  309  (13  N. 
E.  Rep.  69).  The  real  question  involved  is  as  to  the  deprecia- 
tion of  the  market  value  of  the  property,  and  it  is  competent  to 
prove  any  fact  by  which  such  depreciation  may  be  established. 

We  find  no  error,  and  the  judgment  of  the  district  court  is 
afiSrmed. 

Judgment  aflSrmed. 

The  other  Judges  concur. 

Note.  A  railroad  company  is  liable  for  damages  restdting  from  its 
altering  the  grade  of  a  street,  Sheehy  v.  Kansas  City  Cable  Ry.  Co.,  91  Mo. 
574  (7  S.  W.  Rep.  679;  4  Am.  St.  Rep.  d.^)\Shealy  v,  Chieago,  Madison  dt/^. 
R.  i?,,  77  Wis.  668  (46  N.  W.  Rep.  887).  Compare  Trustees  of  the  First 
Con^,  CK  db  8oe,  of  Oskosh  v.  Milwaukee  and  Lake  Winnebago  R,IL,  77 
Wis.  158  (45  N.  W.  Rep.  1086).  The  Supreme  Gonrt  of  Pennsylyania 
upon  facts  very  similar  to  those  of  the  principal  case,  reach  jnst  the  op- 
posite conclusion.  Pennsylvania  R.  R,  Co,  v,  Lippinoottj  116  Pa.  St.  472 
(9  AtL  Rep.  871;  2  Am.  St.  Rep.  618). 


ACKNOWLEDGMENTS. 


Slater  v.  Schack. 

(41  Minn.  269.) 


Aoknowledgments  of  deeds— Xjefiral  holiday.  A  deed  may  be 
acknowledged  on  the  22nd  day  of  Feboary,  although  a  statute  prohibits 
''public  business  and  the  seryice  of  ciyil  process  upon  that  day.*' 

Sec.    19.     Acknowledgment     of    deeds— Legal 

holidays.     Action  in  the  district  court  for  Hennepin  county,  to 
determine  the  adverse  claim  of  defendant  to  a  vacant  lot  in  Min- 
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neapoliB.  Plaintiff  claimed  title  under  a  deed  executed  and  de- 
livered to  him  Sebmarj  21,  1889,  and  recorded  Febmarj  26, 
1889.  Defendant  claimed  a  lien  upon  the  premises  under  a  mort- 
gage for  $150,  executed,  acknowledged,  and  delivered  to  him  on 
the  22nd  day  of  February,  1889,  by  plaintiff's  grantor,  and  recorded 
on  February  23,  1889,  defendant  at  the  time  of  taking  his  mort- 
gage having  no  notice  of  plaintiff's  deed.  Plaintiff  appeals  from 
an  order  by  Hooker  J.,  overruling  his  demurrer  to  the  answer. 

By.  the  Court,  Should  we  give  to  Gen.  St.  1878,  c.  124.  sec. 
1,  the  construction  demanded  by  the  appellant  here,  it  would  ren< 
der  the  anniversary  mentioned  a  day  upon  which  no  business  ol 
any  character  could  lawfully  be  transacted,  except  that  which 
might  be  public,  and  then  in  case  of  necessity  only.  By  express- 
ly prohibiting  public  business  and  the  service  of  civil  process  upon 
that  day  it  is  evident  that  the  legislators,  when  declaring  the  22d 
of  February  a  holiday,  did  not  intend  to  make  it  dies  non 
juridicus.  It  may  be  true  that  a.  notary  is  a  public  officer, 
but  in  taking  an  acknowledgment  of  the  execution  of  a  deed  he 
is  simply  engaged  in  private  business.  Order  affirmed. 

KoTX.  In  WiBconsin  the  22nd  day  of  February  is  a  legal  holiday;  and 
under  the  statute  of  that  state  providing  that  no  coort  shall  be  opened  o> 
transact  any  business  on  '*any  legal  holiday,  unless  it  be  for  the  purpose 
of  InstTUoting  or  discharging  a  jury,  or  of  reoeiring  a  yerdiot,  and  render* 
ing  a  judgment  thereon,"  it  was  held  that  depositions  taken  in  anothez 
state  on  the  22nd  of  February  were  not  for  that  reason  inadmissible  in 
evidence,  Qreen  v.  WaUotr^  73  Wis.  548  (41  N.W.  Rep.  534);  and  the  approval 
of  the  bond  of  an  assignee  for  the  benefit  of  creditors  by  a  court  oommis* 
sioner  on  a  legal  holiday  is  valid,  Spalding  dt  Bros,  v.  Bemhard,  76  Wis. 
368  (44  N.  W.  Rep.  643).  A  trial  is  not  invalid  because  held  on  February 
22nd,  although  the  statute  makes  that  day  a  legal  holiday,  JPfister  v.  State, 
84  Ala.  432  (4.  So.  Rep.  395).  A  defendant  by  answering,  may  waive  his 
right  to  object  to  the  suit  being  commenced  on  a  legal  holiday,  contrary 
to  the  provisions  of  the  statute,  Ullman  v.  Verne,  68  Tex.  414  (4  8.  W.  Rep. 
548).  A  deed  acknowledged  on  Sxmday  is  not,  for  that  reason,  void.  Lu- 
cas V.  LarHn,  1  Pick.  (Tenn.)  355  (8  8.  W.  Rep.  647). 


ADVERSE  POSSESSION. 

TOUBTELOTTE  V.  PEAKCB. 
(27  Neb.  67.) 

Adverse  possession— As  to  what  constitutes  it.  The  build- 
ing of  fences,  making  of  other  improyements,  raising  of  crops  and  pay- 
ment of  taxes  are  such  acts  of  dominion  as  may  constitute  adverse  pos- 
session. 

Title  passed  by  adverse  possession.  By  adverse  possession, 
for  the  statutory  period,  the  occupant  acquires  such  a  title  as  he  may  have 
quieted,  in  a  court  of  equity,  against  all  other  claimants. 

Maxwell,  J. 

Sec  20.  Facts  stated.  This  action  was  brought  in  tlie 
district  court  of  Otoe  county  to  quiet  the  plaintiflf's  title  to  cer- 
tain real  estate  and  on  the  trial  a  decree  was  entered  in  his  favor. 
The  plaintiff  alleges  in  his  petition: 

<<1.  That  he  is  the  owner  in  fee  simple  and  in  the  posses- 
sion of  the  following  described  lots  or  parcels  of  land,  situate 
in  the  county  of  Otoe,  in  said  state  of  Nebraska,  known  as  lots 
numbers  one  and  two  in  block  number  thirty-one,  in  Greggsport, 
an  addition  to  Nebraska  City,  according  to  the  recorded  plat  of 
said  addition;  that  he  has  been  thus  in  the  undisturbed,  peace- 
able, and  adverse  possession  thereof,  and  of  the  whole  thereof, 
for  the  period  of  seventeen  years  last  past,  and  especially  adverse 
to  the  claims  of  the  said  defendants  above  named,  and  of  each  of 
them. 

<<2.  That  the  said  defendant,  Milton  Fomia,  claims  to  have 
some  title  to  said  described  premises  by  virtue  of  a  certain  deed 
or  deeds  from  one  Thomas  B.  Stevenson  to  him,  but  that  neither 
the  said  Stevenson,  nor  any  of  his  grantors,  nor  the  said  defend- 
ant Fornia,  ever  had  possession  of  the  said  premises,  or  any  part 
thereof;  that  the  said  defendant,  A.  H.  Pearce,  also  claims  some 
title  thereto,  by  virtue  of  certain  deeds  to  him  executed  from 
other  parties,  but  that  neither  he  nor  his  grantors  ever  had  the 
possession  thereof;  that  the  said  defendant  Jacob  Sichl,  has,  or 
claims  some  title  or  interest  therein,  by  virtue  of  certain  deeds 
from  one  Sarah  E.  Schoenheit  to  Richard  A.  White,  and  from  the 
said  White  to  the  said  defendant  Jacob  Sichl,   but  that  no  pos- 
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session  has  ever  been  had  thereunder  by  the  said  Siehl,  or  either 
of  his  grantors;  that  said  deeds  are  recorded  in  the  office  of  the 
clerk  of  said  county  of  Otoe,  and  that  the  same  constitute  clouds 
upon  the  title  of  this  said  plaintiff  in  and  to  the  said  premises 
and  injure  the  market  value  thereof;  that  neither  of  the  said  de- 
fendants will  institute  an  action  to .  determine  the  legal  title  to 
the  said  premises,  and  that  this  plaintiff  is  without  remedy  in  the 
premises;  that  the  plaintiff  has  made  lasting  and  valuable  im« 
provements  thereon. 

< 'Wherefore  this  said  plaintiff  prays  for  a  decree  of  this  hon- 
orable court  in  his  favor,  and  against  the  said  defendants,  quiet- 
ing his  title  in  and  to  said  described  lots,  against  the  claims  and 
demands  of  the  said  defendants  and  each  of  them ;  that  the  cloud 
caused  by  the  record  of  the  several  deeds  to  the  several  defend- 
ants, in  the  office  of  the  clerk  of  said  county,  may  be  removed, 
and  the  same  and  each  of  them  decreed  to  be  no  cloud  upon  the 
title  of  the  said  plaintiff  in  and  to  said  premises;  that  the  said 
defendants  and  each  of  them  may  be  decreed  to  have  no  title  in  or 
to  said  described  lots,  or  to  either  of  them,  but  that  the  title 
thereto  may  be  decreed  to  be  in  this  plaintiff,  discharged  of  all 
claim  in  law  or  in  equity  of  the  claims  or  demands  of  the  said 
defendants  or  of  either  of  them;  that  the  said  defendants  and 
each  of  them  may  be  perpetually  enjoined  and  forbidden  from 
beginning  or  prosecuting  any  suit  at  law  or  in  equity  against  this 
plaintiff  or  his  grantees  to  recover  the  possession  thereof,  or  any 
part  thereof,  and  may  be  perpetually  forbidden  and  enjoined 
from  setting  up  any  claims  or  claiming  any  interest  or  estate 
therein  adverse  to  the  title  of  this  said  plaintiff,  or  from  disturb- 
ing him  and  his  said  grantees  in  the  quiet  and  peaceable  enjoy- 
ment of  the  said  premises,  or  any  part  thereof,  and  for  such 
other  or  further  order  or  relief  in  the  premises  as  equity  and  good 
conscience  may  require,  the  circumstances  of  this  case  con- 
sidered, and  for  costs  of  suit. 

^'Plaintiff  asks  the  following  deeds  declared  void,  as  herein- 
before stated:  From  Thomas  B.  Stevenson  to  Milton  Fomia, 
•dated  April  13,  1870,  recorded  in  book  <T'  of  deeds  at  page  408; 
from  John  E.  Shepherd  to  the  defendant  Pearce,  June  25,  1874, 
and  recorded  in  book  <Z'  of  deeds  at  page  228;  from  Sarah  B. 
Schoenheit  to  R.  A.  White  et  al.,  dated  October  24,  1887.*' 

The  defendant  Sichl  answered  the  petition  in  substance,   de- 
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nying  the  allegations  thereof,  and  alleging  that  he  has  the  legal 
title  to  said  lots,  and  that  the  plaintiff's  claim  is  a  clond  on  the 
same,  and  praying  for  affirmative  relief.  On  the  trial  of  the  cause 
a  decree  was  rendered  against  Sichl  as  follows: 

Sec,  21.    Judgment  of  the  court  below.     **Now  on 

this  day  this  cause  came  on  to  be  heard  upon  the  pleadings  and 
proof  adduced  by  the  several  parties  upon  the  issues  joined  be- 
tween the  said  plaintiff  and  the  said  defendant,  Jacob  Sichl ;  and 
the  court,  having  duly  considered  the  same  and  listened  to  the 
arguments  of  counsel,  and  being  well  advised  in  the  premises, 
doth  find  the  issues  so  as  aforesaid  Joined  between  the  said  plain-* 
tiff  and  the  said  defendant,  Jacob  Sichl,  in  favor  of  the  plaintiff, 
and  against  the  said  defendant. 

<<  And  the  court  finds  that  the  said  plaintiff  has  been  in  the 
undisturbed,  peaceable,  notorious,  open,  and  adverse  possession 
of  the  premises  described  in  the  petition,  to- wit,  lots  numbered 
one  and  two  in  block  numbered  thirty.one,  in  Greggsport,  an  ad- 
dition  to  Nebraska  City,  in  said  county  of  Otoe,  for  more  than  ten 
years  last  past,  before  the  commencement  of  this  action,  claiming 
to  own  the  same  as  against  all  the  world,  and  especially  as^  against 
the  said  defendants  herein,  and  against  the  claims  of  the  said  de- 
fendants,  Jacob  Sichl,  and  that  the  plaintiff  is  entitled  to  a  decree 
quieting  his  said  title  as  prayed  in  his  said  petition  herein. 

*  *It  is  therefore  considered,  adjudged,  and  decreed  by  the 
court  in  said  cause,  that  the  title  and  possession  of  the  said  plain- 
tiff in  and  to  the  said  premises,  to- wit,  lots  numbered  one  and  two 
in  block  numbered  thirty-one,  in  Greggsport,  an  addition  to  Ne- 
braska Git}',  in  said  county  of  Otoe,  be  and  the  same  is  hereby 
forever  settled  and  quieted  in  the  plaintiff  as  against  all  claims  or 
demands  in  law  or  in  equity  by  the  said  defendant,  Jacob  Sichl, 
and  those  to  claim  or  claiming  by,  through,  or  under  him. 

<*That  the  deeds  from  Sarah  E.  Schoenheit  to  R.  A.  White 
et  a?.,  dated  October  24,  1887,  recorded  in  book  of  deeds  No.  23 
of  the  records  of  Otoe  county,  Nebraska,  at  page  188;  the  deed 
from  the  said  R.  A.  White  et  al. ,  to  the  defendant,  Jacob  Sichl, 
dated  November  8,  1887,  and  recorded  in  the  records  of  said 
county  at  page  487  of  book  22  of  deeds,  and  all  other  deeds  in 
said  chain  of  title  be,  and  the  same  are  hereby,  canceled  and  re- 
moved  as  clouds  upon  the  title  of  the  said  plaintiff  in  and  to  said 
described  premises. 
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<<And  it  is  herein  farther  ordered  and  decreed  that  the  said 
defendant,  Jacob  Sichl,  and  those  claiming  Qr  to  claim  by,  through, 
or  under  him,  be,  and  he  and  they  hereby  are,  perpetually  enjoin- 
ed and  forbidden  to  claim  any  right,  title,  interest,  or  estate  in  or 
to  said  premises,  by  virtue  of  said  deeds  or  either  of  them,  hos- 
tile  or  adverse  to  the  possession  and  title  of  the  said  plaintiff 
therein;  and  said  defendant,  Jacob  Sichl,  and  those  claiming  un- 
'  der  him  are  hereby  perpetually  forbidden  and  enjoined  from  com- 
mencing or  bringing  any  suit  at  law  or  in  equity  to  disturb  the 
said  plaintiff  in  his  said  possession  and  title  thereto,  and  from 
setting  up  any  claim  or  interest  or  estate  therein  adverse  to'  the 
title  of  the  plaintiff  therein,  and  from  disturbing  the  plaintiff  in 
the  quiet  and  peaceable  enjoyment  of  said  described  premises. 

''And  it  is  further  considered  and  adjudged  that  the  plaintiff' 
have  and  recover  his  costs  in  this  behalf  expended,   against  the 

defendant,  Jacob  Sichl,  taxed  at  $ ,    and  execution  is 

awarded  therefor." 

Sec.  22.  Adverse  possession— Effect  of  limita- 
tions to  pass  title.  It  will  be  observed  that  the  petition  faiU 
to  allege  and  the  court  to  find  that  the  plaintiff  has  been  in  the 
exclitsive  adverse  possession  of  the  property  in  question  for  any 
period  of  time.  This  defect  will  be  considered  waived  after 
judgment  where  the  testimony  shows,  as  in  this  case,  the  plain- 
tiff has  been  in  the  open,  exclusive,  and  notorious  adverse  pos- 
session of  the  lots  in  question  for  a  period  exceeding  ten  years, 
viz.,  seventeen  years;  that  he  had  partly  enclosed  the  same  and 
cultivated  them  for  more  than  ten  years.'  Leaving  out  of  con 
sideration  the  fencing,  the  cultivation  of  the  lots  as  owner  for  the 
statutory  period  and  payment  of  the  taxes  thereon  are  suflScient 
to  constitute  adverse  possession  and  pass  a  good  title  to  the 
party  in  possession.  The  statute  is  one  of  repose,  and  it  is  safe 
to  assume  that  any  person  who  claims  a  title  or  interest  in  the 
land  in  opposition  to  that  of  the  party  in  possession  will  assert  it 
within  the  time  fixed  by  statute.  The  security  of  titles  and  wel- 
fare of  society  are  best  promoted  by  closing  the  doors  of  the 
courts  against  stale  claims  which  experience  has  ahown  spring 
up  at  great  distances  of  time  when  important  witnesses  are  dead, 
or  material  evidence  is  lost  or  destroyed.  These  stale  claims  in 
many  cases  are  bought  up  for  a  trifle,  or  litigated  as  a  specula- 
tion and  without  any  real  merit  in  them.     The  statute,  therefore. 
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designed  to  protect  the  occupant  in  possession  of  land  as 
owner,  and  make  his  title  complete  after  ten  years  of  such  pos- 
session. 

The  effect  of  the  statute  is  very  clearly  stated  by  Judge  Gantt 
In  Horhach  v.  Miller^  4  Neb.  47,  quoting  from  Graffius  v.  Totten- 
ham, 1  W.  &  S.  (Pa.),  488  (37  Am.  Dec.  472):  <*That  ahe  title 
of  the  original  owner  is  unaffected  and  untrammeled  till  the  last 
moment;  and  when  it  is  vested  in  the  adverse  occupant  by  the 
completion  of  the  statutory  bar,  the  transfer  has  relation  to  noth- 
ing which  preceded  it;  the  moment  of  conception  is  the  instant  of 
birth. '  Therefore  <the  operation  of  the  statute  takes  away  the 
title  of  the  owner  and  transfers  it  in  legal  effect  to  the  adverse  oc- 
cupier ;'  and  <one  who  purchases  the  written  title  of  the  owner,  buys 
a  title  which  by  operation  of  law  was  fairly  vested  in  the  adverse 
occupant.'  {Schall  v.  The  Williams  Valley  Railroad  Co.,  35 
Penn.  St.  204.)*'  And  the  character  of  the  possession  is  stated 
by  the  same  eminent  judge  as  follows :  <  ^It  is,  however,  insisted 
that  this  possession  must  not  merely  be  possession,  but  that  this 
possession  must  be  under  a  claim  of  right  for  the  whole  statutory 
period.  This  is  true;  but  the  question  is,  what  constitutes  such 
a  claim  of  right?  In  answer  to  this,  it  is  only  necessary  to  ob- 
Berve  that  the  rule  seems  to  be  well  settled  that  acts  of  notoriety, 
Buch  as  building  a  fence  around  the  land,  entering  upon  the  land, 
and  making  improvements  thereon,  raising  crops  and  felling  trees 
thereon,  are  presumptive  evidence  and  evincive  of  intention  to 
assert  ownership  over  and  possession  of  the  property ;  and  taxa- 
tion  of  the  land  for  a  series  of  years  to  the  person  claiming  it,  and 
th&  payment  of  taxes  by  him,  are  competent  evidence  tending  to 
bIiow  ownership.  Elliott  v.  Pearl,  10  Pet.  4A2\  Alden  v.  QiU 
more,  13  Maine  178;  Little  v.  Lihey,  2  Greenleaf  (Me.)  242  (11 
Am.  Dec.  68);  Miller  v.  Shaw,  7  Sergt.  and  Rawle  136  ;jParrar  v. 
Fessenden,  39  New  Hamp.  277;  Angell  on  Limitations,  sec.  395. 
8o  is  possession  made  out  by  placing  on  the  premises  buildings 
;and  receiving  the  rents  and  profits  thereof.  Poignard  v.  Smith, 
«  Pick.  177;  Gatling  v.  Lane,  17  Neb.  77  (22  N.  W.  Rep. 
227,  453)." 

in  the  case  last  cited  it  is  said  (page  83):  <<The  effect  of 
the  statute  is  to  quiet  titles  to  real  estate,  by  fixing  a  time  within 
which  the  actual  owner  must  commence  his  action  for  the  re- 
covery of  the  estate.     If  no  action  is  commenced  within  the  stat- 
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iitoiy  period,  the  occapier  obtains  an  absolute  right  of  exclnsire 
possession  of  the  premises,  not  only  against  the  former  owner  but 
all  the  world.  TWm  v.  McPherson,  7  Coldw.  (Tenn.)  15;  Abell 
V.  Harris,  11  G.  &  J.  G«d.)  367;  Cooper  v.  Smithy  9  S.  &  R.  26 
(11  Am.  Dec.  658).  And  this  rule  will  apply  as  to  the  land  act- 
ually occupied — if  the  possession  is  adverse,  whether  the  party 
held  under  color  of  title  or  not.''  In  Stettnische  v.  Lamb,  18 
Neb.  619  (26  N.  W.  Rep.  374)  it  was  held  that  possession  may 
be  tacked  where  one  comes  under  the  other  and  the  possess- 
ory estates  are  connected  and  continuous.  O'Brien  v.  Gasltn^  20 
Neb.  349  (30  N.  W.  Rep.  274). 

In  the  case  at  bar  the  testimony  shows  that  the  plaintiff  has 
a  complete  and  perfect  title  to  the  lots  in  question  by  adverse 
possession,  and  that  the  claims  of  the  defendants  thereto,  what- 
ever they  may  have  been,  ace  barred  by  lapse  of  time.  It  also 
appears  that  the  deeds  to  the  defendants  are  clouds  upon  the 
plaintiff's  title  which  impair  its  value,  and  that  he  is  entitled  to 
have  the  same  canceled  and  set  aside. 

The  decree,  therefore,  is  right  and  is  in  all  things  affirmed. 

Decree  affirmed. 
The  other  Judges  concur. 

ANNOTATIONS. 

Seo.  23.  As  to  what  constitutes  adverse  pos- 
session. In  Texas,  ^'Adverse  possession"  is  defiued  by  the 
statute  to  be  <'an  actual  and  visible  appropriation  of  the  land, 
commenced  and  continued  under  a  claim  of  right  inconsistent 
with  and  hostile  to  the  claim  of  the  owner."  Rev.  Stats.,  art. 
3198.  * 'Possession,  to  be  of  any  value  to  vest  a  right  or  bar  a 
remedy,  must  be  actual,  continued,  visible,  notorious,  distinct, 
and  hostile.  It  must  be  fair  and  open,  as  the  statute  was  not 
made  to  serve  the  purpose  of  ari;iflce  or  trick. "  Bracken  v,  Jones, 
63  Texas  186.  <<And  it  must  be  of  such  a  character  as  to  indi. 
cate  unmistakably  an  assertion  of  a  claim  of  exclusive  ownership 
in  the  occupant.  Sattenohite  v,  Rosser,  61  Texas  170-172; 
Word  V.  Drouthett,  44  Texas  373."  Mhoon  v.  Cain,  11  Texas  316 
(14  S.  W.  Rep.  24). 

<<The  actual  and  peaceable  possession  of  land  does  not  nec- 
essarily make  the  possesion  adverse  to  the  true  owner.  It  de- 
pends upon  the  intention  of,  and  the  character  of  the  claim  as- 
serted by,  the  party  in  possession.    The  possession,  to  be  adverse 
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most  be  inconsistent  with  the  title  of  the  true  owner,  who  is  oat 
of  possession,  and  of  such  a  oliaracter  as  to  operate  as  notice  to 
him  that  the  possession  is  held  under  a  claim  of  right,  or  color 
of  title  sufficient  to  establish  an  ouster  of  the  owner.  It  must 
be  accompanied  with  a  claim,  by  the  party  in  possession,  exclu- 
mve  of  the  right  of  others.  It  must  be  hostile  in  its  inception ; 
mctoal,  peaceable,  open,  notorious,  continuous,  and  uninterrupted 
for  the  period  prescribed  by  the  statute."  McDonald  v.  Fox,  20 
Nev.  364  (22  Pac.  Rep.  234),  and  authorities  there  cited;  Shaw 
V.  Schoonover,  130  111.  448  (22  N.  E.  Rep.  589);  Spotts  v,  Han- 
ley,  85  Cal.  155;  Avent  v,  ArringUm  ^  105  N.  G.  377(10  8.  E. 
Bep.  991). 

<<Any  act  by  a  person  in  possession  which  would  warn 
strangers  that  he  claimed  to  be  the  owner  of  the  property,  would 
be  sufficient  in  law  to  create  adverse  possession."  Stockton  v. 
GeiMsler,  43  Kan.  613  (23  Pac.  Rep.  612).  <at  may  be  under 
various  circumstances,  by  inclosure,  by  cultivation,  by  the  erec- 
tion  of  buildings,  or  by  other  improvements,  or  by  any  visible, 
open  use,  clearly  indicating  an  actual  appropriation  of  the  land 
to  the  permanent  and  exclusive  dominion  and  benefit  of  the  in- 
vader; such  a  use  as  is  calculated  to  inform  the  real  owner  of  the 
fact  of  occupancy,  and  that  it  is  averse  or  hostile  to  his  own 
title."  Costello  v.  Edson,  44  Minn.  135  (46  N.  W.  Rep.  299), 
and  authorities  there  cited.  <  <It  is  not  necessary  in  all  cases 
that  the  possession  should  be  enclosed  by  a  fence  or  that  when  a 
fence  is  required  it  should  be  any  particular  kind  of  a  fence,  or 
that  it  should  be  what  is  known  as  a  <<lawful  fence;"  but  any  kind 
of  a  fence,  when  one  is  required  at  all,  will  answer,  which  shows 
an  intention  to  make  the  possession  exclusive. "  Green  v,  Ang. 
iemtre,  77  Mich.  168  (43  N.  W.  Rep.  772).  '^Occasional  acts  of 
ownership,  however  clearly  they  may  indicate  a  purpose  to  claim 
title  and  exercise  dominion  over  the  land,  do  not  constitute  a 
possession  that  will  mature  title. "  Cox  v.  Ward,  107  N.O.  507; 
Gunter  &  Munson  v,  Meade  dh  Bomar,  78  Tex.  634.  The  possess- 
ion of  the  mortgagor  is  not  averse  to  the  mortgagee,  Benton 
County  V,  Czarlinsky,  101  Mo.  275.  A  tenant  by  curtesy  does 
not  hold  adversely.  Dooley  v.Baynes,  86  Ya.  644,  650(10  8. 
E.  Rep.  974). 

Sec.  24.    As  to  what  constitutes  color  of  title. 

Clolor  of  title  <<may  be  defined  to  be  a  writing,  upon  its  face  pro- 


69  HOFFMAN  v.  WHITS.  i  24 

fesBing  to  pass  tit^e,  but  which  does  not  do  it,  either  from  a  want 
of  title  in  the  person  making  it,  or  from  the  defectire  conveyanoe 
that  is  used — a  title  that  is  imperfect,  but  not  so  obviously  so 
that  it  would  be  apparent  to  one  not  skilled  in  the  law."  Beverly 
V.  Burke,  9  Ga.  440  (54  Am.  Dec.  351).  <<Any  instrument  indi- 
cating an  intention  to  pass  a  title  to  lands,  of  which  a  description 
is  given,  from  one  party  to  another,  gives  color  of  title  to  the 
lands  described."  McCagg  v,  Heacock,  34  111.  476  (85  Am.  Dea 
327).  <<When  we  say  a  person  has  color  of  title,  whatever  may 
be  the  meaning  of  the  phrase,  we  express  the  idea,  at  least,  that 
some  act  has  been  previously  done,  or  some  event  transpired,  by 
which  some  title,  good  or  bad,  to  a  parcel  of  land  of  definite  ex- 
tent has  been  conveyed  to  him."  City  of  St.  Louis  v,  Oormam^ 
29  Mo.  593  (77  Am.  Dec.  586). 

Under  the  California  statute  a  tax  deed  void  on  its  face  was 
held  to  be  color  of  title.  Wihon  v,  Atkinson,  77  Oal.  485  (11  Am. 
St  Rep.  299).  An  unacknowledged  deed  may  constitute  oolor 
of  title.  Mclnemy  v,  Irmn,  90  Ala.  275 ;  so  will  a  deed  in  form 
though  not  sufficient  to  pass  title,  McMillan  v.  Oambill,  106  N. 
G.  359  (11  S.  E.  Bep.  273).  A  deed  which  does  not  contain  a  de- 
scription of  the  land,  but  does  contain  a  description  of  other  land  en- 
closed with  the  land  in  dispute,  is  such  color  of  title  as  will  per- 
mit proof  of  the  possession.  Carpenter  v.  Monks,  81  Mich.  103 
(45  N.  W.  Rep.  477).  While  a  paper  purporting  to  be  a  deed  is 
not  valid  for  the  purposes  of  conveying  title  unless  it  is  under 
seal,  yet  when  one  person  enters  into  possession  under  such  a 
paper  it  is  admissable  in  evidence  for  the  purpose  of  showing  the 
extent  of  his  possession  and  what  he  claimed  by  it.  Avent  o. 
Arrington,  105  N.  C.  392  (10  S.  B.  Rep.  991).  A  written  con- 
tract of  sale  of  land  was  held  to  be  admissible  for  the  same  pur- 
pose. Stroud  V.  Prager,  130  Pa.  St.  401  (18  Atl.  Rep.  637). 
There  must  be  claim  of  ownership  as  well  as  color  of  title. 
Baketoell  v.  McKee,  101  Mo.  337. 


HOFFMAN  y.  WHITS. 
(90  Ala.  864.) 

Adverse  poBseealon— Boundaries  settled  by.    An  open,  ne- 
ioiions  and  actual  posseBsion  up  to  a  marked,  though  xniBtakeiii  boondaxj 
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line,  if  oontinaons  for  the  statutory  period,  will  vest  an  abeolnte  title  in 
the  party  thus  in  posBession. 

MgClellan,  J. 

Sec.  25.  Faots  stated.  We  are  satisfied  from  the  evi- 
dence in  this  record,  that  about  the  year  1869  a  fence  was  erected 
on  what  was  supposed  by  the  then  owners  of  lots  23  and  32,  re- 
spectfully, to  be  the  divisional  line  between  said  lots.  We  are 
further  satisfied  that,  from  that  time  to  the  present,  the  owners 
of  lot  32  have  been  in  the  open,  notorious,  actual  and  continuous 
possession  thereof  as  defined  in  part  by  said  fence,  which  has 
been  constantly  maintained  on  the  line  of  its  original  location. 
We  are  also  convinced  that  this  possession  on  the  part  of  the  de- 
fendant, and  those  under  whom  he  claims,  has  always  been  under 
a  claim  of  ownership  of  the  whole  of  lot  32  up  to  the  said  parti- 
tion fence,  and  that  the  rightfulness  of  such  possession  was  never 
drawn  in  question  until  shortly  before  the  institution  of  this  suit 
by  the  owners  of  lot  23,  or  any  other  person.  It  may  now  be 
conceded  that  the  fence  is  not,  and  has  never  been,  on  the  true 
line  between  the  lots,  but  thai,,  on  the  contrary,  it  was  by  mistake 
placed  so  as  to  enclose  with  lot  32  a  strip  seven  feet  in  width  off 
the  west  side  of  lot  23.  Yet,  if  the  erroneous  line  was  agreed 
ttpon  hy  the  then  proprietors^  as  we  think  the  evidence  shows, 
under  the  belief  th&t  it  was  the  correct  line,  and*  the  owners 
of  lot  32  entered  on,  and  took  possession  of  lot  32,  to  such  con- 
ventional line,  and  held  under  a  claim  of  right,  their  possession 
is  adverse  in  its  character  to  the  true  owner,  and,  if  continued  for 
ten  years,  ripens  Into  a  perfect  title  against  all  the  world.  Alex- 
ander V,   Wheeler^  69  Ala.  332. 

Sec.  26.    Adverse  possession— Boundaries  fixed 

by.  It  is  insisted,  however,  that  the  line  between  these  lots  was 
not  established  by  agreement  of  the  parties.  We  do  not  concur 
in  this  view  of  the  evidence,  but  the  position  may  be  admitted, 
and  the  element  of  contract  in  the  location  of  the  fence  be  en. 
tirely  eliminated.  The  fact  would  still  remain,  that  the  owner  of 
lot  32  intended  to  put  the  fence  on  the  true  line,  believed  he  had 
done  so,  and  that  he  and  his  successors  for  more  than  ten  years 
held  up  to  the  fence  under  a  claim  of  ownership  hostile  and  ad- 
verse in  its  character.  We  do  not  doubt  but  that  such  posses- 
sion, though  not  justified  by  an  understanding  as  to  the  location 
of  the  fence,  and  originating  in  a  mistake  as  to  the  true   line. 


71  dOFFMAN  v.   WHITE.  {  26,  21 

would,  if  open,  notorioos,  actual  and  continuous  for  the  statutory 
period,  vest  absolute  title  in  the  holder. — Abbott  v.  Abbott^  51 
Me.  584;  McNamara  v.  Seaton^  82  111.  501.  So  that,  whethtf 
the  division  line  was  established  by  agreement,  or  was  marked  oat 
and  fenced  by  the  proprietor  of  lot  32,  without  consulting  the  pro- 
prietors of  lot  23,  and  possession  taken  and  held  according! j 
under  a  claim  of  right  for  ten  years,  by  the  defendant,  and  those 
through  whom  he  holds,  the  defense  of  adverse  possession,  in 
either  aspect,  is  fully  made  out. 

Sec.  27.    Olaim  of  title— As  to  the  suffloienoy  of 

the  claim.    The  only  evidence  offered  by  the  plaintiff,  bearing 
on  this  issue,  which  was  excluded,  went  to  the  bona  fides  of  the 
defendant's  assertion  of  title  to  the  strip,  and  tended  to  show 
that  he  entertained  doubt  as  to  his  title  thereto,  or  a  belief 
that  the  strip  did  not  belong  to  him.     Had  this  testimony  been 
admitted,  it  could  not  have  availed  the  plaintiff.     As  was  said  in 
Alexander  v,  Wheeler^  supra,  *<Knowledge  by  one  in  possession, 
claiming  title,  that  his  title  is  defective,  does  not  generally   pre. 
vent  such  possession  from  being  regarded  as  adverse.     The  test 
is  the  actual  claim,  not  the  bona  fides  of  it. — Riggsv.  Fuller ,  54 
Ala.  141;  Manly  v,  Tumipseed,   37  Ala.    522."     Moreover,  the 
title  of  defendant  had  long  before  become  perfect  by  the  contin- 
uance of  the  adverse  possession  in  his  predecessors,  which  had  its 
inception  in  1869.  The  ten  years  relied  on  need  not  be  those  next 
before  action  brought.  Allen  r.   Mansfield,  82  Mo.    688;    Unger 
V.  Mooney,  63  Cal.  586  (49  Am.  Rep.  100).     And  a  title  once  ac- 
quired by  ten  years  of  continuous  adverse  possession,  will  not  be 
forfeited  by  a  subsequent  interruption  of  the  possession,  or,  it 
would  seem,  by  an  after  possession  which  was  lacking  in  some  of 
the  characteristics  essential  to  give  title  of  itself. — Sherman  v. 
Kane,  86  N.  Y.  57 ;  Spofford  v,  Bennett,  55  Tex.  293.     The  ex- 
clusion, therefore,  of  defendant's  declarations  to  Skeggs,  as  ta 
the  size  of   his   lot,  and   the   supposed   infirmity   of  his  title, 
whether  erroneous  or  not,  was  without  injury  to  the  plaintiff. 

The  other  evidence  offered  for  the  plaintiff,  excluded  oh  mo- 
tion of  defendant,  had  no  bearing  on  the  issue  presented  by  the 
plea  of  the  statute  of  limitations.  Its  exclusion  could  not  have 
prejudiced  the  plaintiff,  since,  if  every  fact  it  tended  to  establish 
be  admitted,  the  defense  of  adverse  possession  for  ten  years  ^ould 
in  no  wise  have  been  affected  thereby. 
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The  trial  below  was  had  without  jury.  The  evidence,  we  think, 
fully  supports  the  conclusion  reached  by  the  judge  of  the  City 
Court,  and  the  judgment  thereon  is  affirmed. 

NoTB. — ^The  title  to  the  nnused  portion  of  the  right  of  way  of  a  rail- 
road may  be  acquired  by  adverse  possession  of  the  same  by  the  abutting 
land  holder  and  his  grantees,  III.  Cent  R,  Co,  v,  Houghtxm,  126  111.  288  (9  Am. 
St.  Rep.  581;  18  N.  E.  Bep.  801;1  L.  R.  A.  218);  and  the  Massaehnsett's 
statute,  providing  that  title  t6  lands  of  a  railroad  company  in  certain  cases 
conld  not  be  acquired  by  adverse  possession,  was  held  not  to  apply  to 
such  onoconpied  portion  of  the  right  of  way,  Littlefteld  v.  Boston  and  A.  R, 
Co.,  146  Mass.  268  (15  N.  E.  Rep.  648).  Where  adjoining  land  owners  hold 
possession  up  to  a  given  line,  bnt  only  intended  to  claim  to  the  true  line, 
the  possession  will  not  be  adverse  to  the  tme  owner.  Handlan  v.  Me- 
Manus,  100  Mo.  124  (18  S.  W.  Rep.  207);  Winn  v,  Abeles,  86  Kan.  85  (57  Am. 
Rep.  188;  10  Fao.  Rep.  448). 


Charlotte  y.  Pembroke  Iron  Works. 

(82  Me.  891.) 

Adversepossession—Bigrhts  of  the  public.  At  common  law, 
as  against  the  public,  no  right  can  be  created  by  mere  prescription  or  ad- 
verse possession. 

Foster,  J. 

Sec.  28.  Facts  Stated.  The  defendants  and  their  gran- 
tors had  maintained  a  dam  on  the  Penaquam  river,  in  the  town 
of  Charlotte,  on  account  of  which  the  waters  in  the  outlet  of  Round 
pond  were  raised  so  that,  during  portions  of  the  year,  they  over- 
flowed the  highway  passing  near  the  foot  of  the  pond,  and  washed 
out,  gullied  and  otherwise  injuried  the  same,  thereby  causing  the 
town  to  incur  expenses  from  year  to  year  in  repairing  the  same. 
The  water  had  overflowed  the  road  in  the  same  manner  and  to 
the  same  extent,  as  during  the  time  covered  by  the  plaintiffs* 
declaration,  for  more  than  twenty  years  prior  to  the  time  embraced 
in  this  suit.  The  only  question  presented  in  this  case  is,  whether 
the  defendants  have  acquired  a  prescriptive  right  thus  to  over- 
flow and  injure  the  highway  which  the  town  was  bound  by  law  to 
maintain  and  keep  in  a  condition  safe  and  convenient  for  public 
use. 

vjEVe  are  satisfied  that,  as  against  the  town  -or  public,  the  de- 
fendants have  acquired  no  prescriptive  right,  which,  from  mere 
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lapse  of  time,  could  render  the  acts  complained  of  legal,  and  thus 
authorize  their  continuance. 

Sec.   28a.    Adverse  possession— Bights  of  the 

public.  The  cases  are  exceptional  which  hold  that  the  rights 
of  the  municipality  or  of  the  public  may  be  lost  either  by  non- 
user,  or  by  adverse  possession,  where  no  statutory  enactment  in- 
tervenes to  govern  the  common  law  as  understood  and  applied  with 
reference  to  public  rights.  The  doctrine  that  to  the  sovereign 
power  the*maxim,  <  ^nullum  tempus  oceurrit  regi^  *'  applies,  has  long 
been  understood.  It  is  a  maxim  of  tBe  common  law  which  we 
have  inherited  from  our  English  ancestors,  substituting  the  pub- 
lic or  state  for  the  king.  Towns  and  other  municipalities  are  re- 
garded as  public  agencies,  exercising,  in  behalf  of  the  state,  pub- 
lic duties  in  the  administration  of  civil  government,  and  as  such 
are  but  the  auxiliaries  of  the  sovereign  power. 

Highwaj's  and  streets,  where  there  is  no  special  restriction 
when  acquired,  are  for  the  public  use  and  not  alone  for  the  people 
of  the  town  or  municipality  in  which  they  are  located.  The  use 
is  none  the  less  for  the  general  public  because  they  are  situated 
within  such  municipality,  and  because  the  legislature  may  h^ve 
given  the  supervision  and  control  of  them  to  the  local  authorities. 
The  whole  community  have  an  equal  interest  and  right  to  all  the 
privileges  and  advantages  of  the  public  ways,  and  have  an  equal 
right  to  complain  of  any  infringement  upon  such  privileges  and 
advantages. 

The  rights  which  the  public  have  are  of  an  easement  merely, 
or  the  right  of  passing  upon  such  ways.  Although  the  easement 
is  a  public  one,  and  the  town,  in  the  distribution  of  the  public 
burdens  and  as  incident  to  its  recognized  duties  in  connection 
with  the  government  of  the  state,  is  bound  to  preserve  and  main- 
tain such  easement,  yet  it  cannot  be  considered  in  any  legal  point 
of  view  as  the  easement  or  property  of  the  town.  The  town  is 
but  the  trustee  for  the  public  in  reference  to  such  easements.  <*To 
the  commonwealth  here,'' says  Chief  Justice  Oibson,  in  O'Can- 
nor  V.  Pittsburg,  IS 'Perm.  St.  187,  <<as  to  the  king  in  England, 
belongs  the  franchise  of  every  highway  as  a  trustee  for  the  pub- 
lic." Unauthorized  obstructions  or  erections,  which  encroach  up- 
on these  rights,  are  deemed  public  nuisances  and  may  be  prose- 
cuted in  behalf  of  the  public.  No  length  of  time,  unless  there  1)e 
a  limit  by  statute,  will  legalize  a  public  nuisance,  and  in  the  ab- 
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sence  of  a  grant  from  competent  authority,  no  presumption  from 
mere  lapse  of  time  can  be  made  to  support  a  nuisance  which  is  an 
encroachment  upon  the  public  right. 

Sec.  29.  Authorities  reviewed.  Principles  analo- 
gous to  the  question  now  before  us  have  been  decided  by  the 
courts,  and  whenever  they  have  arisen  the  current  of  authority 
is  in  one  direction. 

Thus  in  the  very  early  case  of  Arundel  v.  McOulloch,  10  Mass. 
70,  which  was  for  trespass  in  removing  a  bridge  built  across  a 
navigable  stream,  where  it  liad  remained  for  fifty  years,  the  court 
held  that  <<public  rights  cannot  be  destroyed  by  long  continued 
encroachments;  at  least,  the  party  who  claims  the  exercise  of  any 
right  inconsistent  with  the  free  enjoyment  of  a  public  easement  or 
privilege  must  put  himself  upon  the  ground  of  prescription,  un- 
less he  has  a  grant  or  some  valid  authority  from  the  government ; 
and  a  right  by  prescription  does  not  exist  in  this  case.'' 

In  Pennsylvania,  several  cases  have  arisen  involving  the  prin- 
ciple under  discussion,  and  in  Com.  v.  Alhurger,  1  Whart.  469, 
488,  the  supreme  court  of  that  state  thus  gives  expression  upon 
this  subject:  <  ^These  principles  pervade  the  laws  of  the  most  en- 
lightened nations,  as  well  as  our  own  code,  and  are  essential  to 
the  protection  of  public  rights,  which  would  be  gradually  frit- 
tered away  if  the  want  of  complaint  or  prosecution  gave  the  party 
a  right.  Individuals  may  reasonably  be  held  to  a  limited  period 
to  enforce  their  rights  against  adverse  occupants,  because  they 
have  an  interest  sufficient  to  make  them  vigilant.  But  in  public 
rights  of  property,  each  individual  feels  but  a  slight  interest,  and 
rather  tolerates  even  a  manifest  encroachment  than  seeks  a  dis- 
pute to  set  it  fight. " .  The  same  doctrine  is  discussed  and  affirmed 
in  Barter  v.  Com.,  3  Penn.  (Pen.  &  Watts)  253,  where  the  ques- 
tion arose  in  relation  to  the  ownership  of  wells  in  a  public  street; 
Com.  V  McDonald,  16  Serg.  &  Rawle  390;  and  Ring  v.  Schoen- 
herger,  2  Watts  (Pa.)  23,  claim  of  ownership  in  a  public  square; 
Penny  Pot  Landing  Case,  16  Penn.  St.  79;  Phila.  v.  Railroad 
Co.,  58  Penn.  St.  253.  In  New  Jersey,  in  Jersey  City  v.  Morris 
Canal  Co.^  1  Beasl.  547,  where  the  doctrine  of  prescriptive  right 
as  against  the  public  was  rejected  and  characterized  as  eminently 
disasterous  to  the  public  interests;  Smith  v.  State,  3  Zab.  712. 
In  Rhode  Island,  in  Simmons  v.  Cornell,  1  K.  I.  519.  In  New 
York,   in  St.  Vincent    Orphan   Asylum  v.    Troy,   76  N.  Y.    108 
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(32  Am.  Rep.  286);  Mills  v.  Hall,  9  Wend.  315  (24  Am.  Dec.  160), 
wherein  the  court  held  that  <*there  is  no  such  thing  as  a  prescrip- 
tive right  or  any  other  right  to  maintain  a  public  nuisance;" 
Milhau  V.  Sharp,  27  N.  Y.  611  (84  Am.  Dec.  314).  In  Mass.,  see 
Stoughton  V.  Baker,  4  Mass.  522  (3  Am.  Dec.  236);  {7om.  v.  Blais- 
dell  107  Mass.  234,  235.  And  see  Franklin  Wharf  v.  Portlnml, 
67  Me.  46,  55  (24  Am.  Rep.  1);  Dwinel  v.  Barnard,  28  Maine 
554,  570  (48  Am.  Dec.  507);  Knox  v,  Chaloner,  42  Maine,  150, 
where  it  was  said  that  a  public  nuisance  can  never  be  legitimated 
by  lapse  of  time. 

There  are  decisions  which  hold  that  the  enclosure  and  occu- 
pation of  land  within  the  limits  of  a  highway  for  twenty  years 
under  a  claim  of  right  give  title  by  prescription  to  the  land  so  en- 
closed and  occupied,  as  against  the  public.  Such  are  the  cases 
of  Knight  v.  Heaton,  22  Vt.  480 ;  Beardslee  v.  French,  7  Conn. 
125  (18  Am.  Dec.  %^)',  Rowan's  Exrs,  v.  Portland,  8  B.  Mon. 
(Ky.)  232;  Weber  v.  Chapman,  42  N.  H.  326  (80  Am.  Dec.  Ill), 
and  others  to  which  we  have  no  occasion  to  allude,  as  they  have 
no  application  to  the  decision  of  this  case. 

In  Cutter  v.  Cambridge,  6  Allen  20,  where  it  was  held  that 
such  occupation  or  enclosure  under  a  claim  of  right  gave  the 
owner  an  absolute  right  as  against  the  public,  the  decision  of  the 
court  was  based  upon  the  statute  provision  of  the  commonwealth 
which  was  held  to  be  an  innovation  upon  the  common  law.  The 
language  of  that  statute,  the  court  say,  recognizes  as  an  existing 
rule  of  law,  that  fences  maintained  under  a  claim  of  right  for 
forty  years  within  the  limits  of  the  highway  gave  the  owner  an 
absolute  right  to  continue  them  there  as  against  the  public. 

A  similar  statute  exists  in  our  own  state  (R.  S.,  c.  18,  sec. 
95)  in  which  it  is  provided  that  where  the  limit  of  ways,  streets  or 
land  appropriated  to  public  use,  can  be  ascertained  by  records  or 
monuments,  a  period  of  at  least  forty  years  must  elapse  to  give 
any  adverse  right  of  possession,  and  *<buildings  or  fences^' front- 
ing upon  such  land  are  the  only  erections  mentioned  in  the  statute 
which  will  be  deemed  the  true  boundaries,  even  to  give  an  adverse 
right  of  possession,  as  against  records  or  monuments ;  and  that  no 
adverse  rights  can  be  acquired,  as  against  the  public,  in  such  ways 
or  lands  where  the  boundaries  thereof  can  not  be  made  certain  by 
records  or  monuments,  without  such  erections  existing  for  a  pe- 
riod of  at  least  twenty  year^. 
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This  statate,  remark  the  court,,  in  Stetson  v,  Bangor^  73 
Maine,  357,  359,  <4s  the  only  one  in  this  state  which  in  this  re- 
spect limits  the  common  law  force  of  the  maxim,  nullum  tempus 
occurrit  regV^ 

In  the  case  before  ns,  there  was  no  such  occupancy  of  the 
way  by  any  fence,  or  buildings  as  would  give  the  defendants  any 
rights  under  the  statute.  The  acts  of  the  defendants  in  flowing 
the  highway  constituted  a  public  nuisance,  and,  as  we  have  said, 
the  maintaining  of  a  public  nuisance  for  twenty  years  does  not 
afford  Any  prescriptive  right  to  maintain  it.  In  New  Salem  t?. 
Eagle  Mill  Co.,  138  Mass.  8,  the  plaintiffs  complain  of  a  public 
nuisance  by  reason  of  which  they  have  suffered  special  damages, 
as  in  Calais  v.  Dyer,  7  Maine,  155;  Andover  v.  Sutton,  12  Met. 
182,  and  Freedom  v.  Weed,  40  Maine  383  (63  Am.  Dec.  670). 
The  referee  by  his  report  has  awarded  such  damages  as  in  his 
judgment  the  plaintiffs  had  sustained. 

It  may  be  proper  to  state  that,  although  this  action  was 
brought  in  1881,  the  long  delay  in  determining  the  rights  of  the 
parties  should  not  be  attributed  to  the  court,  for  though  entered 
in  the  law  court  in  1884,  it  was  not  submitted  to  the  court  until 
June,  1889. 

Judgment  of  the  referee  affirmed. 

Peters,  C.  J. ,  Virgin,   Libbey  and  Emery  J.  J. ,  concurred. 

.    ANNOTATIONS. 

Sec.  30.    Qovemment  lands.    It  is  well  settled  that 

the  <  'mere  possession  of  land,  though  open,  exclusive,  and  unin- 
terrupted for  twenty  years,  creates  no  impediment  to  a  recovery 
by  the  government,  and  of  course  none  to  a  recovery  by  one  who 
within  that  period  receives  its  conveyance. "  OaksmitKs  Lessee 
v.  Johnson,  92  U.  S.  343  (23  L.  Ed.  682);  Sparks  v.  Fierce,  116 
U.  S.  408  (29  L.  Ed.  428);  Burgess  v.  Gray,  16  How.  U.  S.  48 
(14  L.  Ed.  839).  This  principle  was  originally  put  upon  the 
ground  thai  no  laches  could  be  imputed  to  the  king,  <<that  as  he 
was  occupied  with  the  cares  of  government,  he  ought  not  to  suf- 
fer from  the  negligence  of  his  officers  and  servants,"  Oihsonv, 
Chouteau,  13  Wal.  U.  S.  92  (20  L.  Ed.  682).  So  long  as  the 
title  to  the  land  remains  in  the  government,  the  statute  of  limita- 
tions cannot  begin  to  run,  Duke  v.  Thompson,  16  Ohio  34;    Wah 

0 

lace's  Lessee  v.  Miner,  6  Ohio  367. 
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Sec.  31.    Highways,  streets  and  other  property 
held  for  public  use — Conflict  of  authorities.    Upon  the 

question  as  to  whether  title  to  property  held  for  public  use  can  be 
acquired  by  adverse  possession  there  is  some  conflict  of  authority. 
In  Kentucky,  it  is  held  that  title  to  a  street  or  a' portion  thereof 
may  be  acquired  by  adverse  possession,  except  as  prohibited  by 
statute,  Cornwall  et  ah  v.  Louisville  &  K.  R.  Co.^  87  Ky.  78  (7  S. 
W.  Rep.  553) ;  and  the  same  ruling  is  made  in  Texas,  Ostrom  v. 
City  of  San  Antonio,  77  Tex.  345  (14  S.  W.  Rep.-66),  and  in  Mis- 
souri, Conn,  Mut.  Life  Ins,  Co.  v.  City  of  St  .  Louis,  15  S.  "W. 
Rep.  969.*  In  an  early  case  in  Ohio,  it  was  held  that  a  church 
acquired  title  to  lots,  dedicated  to  public  use,  and  so  held  by  a 
city,  by  adverse  possession,  City  of  Cincinnati  v.  First  Pres, 
Church,  8  Ohio  298  (32  Am.  Dec.  718).  This  case  is  reaffirmed  in 
later  cases  by  the  same  court,  City  of  Cincinnati  v.  Evans'  5  0. 
St.  594;  Williams  v.  The  First  Pres,  Church  of  Cincinnati, 
1  0.  St.  478,  510;  Lane  v.  Kennedy  et  al,  13  0.  St.  42.  In 
this  last  case,  it  was  held  that  the  statute  of  limitations 
did  not  run  for  the  reason  that  the  adverse  possession 
was  not  exclusive.  In  none  of  the  cases  above  cited  does  the 
court  seem  to  have  given  the  question  any  serious  consideration ; 
and  so  far  as  any  reason  is  disclosed,  for  the  ruling,  it  is  based 
upon  the  theory  that  a  municipal  corporation  occupies  the  same 
relation  to  the  private  citizen,  as  does  a  private  corporation. 

We  think,  on  both  reason  and  authority,  in  the  absence  of  an 
express  statutory  provision  to  that  effect,  the  title  to  property, 
dedicated  or  appropriated  to  public  use,  cannot  be  acquired  by  ad- 
verse possession,  and  in  no  case  should  the  statute  of  limitations 
be  a  defense  to  a  suit  brought  by  the  municipality  having  the  con- 
trol of  such  property.  The  same  principle  which  gave  the  king 
immunity  from  the  laches  of  his  officers  and  servants,  Gibson  v. 
Chouteau,  13  Wal.  U.  S.  92  (20  L.  Ed.  682),  certainly  applies 
with  full  force  to  a  government  by  the  people,  and  if  to  the  whole 
government,  then  with  equal  force  to  any  sub-division  of  that 
government,  be  it  state,  county,  city,  or  town.  Title  by  adverse 
possession  rests  upon  the  presumption  of  a  grant,  and  this  pre- 
sumption  cannot  exist  unless  there  is  the  capacity  to  make  the 
grant;  and  a  municipal  corporation  has  no  capacity  to  make  a 
grant  conveying  property,  dedicated  or  appropriated  to  a  public 
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use,  to  a  private  citizen,  except  such  grant  be  made  in  the  man- 
ner and  form  expressly  provided  by  law. 

The  decided  weight  of  recent  authority  is  in  support  of  the 
doctrine  of  the  reported  case,  supra,  that  at  common  law,  as 
against  the  public,  no  right  can  be  created  by  prescription  or  ad- 
verse possession.  City  of  Waterloo  v.  Union  Mill  Co.,  72 
lo.  437  (34  N.  W.  Rep.  197);  Yolo  County  v.  Barney,  79Cal.  375 
(21  Pac.  Rep.  833;  12  Am.  St.  Rep.  152);  Visalia  t?.  Jacob,  65 
Cal.  434  (52  Am.  Rep.  303) ;  Collett  v.  Board  of  ConCrs  County 
of  Vanderhurg,  119  Ind.  27  (21  N.  E.  Rep.  329);  Cheeh  v.  City 
of  Aurora  etal.,  92  Ind.  107;  Sims  v.  The  City  of  Frankfort,  79 
Ind.  446 ;  Elliott's  Roads  and  Streets,  490 ;  665-669 ;  Tinicim 
Fishing  Co.  v.  Carter,  61  Penn.  St.  21  (100  Am.  Dec.  597). 


BOUNDARIES. 


PACKEB  y.  BIBD. 

(137  U.  S.  661.) 

Boundaries—Navifirable  streams.  A  nayigable  stream  is  one 
which,  in  its  ordinary  condition,  may  be  nsed  as  a  highway  for  commerce 
whether  affected  by  the  tides  or  not.  Under  a  patent  and  snryey  of  the 
United  States,  bounding  the  land  by  the  '*margrtn  of  the  river,^  it  was  held 
that  the  title  did  not  extend  beyond  the  edge  of  the  stream. 

Sec  32.  Facts  stated.  This  was  an  action  for  the 
possession  of  an  island,  embracing  about  eighty  acres  of  land,  in 
the  river  Sacramento,  within  the  county  of  Colusa,  in  the  state  of 
California.  The  plaintiff  alleged  ownership  of  the  premises  in 
1867,  and  his  continued  ownership  afterwards,  the  entry  of  the 
defendants  thereon  in  January,  1883,  without  right  or  title,  and 
their  continued  unlawful  possession  thereof  ever  since,  to  his  dam- 
age  of  two  hundred  dollars.  The  answer  of  the  defendants  was  a 
general  denial  of  the  allegations  of  the  complaint.  The  issues 
were  tried  by  the  court,  without  the  intervention  of  a  jury,  by 
stipulation  of  the  parties.     The  court  found  for  the  defendants, 
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and  directed  judgment  in  their  favor.  A  motion  for  a  new  trial 
was  denied,  and,  on  appeal  to  the  Supreme  Court  of  the  State  the 
judgment  and  the  order  refusing  a  new  trial  were  both  affirmed. 
To  review  that  judgment  the  case  was  brought  to  this  court. 

The  river  Sacramento  is  navigable  from  its  mouth  or  outlet 
to  a  point  above  the  premises  in  controversy.  Indeed,  it  is  one  of 
the  great  rivers  of  the  State,  and  is  navigable  over  two  hundred 
and  fifty  miles. 

The  muniments  of  title,  intit>dnced  by  the  plaintiff,  consisted 
of  a  patent  of  the  United  States,  issued  in  December,  1857,  to 
Francis  Larkin  and  others,  for  a  tract  of  land  in  the  county  of 
Colusa,  known  as  the  rancho  of  Larkin's  children;  a  decree  parti, 
tioning  the  land  among  the  patentees,  and  inteimediate  convey, 
ances.from  one  of  them  to  the  plaintiff.  In  June,  1857,  a  survey 
of  the  land  covered  by  the  patent  was  made  by  the  proper  officers 
of  the  United  States,  pursuant  to  a  decree  of  the  District  Court  of 
the  United  States  for  the  Northern  District  of  California,  render- 
ed in  January,  1856,  confirming  an  imperfect  Mexican  grant  of 
the  tract,  and  ascertaining  and  determining  its  location.  That 
decree  described  the  land  as  follows: 

''Commencing  at  the  northern  boundary  line  of  said  rancho, 
at  a  point  on  the  Sacramento  River,  just  two  leagues  northerly  from 
the  rancheria  called  Lojot,  and  running  southerly  on  the  margin  of 
said  river,  to  a  point  which  is  five  leagues  south  of  the  place  of 
beginning;  thence  west  two  leagues;  thence  north  in  a  parallel 
line  with  said  river,  and  two  leagues  therefrom,  five  leagues ;  and 
thence  east  two  leagues  to  the  place  of  beginning ;  and  so  as  to 
contain  the  area  of  ten  square  leagues  within  said  lines. " 

The  survey,  which  was  incorporated  in  the  patent,  described 

the  eastern  boundary  line  of  the  tract  as  commencing  at  a  certain 

oak  post  <<on  the  right  bank  of  the  Sacramento  Kiver, "  and  thence 

**traversing  the  right  bank  of  the  Sacramento  River  down  stream'* 

•certain  courses  and  distances. 

Among  other  things  the  court  found  that  from  1853  to  1858, 
and  both  prior  and  subsequent  thereto,  the  waters  of  the  Sacra- 
mento River  divided  into  two  streams  at  the  upper  or  northerly 
end  of  the  island  in  controversy;  that  one  of  the  streams  fiowed 
through  a  channel  extending  around  the  easterly  side  of  the  is- 
land, and  the  other  through  a  channel  extending  around  the  west- 
erly side;  that  during  this  period  both  of  the  channels  were  plain 
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and  well  defined,  and  had  high  banks,  and  the  waters  flowed  and 
still  continue  to  flow  through  both  of  them  at  all  seasons  of  the 
year;  that  the  two  channels  and  streams  of  water  reunited  at  the 
lower  or  southerly  end  of  the  island;  and  that  each  of  the  chan- 
nels and  streams  constituted  a  part  of  the  Sacramento  River, 
which  was  navigable,  *<both  in  fact  and  by  statute;"  that  during 
the  greater  portion  of  each  year  the  channel  on  the  westerly  side 
of  the  land  in  dispute  was  navigable,  and  was  during  the  period 
mentioned  actually  navigated ;  but  that  the  usual  and  most  direct 
route  for  steamers  was  along  the  channel  running  east  of  the 
island. 

Field,  J.  ^ 

Sec.  33.    Boundariesr-Navigable  streams.     The 

question  presented  is,  whether  the  patent  of  the  United  States, 
describing  the  eastern  boundary  of  the  land  as  commencing  at  a 
point  on  the  river,  which  was  on  the  right  and  west  bank^  and 
running  Boutherly  on  its  marginy  embraces  the  island  within  it,  or 
whether,  notwithstanding  the  terms  of  apparent  limitation  of  the 
eastern  boundary  to  the  margin  of  the  river,  the  patent  carries 
the  title  of  the  plaintiff  holding  under  it  to  the  middle  of  the 
stream.  The  contention  of  the  plaintiff  is  that  the  land  granted 
and  patented,  being  bounded  on  the  river,  extends  to  the  middle 
of  the  stream,  and  thus  includes  the  island.  It  does  not  appear 
in  the  record  that  the  waters  of  the  river  at  the  point  where  the 
island  is  situated  are  affected  by  the  tides;  but  it  is  assumed  that 
such  is  not  the  case.  The  contention  of  the  plaintiff  proceeds 
upon  that  assumption. 

It  is  undoubtedly  the  rule  of  the  common  law  that  the  title 
of  owners  of  land  bordering  on  rivers  above  the  ebb  and  flow  of 
the  tide  extends  to  the  middle  of  the  stream,  but  that  where  the 
waters  of  the  river  are  affected  by  the  tides,  the  title  of  such 
owners  is  limited  to  ordinary  high-water  mark.  The  title  to  land 
below  that  mark  in  such  cases  is  vested  in  England  in  the  Crown, 
and  in  this  country  in  the  State  within  whose  boundaries  the 
waters  lie,  private  ownership  of  the  soils  under  them  being  deemed 
inconsistent  with  the  interest  of  the  public  at  large  in  their  use 
for  purposes  of  commerce.  In  England  this  limitation  of  the 
right  of  the  riparian  owner  is  confined  to  such  navigable  rivers  as 
are  affected  by  the  tides,  because  there  the  ebb  and  fiow  of  the 
tide  constitute  the  usual  test  of  the  navigability  of  the  streams. 
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No  rivers  there,  at  least  none  of  any  considerable  extent,  are  nav- 
igable in  fact  which  are  not  subject  to  the  tides.  In  this  country 
the  situation  is  wholly  different.  Some  of  our  rivers  are  naviga. 
ble  for  many  hundreds  of  miles  above  the  limits  of  tide-water, 
and  by  vessels  larger  than  any  which  sailed  on  the  seas  when  the 
common  law  rule  was  established.  A  different  test  must,  there- 
fore, be  sought  to  determine  the  navigability  of  our  rivers,  with 
the  consequent  rights  both  to  the  public  and  the  riparian  owner, 
and  such  testis  found  in  their  navigable  capacity.  Those  rivers 
are  regarded  as  public  navigable  rivers  in  law  which  are  navigable 
in  fact.  And,  as  said  in  the  case  of  The  Daniel  Bally  10  Wall. 
557,  563:  <'They  are  navigable  in  fact  when  they  are  used,  or  are 
susceptible  of  being  used,  in  their  ordinary  condition,  as  highways 
for  commerce,  over  which  trade  and  travel  are  or  may  be  con- 
ducted in  the  customary  modes  of  trade  and  travel  on  water. " 

The  same  reasons,  therefore,  exist  in  this  country  for  the 
exclusion  of  the  right  of  private  ownership  over  the  soil  under 
navigable  waters  when  they  are  susceptible  of  being  used  as  high- 
ways of  commerce  in  the  ordinary  modes  of  trade  and  travel  on 
water,  as  when  their  navigability  is  determined  by  the  tidal  test. 
It  is,  indeed,  the  susceptibility  to  use  as  highways  of  commerce 
which  gives  sanction  to  the  public  right  of  control  over  navigation 
upon  them,  and  consequently  to  the  exclusion  of  private  owner- 
ship, either  of  the  waters  or  the  soils  under  them.  The  common 
law  doctrine  on  this  subject,  prevailing  in  England,  is  held  in 
some  of  the  States,  but  in  a  large  number  has  been  considered  as 
inapplicable  to  the  navigable  waters  of  the  country,  or,  even  if 
prevailing  for  a  time  has  given  way,  or  been  greatly  modified, 
under  the  different  conditions  there. 

It  has  been  adopted  in  most,  if  not  all,  of  the  New  England 
States.  In  New  York,  in  the  earlier  cases,  it  was  considered  as 
in  force;  and  in  Ex  parte  Jennings,  6  Cowen,  518,  was  formally 
declared.  There  a  patent  of  lands  by  the  State,  bounded  on  the 
margin  of  a  river  above  tide- water,  was  held  to  carry  the  land 
granted  to  the  middle  of  the  stream,  the  court  stating  that  the 
rule  was  otherwise  when  the  land  was  bounded  on  a  navigable 
river,  but  adding  that  by  the  term  '^navigable  river,"  the  law  did 
not  mean  such  as  is  navigable  in  common  parlance;  that  the 
smallest  creek  might  be  so  to  a  certain  extent  as  well  as  the  largest 
river,  without  being  legally  a  navigable  stream;  and  that  the  term 
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has  in  law  a  technical  meanings  and  applies  to  all  streams,  rivers 
or  arms  of  the  sea  where  the  tide  ebbs  and  flows.  This  doctrine 
was  modified  and  finally  overruled  in  subsequent  cases.  * 

In  People  v.  Canal  Appraisers^  33  N.  Y.  461,  499,  the^hole 
subject  of  the  rights  of  riparian  owners  on  navigable  streams, 
whether  affected  or  not  by  the  ebb  and  flow  of  the  tide,  was  elalv 
orately  considered,  with  a  careful  examination  of  the  adjudged 
cases  in  the  different  states,  and  the  conclusion  reached  was 
against  the  applicability  of  the  common  law  rule  in  this  country. 
The  court  in  its  opinion  refers  to  the  great  embarrassment  exper- 
ienced by  courts,  judges  and  text- writers  in  applying  the  princi- 
ples of  the  common  law  to  the  waters  of  this  continent,  the  var- 
iant conclusions  reached  by  them,  and  the  contradictory  and  un- 
satisfactory reasons  given  for  the  results  arrived  at;  and,  after 
tracing  the  progress  of  judicial  discussion  of  the  doctrine  of  the 
common  law  on  the  subject,  it  expresses  satisfaction  that  the  dis- 
cussion had  culminated  in  the  decision  by  the  court  of  ultimate 
appeal  repudiating  the  applicability  of  the  doctrine  to  the  rivers 
of  that  State,  and  establishing  what  it  terms  <  'the  better  doctrine 
of  the  civil  law." 

In  Pennsylvania  the  common  law  doctrine  was  never  recog- 
nized. In  Monongahela  Bridge  Co,  v.  Kirk,  46  Penn.  St.  !!*<?, 
120  (84  Am.  Dec.  527),  the  Supreme  Court  of  that  state,  in  hold- 
ing that  the  river  Monongahela  was  a  navigable  stream,  and  that 
its  soil  up  to  low- water  mark,  and  the  river  itself,  were  the  prop- 
erty of  the  Commonwealth,  said: 

<<We  are  aware  that  by  the  common  law  of  England  such 
-streams  as  the  Mississippi,  the  Missouri,  the  rivers  Amazon  and 
Platte,  the  Rhine,  the  Danube,  the  Po,  the  Nile,  the  Euphrates, 
the  Ganges  and  the  Indus,  were  not  navigable  rivers,  but  were 
the  subject  of  private  property,  whilst  an  insignificant  creek  in  a 
small  island  was  elevated  to  the  dignity  of  a  public  river,  because 
it  was  so  near  the  ocean  that  the  tide  ebbed  and  flowed  up  the 
whple  of  its  petty  course.  The  Koman  law,  which  has  pervaded 
Continental  Europe,  and  which  took  its  rise  in  a  country  where 
there  was  a  tideless  sea,  recognized  all  rivers  as  navigable  which 
were  really  so,  and  this  common  sense  view  was  adopted  by  the  early 
founders  of  Pennsylvania,  whose  province  was  intersected  by 
large  and  valuable  streams,  some  of  which  area  mile  in  breadth." 

In  the  courts  of  the  Western  States,  there  is  much  conflict 


83  PACKER  V.  BIKD.  i  33 

of  opinion,  some,  like  the  coarts  of  Illinois,  adopting  the  com. 
monlaw  rule  to  its  fullest  extent;  and  others,  like  the  courts  of 
Iowa,  repudiating  its  application  in  determining  the  navigability 
of  the  great  rivers,  and  the  rights  of  riparian  owners  upon  them. 
A  very  elaborate  consideration  of  the  adjudged  cases  on  the  sub- 
jeet  is  found  in  McManus  v.  CarmichcLel,  3  Iowa  1.  Indeed,  the 
opinion  of  the  Supreme  Court  of  Iowa  in  that  case,  and  the  opin- 
ion of  the  Court  of  Appeals  of  New  York  in  People  v.  Canal  Ap- 
prai$er$,  above  cited,  contain  an  exhaustive  and  instisactive  con- 
sideration of  the  whole  subject,  with  a  careful  review  of  the  de. 
cisions  of  the  courts  of  the  States.  In  this  case  we  accept  the 
view  of  the  Supreme  Court  of  California  in  its  opinion  as  express- 
ing the  law  of  that  State,  <<that  the  Sacramento  River  being  navi- 
gable in  fact,  the  title  of  the  plaintiff  extends  no  farther  than  the 
edge  of  the  stream."  Ltix  v.  Hoggin,  69  California,  255(10  Pac. 
Rep.  674). 

The  courts  of  the  United  States  will  construe  the  grants  of 
the  general  government  without  reference  to  the  rules  of  con- 
struction adopted  by  the  States  for  their  grants;  but  whatever 
incidents  or  rights  attach  to  the  ownership  of  property  conveyed 
by  the  government  will  be  determined  by  the  States,  subject  to 
the  condition  that  their  rules  do  not  impair  the  efficacy  of  the 
grants  or  the  use  and  enjoyment  of  the  prop^ty  by  the  grantee. 
As  an  incident  of  such  ownership  the  right  of  the  riparian  owner, 
where  the  waters  are  above  the  inflqence  of  the  tide,  will  be  lim- 
ited according  to  the  law  of  the  State,  either  to  low  or  high- water 
mark,  or  will  extend  to  the  middle  of  the  stream.  It  is,  there- 
fore, important  to  ascertain  and  determine  what  view  will  be  ta- 
ken  by  the  courts  of  the  United  States  in  the  construction  of  grants 
of  the  general  government  in  conferring  ownership,  when  they 
embrace  lands  bordering  on  navigable  waters  above  the  influence 
of  the  tide.  How  far  will  such  grants  be  deemed  to  extend  into 
the  water,  if  at  all?  From  the  conflicting  decisions  of  the  stat^ 
courts  cited,  it  is  evident  that  there  is  no  such  general  law  on  the 
subject  as  will  be  deemed  to  control  their  construction. 

In  the  courts  of  the  United  States  the  rule  of  the  common 
law  in  determining  the  navigability  of  rivers,  and  the  effect  there- 
of  upon  the  jurisdiction  of  the  court,  has  been  disregarded  since 
the  decision  of  the  case  of  The  Genesee  Cliief,  12  How.  443,  455. 
This  court  there  said  that  there  was  nothing  in  the  ebb  and  flow 
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of  the  tide  which  made  a  stream  suitable  for  admiralty  jurisdic- 
tion,  nor  anything  in  the  absence  of  the  tide  that  rendered  it  an. 
fit;  that  if  a  stream  was  a  public  navigable  water,  on  which  com- 
merce was  carried  on  between  different  States  and  nations,  the 
reason  for  the  jurisdiction  was  precisely  the  same ;  and  that  any 
distinction  made  on  that  account  was  merely  arbitrary,  without 
any  foundation  in  reason,  and  would  indeed  seem  to  be  ihconsis- 
tent  with  it.  The  eminent  Chief  Justice  who  delivered  the  opin- 
ion in  that  case  explained  how  in  England  the  ebb  and  flow  of 
the  tide  became  the  test  of  the  navigability  of  a  stream,  as  we 
have  stated  it  above;  that  there  tide- waters,  with  a  few  small  and 
unimportant  exceptions,  meant  nothing  more  than  public  rivers 
as  contradistinguished  from  private  ones;  and  that  hence  arose 
the  doctrine  of  admiralty  jurisdiction,  which  was  confined  to  the 
ebb  and  flow  of  the  tide;  in  other  words,  to  public  navigable 
waters.  He  then  added:  <<As  the  English  definition  was 
adopted  in  our  courts,  and  constantly  used  in  judicial  proceed- 
ings and  forms  of  pleading,  borrowed  from  England,  the  public 
character  of  the  river  was  in  process  of  time  lost  sight  of,  and 
the  jurisdiction  of  the  admiralty  treated  as  if  limited  by  the  tide. 
The  description  of  a  public  navigable  river  was  substituted  in  the 
place  of  the  thing  intended  to  be  described.  And  under  the  nat- 
ural influence  of  precedents  and  established  forms,  a  definition 
originally  correct  was  adhered  to  and  acted  on,  after  it  had 
ceased,  from  a  change  in  circumstances,  to  be  the  true  descrip- 
tion  of  public  waters. 

In  Barney  v.  Keokuk^  94  U.  S.  324,  338,  the  same  subject 
In  some  of  its  features  was  under  consideration  in  this  court,  and 
the  language  used  is  especially  applicable  to  cases  like  the 
one  before  us.  That  action  was  against  the  city  of  Keo- 
kuk and  a  steam  packet  company,  to  recover  the  possession  of 
certain  premises  occupied  by  them  with  railroad  tracks,  buildings 
and  sheds  on  the  bank  of  the  Mississippi  river,  and  in  that  city. 
The  court,  in  considering  the  question  presented,  observed  that 
*  *the  confusion  of  navigable  with  tide- water,  found  in  the  monu- 
ments of  the  common  law,  long  prevailed  in  this  country,  not- 
withstanding the  broad  differences  existing  between  the  extent 
and  topography  of  the  British  Island  and  that  of  the  American 
Continent.  It  had  the  influence  for  two  generations  of  excluding 
the  admiralty  jurisdiction  from  our  great  rivers  and  inland  seas; 


85  PACKER  V.  BISD.  {  38 

and  nnder  the  like  inflaence  it  laid  the  foundation  in  many  states 
of  doctrines  with  regard  to  the  ownership  of  the  soil  in  navigable 
waters  above  tide-water  at  variance  with  sound  principles 
of  public  policy.  Whether,  as  rules  of  property,  it  would  now 
be  safe  to  change  these  doctrines  where  they  have  been  applied, 
as  before  remarked,  is  for  the  several  States  themselves  to  deter- 
mine. If  they  choose  to  resign  to  the  riparian  proprietor  rights 
which  properly  belong  to  them  in  their  sovereign  capacity,  it  is 
not  for  others  to  raise  objections.  In  our  view  of  the  subject  the 
correct  principle  was  laid  down  in  Martin  v.  WaddtUy  16  Pet. 
367;  Pollard's  Lessee  v,  Hagan^  3  How.  212;  and  Goodtitle  v. 
Kibhe^  9  How.  471.  These  cases  related  to  tidewater,  it  is  true; 
but  they  enunciate  principles  which  are  equally  applicable  to  all 
navigable  waters.  And  since  this  court,  in  the  case  of  The  Gene- 
see  Chief,  12  How.  443,  has  declared  that  the  great  lakes  and  other 
navigable  waters  of  the  country,  above  as  well  as  below  the  flow 
of  the  tide,  are,  in  the  strictest  sense,  entitled  to  denomination  of 
navigable  waters,  and  amenable  to  the  admiralty  jurisdiction, 
there  seems  to  be  no  sound  reason  for  adhering  to  the  old  rule  as 
to  the  proprietorship  of  the  beds  and  shores  of  such  waters.  It 
properly  belongs  to  the  States  by  their  inherent  sovereignty,  and 
the  United  States  has  wisely  abstained  from  extending  (if  it  could 
extend) its  survey  and  grants  beyond  the  limits  of  high  water." 

The  legislation  of  Congress  for  the  survey  of  the  public 
lands  recognizes  the  general  rule  as  to  the  public  interest  in 
waters  of  navigable  streams  without  reference  to  the  existence  of 
or  absence  of  tide  in  them.  As  early  as  1796,  in  an  act  provid. 
ing  for  the  sale  of  such  lands  in  the  territory  northwest  of  the 
river  Ohio  and  above  the  mouth  of  the  Kentucky  River,  Con- 
gress declared  <<that  all  navigable  rivers  within  the  territory 
to  be  disposed  of  by  virtue  of  the  act  shall  be  deemed  to  be  and 
remain  public  highways;  and  that  in  all  cases  where  the  opposite 
banks  of  any  stream,  not  navigable,  shall  belong  to  different  per. 
sons,  the  stream  and  the  bed  thereof  shall  become  common  to 
both."    Acf  of  May  18,  1796,  c.  29,  sec.  9,  1  Stat.  468. 

In  Railroad  Company  r.  Schurmeir,  7  Wall.  272,  288,  the 
court  said  that  in  view  of  this  legislation  and  other  similar  acts  it 
did  not  <  'hesitate  to  decide,  that  Congress,  in  making  a  distinction 
between  streams  navigable  and  those  not  navigable,  intended  to 
provide  that  the  common  law  rules  of  riparian  ownership  should 
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apply  to  lands  bordering  on  the  latter,  but  that  the  title  to  lands 
bordering  on  navigable  streams  should  stop  at  the  stream,  and 
that  all  such  streams  should  be  deemed  to  be  and  remain  public 
highways."  The  same  rule  applies  when  the  survey  is  made  and 
the  patent  is  issued  upon  a  confirmation  of  a  previously  existing 
right  or  equity  of  the  patentee  to  the  lands,  which  in  the  absence 
of  such  right  or  equity  would  belong  absolutely  to  the  United 
States,  unless  the  claim  confirmed  in  terms  embraces  the  land 
under  the  waters  of  the  stream. 

The  language  of  the  decree  of  confirmation  describing  the 
tract  confirmed,  and  the  language  of  the  survey  incorporated  in 
the  patent,  both  clearly  indicate  that  the  margin  of  the  river  was 
intended  as  the  eastern  boundary  of  the  tract  confirmed,  and  we 
find  nothing  either  in  any  act  of  Congress  or  in  any  decision  of 
the  Federal  courts  which  would  enlarge  the  effect  of  the  grant 
The  title  of  one  claiming  under  the  patent  does  not,  therefore, 
extend  beyond  the  edge  of  the  stream. 

The  judgment  of  the  court  below  is  accordingly  affirmed. 

NoTS — See  Annotations  at  end  of  next  case. 


RAILWAY  V.  RAMSET. 
(53  Ark.  814.) 


Boundaries— Navigable  Streams.  In  the  United  States  the 
navigability  of  a  stream  is  not  determined  by  the  ebb  and  flow  of  the  tide 
as  at  common  law,  but  by  the  faots  as  to-whether  or  not  it  can  be  used  for 
the  pnrposes  of  navigation. 

Riparian  owner— Title  to  the  banks  and  bed  of  navi^rable 
streams.  '*The  shores  of  navigable  waters,  and  the  soils  under  them** 
do  not  belong  to  the  riparian  owner,  by  virtnre  of  his  ownership  of  the 
land  npon  the  bank  of  the  river,  under  a  patent  from  the  United  States. 

''Hiffh  water"  and  ''beuiks"  defined.  There  are  no  fixed  roles 
to  determine  the  exact  location  of  high  water  line  or  the  limit  of  the  river 
bed.    For  discussion  of  principles,  see  opinion. 

Accretion  and  Alluvion.  The  alluvion  which  is  added  by  natural 
causes  belongs  to  the  owner  of  the  land. 

Hughes,  J. 

Sec.  34,  Facts  stated.  Appellees,  being  the  own- 
ers as  tenants  in  common  by  inheritance  from  an  ancestor,  who 
derived  title  under  a  patent  from  tlie  United    States  government^ 
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of  the  north-west  fractional  part  of  section  21,  township  13  north, 
range  6  west,  on  the  bank  of  and  bordering  on  White  river,  in 
Independence  county,  containing  according  to  the  patent,  22.59 
acres,  the  patent  for  which  bears  date  12th  of  December,  1823, 
brought  suit  against  the  railway  company  to  recover  the  value  of 
3,658  car  loads  of  gravel,  which  the  appellant  took  from  a  gravel 
bar,  which,  the  appellees  alleged  in  their  complaint,  was  lying 
immediately  adjacent  to  and  between  the  high  bank  and  the  water 
in  the  main  channel  of  White  riv^r.  They  alleged  that  this  bar 
had  formed  against  the  bank  by  long  years  of  accretion,  and  that 
it  is  not  now  a  part  of  the  main  or  ordinary  channel  of  the  river, 
but  that  it  has  become  a  part  of  their  said  tract  of  land  by  ac- 
cretion, and  lies  immediately  in  front  of  the  same  between  the 
banks  of  said  stream.  The  appellant  answered,  admitting  the 
location,  as  described,  of  the  tract  of  land,  and  the  taking  of  the 
gravel  from  the  bar,  but  denied  that  the  gravel  bar  was  a  part  of 
the  tract  of  land  owned  by  the  plaintiffs. 

The  proof  showed  that  the  gravel  bar  was  not  a  part  of  the 
north-west  fractional  quarter  of  section  21,  township  13  north, 
range  6  west,  but  that  it  laid  <<in  the  river  bed,  in  front  of  the 
tract  of  land;"  that  twenty-five  years  ago,  the  bed  of  White  river 
ran  where  the  gravel  bar  now  is;  that  before  that  time  the  river 
ran  along  the  edge  of  the  bank ;  that  the  gravel  bar  had  formed 
slowly  for  years;  that  it  is  not  above  the  ordinary  stage  of  high 
water,  and  is  bare  at  low  water,  and  that  a  rise  in  the  river  from  six 
to  eight  feet  would  cover  it ;  that  from  ten  to  fifteen  feet  is  an  ordin- 
ary high  water  rise,  and  would  leave  the  gravel  bar  from  five  to  eight 
feet  under  water;  that  no  trees  or  soil  grew  on  the  bar;  that  the 
position  is  this — ^first,  there  is  a  high  bank,  then  a  second  bot- 
tom, then  a  gravel  bar,  and  then  the  water;  that  the  second  bot- 
tom is  five  or  six  feet  higher  than  the  bar;  that  any  year,  at  some 
time,  the  water -in  the  river  rises  from  fifteen  to  twenty -two  feet; 
that  in  ordinary  high  water  steamboats  can  pass  right  on  the 
gravel  bar  in  controversy;  that  there  is  a  swag  between  the  gravel 
bar  and  the  bank,  in  which  minnows  have  often  been  caught ; 
that  the  water  often  rises  over  this  gravel  bar  in  one  night. 

The  cause  was  submitted  to  a  jury  upon  the  evidence  and 
instructions  of  the  court,  and  there  was  a  verdict  for  appellees, 
which,  upon  motion  by  appellant  for  new  trial,  the  court  refused 
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to  disturb,  whereupon  appellant,  haying  saved  exceptions  to  the 
giving  and  refusing  of  instructions  by  the  court,  appealed. 

The  main  question  to  be  determined  is,  how  far  the  owner- 
ship of  the  appellees  in  the  land  between  the  banks  of  the  river, 
in  front  of  their  tract,  extends,  by  virtue  of  their  ownership  of 
the  land  upon  the  bank  of  the  river,  under  the  patent  from  the 
government  of  the  United  States. 

Sec.  36.    Streams  as  boundaries— As  to  what  is 

a  navigable  stream.  At  common  law,  <  <as  a  general  princi- 
ple, the  soil  of  ancient  ijavigable  rivers,  where  there  is  a  flux  and 
reflux  of  the  sea,  belongs  to  the  crown,  and  that  of  other  streams 
to  the  subject,  that  is,  to  the  owners  of  the  adjacent  grounds,  to 
each  respectively,  as  far  as  the  middle  of  the  stream."  Wool- 
rych  on  Waters,  44.  The  ebb  and  flow  of  the  tide  in  a  river  was 
at  common  law  the  most  usual  test  of  its  navigability,  but  was 
not  a  conclusive  test.  Woolrych  on  Waters,  40.  The  soil  under 
navigable  streams,  at  common  law,  belonged  to  the  king  as  parens 
patriae^  for  the  same  reason  that  the  waters  did;  that  is,  as  a 
trust  for  the  public  use  and  benefit.  Woolrych  on  Waters,  chaps. 
1  and  2;  Angel  on  Tide  Waters,  19-67;  Hale,  De  Jure  Maris, 
cited  in  6  Cowen,  539;  Chapman  v.  Kimball^  9  Conn.  38  (21  Am. 
Dec.  707). 

Many  States  of  the  United  States  have  held  to  the  common 
law  test  of  the  navigability  of  rivers,  and  to  the  doctrine  that  only 
those  rivers  are  navigable  in  a  legal  sense  in  which  the  tide  ebbs 
and  flows,  and  there  has  been  much  discussion  and  conflict  of  au- 
thority upon  this  question,  a  majority  in  number,  perhaps,  of 
the  courts  of  last  resort  maintaining  the  common  law  doctrine. 
But  the  more  reasonable  test,  as  we  conceive,  of  the  navigability 
of  a  river  is  its  use  as  a  navigable  stream,  or  its  capability  of  be- 
ing used  as  such.  The  ebb  and  flow  of  the  tide  is  merely  an  arbi- 
trary test,  since  many  waters  where  the  tide  flows  are  not  in  fact 
navigable,  and  many,  especially  on  this  continent  where  it  does 
not  flow,  are  navigable.  **It  is  navigability  in  fact  that  forms 
the  foundation  for  navigability  in  law."  McManvs  v.  Car- 
michael,  3  Iowa,  1 ;  Genesse  Chiefs  12  Howard,  443. 

While  in  England  the  ebb  and  flow  of  the  tide  is  the  most 
convenient,  certain  and  usual  test  of  the  navigability  of  rivers,  as 
the  tide  in  fact  does  ebb  and  flow  in  all  the  navigable  rivers,  it  is 
wholly  inapplicable  in  this  country,  where  there  are  large  fresh 
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water  rivers  thoosandB  of  miles  long,  flowing  almost  across  the 
entire  continent,  bearing  upon  their  bosom  the  commerce  of  the 
outside  world  in  part,  as  well  as  of  the  continent.  The  longest 
river  in  England,  the  Thames,  is  only  aboat  250  miles,  and  the 
Severn  is  only  aboat  210  miles  in  length. 

Sec.  36.    Riparian  owners— Bight  of  to  banks 

and  'beds  of  Streama  If  we  apply  the  principle  of  the 
common  law,  that  the  soils  under  the  navigable  waters  belong  to 
the  sovereign  for  the  benefit  and  use  of  the  public,  and  are  not 
governed  by  the  common  law  test  of  the  navigability  of  streams, 
but  by  their  navigability  in  fact,  we  are  constrained  to  maintain 
that  the  true  doctrine  is  that  the  beds  of  navigable  rivers  belong 
to  the  State,  notwithstanding  the  tide  does  not  ebb  and  flow  in 
them.  In  Pollard's  Lessee  v,  Hagan^  3  How.  213,  it  is  held, 
that  <<The  shores  of  navigable  waters,  and  the  soils  under  them, 
were  not  granted  by  the  constitution  to  the  United  States,  but 
were  reserved  to  the  States  respectively ;  and  the  new  States  have 
the  same  rights,  sovereignty  and  jurisdiction  over  this  subject  as 
the  original  States."  And  Mr.  Justice  McRinley,  delivering  the 
opinion  of  the  court,  at  page  229  says:  <<Then  to  Alabama  be- 
long the  navigable  waters,  and  soils  under  them,  in  controversy 
in  this  case,  subject  to  the  rights  surrendered  by  the  Constitution 
to  the  United  States."  And  on  page  230  he  says:  <'To  give  to 
the  United  States  the  right  to  transfer  to  a  citizen  the  title  to  the 
shores  and  the  soils  under  the  navigable  waters,  would  be  plac- 
ing in  their  hands  a  weapon  which  might  be  wielded  greatly  to 
the  injury  of  the  State  sovereignty,  and  deprive  the  State  of  the 
power  to  exercise  a  numerous  and  important  class  of  police 
powers."  Groodtiile  t?.  Kihhe,  9  How.  471,  affirms  the  doctrine 
of  this  case,  and  holds  that  the  title  to  the  soil  in  navigable  waters 
below  high-water  mark  is  in  the  state. 

In  the  case  of  McManus  v.  Carmichaely  supra,  the  court  held 
that,  by  the  acts  of  the  United  States  relating  to  the  survey  and 
sale  of  public  lands  (see  act  of  May  18,  1796,  etc.),  and  also  by 
the  law  establishing  the  general  land  ofilce,  the  whole  bed  of  nav- 
igable rivers  is  excepted  from  the  surveys,  and  that  the  lands  of 
the  United  States  are  sold  with  reference  to  the  plats  and  field 
notes  of  the  survey.  It  is  also  held  in  the  same  case  that  the  rule 
that  grants  are  to  be  construed  most  strongly  against  the  grantor 
does  not  apply  to  public  grants; but  that,  the  government  being 
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bat  a  trustee  for  the  public,  its  grants  are  to  be  constmed  strictly. 
This  is  familiar  law.  In  Middleton  v.  Pritchard^  3  Scam.,  510 
(38  Am.  Dec.  112),  Mr.  Justice  Wilson  in  a  dissenting  opinion 
says  in  regard  to  the  sale  of  lands  by  the  government:  <<The  land 
authorized  to  be  sold,  and  the  mode  of  selling  it,  is  prescribed  by 
law,  andallsalesin  violation  of  that  are  void.  *  ♦  ♦  These  surveys 
and  plats  are  the  guides  of  the  land  officers  in  making  their  sales. 
They  have  no  authority  to  sell  a  single  acre  that  has  not  been 
surveyed." 

In  Barney  v.  Keokuk^  94  U.  S. ,  324,  Mr.  Justice  Bradley,  in 
discussing  this  question,  says  en  page  336:  <<In  this  country,  as 
a  general  thing,  all  waters  ^e  deemed  navigable,  which  are  really 
so;"  and  on  page  338  he  says:  «*In  our  view  of  the  subject  the 
correct  principles  were  laid  down  in  Martin  v.  Waddell^  16  Pet., 
367,  Pollard's  Lessee  v,  Hagan,  3  How.  212,  and  Gobdtitle  v, 
Kihhe^  9  How.  471.  These  cases  related  to  tide- water,  it  is  true; 
but  they  enunciate  principles  which  are  equally  applicable  to  all 
navigable  waters.  And  since  this  court,  in  the  case  of  The  Gen- 
esee  Chiefs  12  How.  443,  has  declared  that  the  Great  Lakes  and 
other  navigable  waters  of  the  country,  above  as  well  as  below  the 
flow  of  the  tide,  are,  in  the  strictest  sense,  entitled  to  the  denom- 
ination of  navigable  waters,  and  amenable  to  the  admiralty  juris- 
diction, there  seems  to  be  no  sound  reason  for  adhering  to  the  old 
rule  as  to  the  proprietorship  of  the  beds  and  shores  of  such 
waters.  It  properly  belongs  to  the  States  by  their  inherent  sov- 
ereignty, and  the  United  States  has  wisely  abstained  from  extend- 
ing (if  it  could  extend)  its  surveys  and  grants  beyond  the  limits 
of  high  water.  The  cases  in  which  this  court  has  seemed  to  hold 
a  contrary  view  depended,  as  most  cases  must  depend,  on  the 
local  laws  of  the  States  in  which  the  lands  were  situated." 

Sec.  37-    "High  water"  and  '^banks''  defined.  But 

it  is  necessary  to  a  full  understanding  of  the  rights  of  a  riparian 
owner  and  of  the  public  in  the  lands  between  the  banks  of  a  river 
to  determine  the  legal  meaning  of  the  phrase,  <<high  water. ''  It 
does  not  mean,  as  has  been  sometimes  supposed,  the  line  reached 
by  the  great  annual  rises,  regardless  of  the  character  of  the  lands 
subject  at  such  times  to  be  overflowed.  But,  as  decided  in  the 
case  of  Houghton  v.  Railway ^  47  Iowa,  370,  "high  water  Hiark 
then,  as  the  line  between  the  riparian  proprietor  and  public,  is  to 
he  regarded  as  coordinate  with  the  limit  of  the  river  bed.    What- 
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ever  difficulty  there  may  be  in  determining  it  i  n  places,  this 
donbtless  may  be  said:  What  the  riyer  does  not  occupy  long 
enough  to  wrest  from  vegetation,  so  far  as  to  destroy  its  value  for 
agriculture,  is  not  river  bed." 

In  Howard  v.  lu^ersoU,  13  How.  (U.  S.)  381,  BIr.  Justice 
Curtis  gave  a  satisfactory  definition  of  the  bank  and  bed  of  a  riv- 
er.  He  says,  <<rhe  banks  of  a  river  are  those  elevations  of  land 
which  confine  the  waters  when  they  rise  out  of  the  bed;  and  the 
bed  is  that  soil  so  usually  covered  by  water  as  to  be  distinguish- 
able from  the  bank  by  the  character  of  the  soil,  or  vegetation,  or 
both,  produced  by  the  common  presence  and  action  of  flowing 
water.  But  neither  the  line  of  ordinary  high-water  mark,  nor  of 
ordinary  low-water  mark,  nor  of  a  middle  stage  of  water,  can  be 
assumed  as  the  line  dividing  the  bed  from  the  banks.  This  line 
is  to  be  found  by  examining  the  bed  and  banks,  and  ascertaining 
wher^  the  presence  and  action  of  water  are  so  common  and  usual, 
and  so  long  continued  in  all  ordinary  years,  as  to  mark  upon  the 
soil  of  the  bed  a  character  distinct  from  that  of  the  banks,  in  re- 
spect ^to  v^etation,  as  well  as  in  respect  to  the  nature  of  the  soil 
itself.  Whether  this  line  between  the  bed  and  the  banks  will  be 
found  above  or  below,  or  at  a  middle  stage  of  water,  must  depend 
upon  the  character  of  the  stream.  *  *  *  But  in  all  cases  the  bed 
of  a  river  is  a  natural  object,  and  is  to  be  sought  for,  not  merely 
by  the  application  of  any  abstract  rules,  hut  as  other  natural  ob- 
jects are  sought  for  and  found,  by  the  distinctive  appearances 
they  present;  the  banks  being  fast  land,  on  which  vegetation,  ap- 
propriate  to  such  land  in  the  particular  locality,  grows  wherever 
the  bank  is  not  too  steep  to  permit  such  growth,  and  the  bed  be- 
ing  soil  of  a  different  character  and  having  no  vegetation,  qt  only 
such  as  exists  when  commonly  submerged  by  water. " 

The  owner  of  land  on  the  margin  of  a  navigable  stream  in 
this  State,  holding  under  a  grant  from  the  United  States  govern- 
ment, does  not  take  ad  medium  Jilum  aquae^  but  to  high-water' 
mark,  as  limited  and  defined  above,  and  the  beds  of  all  navigable 
rivers  in  the  State  belong  to  the  State  in  trust  for  the  use  of  the 
public. 

Sec.  38.    Accretion  and  Alluvion.    Was  the  gravel 

bar  an  accretion  to  appellee's  land?  Accretion  to  land  on  a  stream 
navigable  or  unnavigable  belongs  to  the  owner  of  the  land;  there- 
fore, if  appellee's  contention  that  this  bar  has  become  a  part  of 
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his  land  by  accretion  has  been  maintained,  the  Judgment  of  the 
circuit  court  is  correct.  Warren  v.  Cliambersj  25  Ark.  120  (91  Am. 
Dec.  538)  New  Orleans  v.  U.  S,,  10  Peters  662;  24  How.  41; 
4  Wall.  502;  A.  &  E.  Encyclopcedia  of  Law,  vol.  1,  sec.  5,  p. 
137,  and  cases  cited.  Accretion  is  the  increase  of  real  estate,  by 
the  addition  of  portions  of  soil  by  gradual  deposition,  through 
the  operation  of  natural  causes,  to  that  already  in  the  possession 
of  the  owner.  The  term  <*alluvion"  is  applied  to  the  deposit  it. 
self,  while  accretion  rather  denotes  the  act.  3  Wash,  on  Real 
Prop.,  60  and  61;  Bouvier's  Law  Diet.,  title,  ** Accretion;"  Wool- 
rych  on  Waters  (lateral  p.  29). 

Fleta  says:  *<We  acquire  a  right  to  things,  according  to  the 
law  of  nations,  by  accession.  That  which  a  stream  has  added  to 
our  land  by  alluvion  for  instance,  belongs  to  us  by  virtue  of  the 
same  law."  -  Fleta,  Liber  3,  c.  2,  sec.  6. 

Does  the  testimony  in  this  case  show  that  the  gravel  bar  is 
alluvion  added  to  the  land  of  the  appellees  by  accretion?  We 
think  not.  On  the  contrary,  the  evidence  shows  that  the  gravel 
bar  is  a  part  of  the  bed  of  White  Elver,  within  the  above  defini- 
tion. 

Reversed  and  remanded. 

ANNOTATIONS. 

Sec.  39.     Navigable  streams  as   boundaries — 

Oommon  law  rule.  Much  of  the  confusion  in  the  law  upon 
this  subject  has  resulted  from  an  attempt  to  adopt  the  arbitrary 
and  technical  rules  of  the  common  law,  in  respect  to  what 
waters  should  be  regarded  as  '  ^navigable, "  to  a  country  vastly 
different  by  nature  from  that  in  which  they  had  their  origin.  It 
is  the  rule  of  the  common  law  that  the  title  of  owners  of  land 
bordering  on  rivers  above  the  ebb  and  flow  of  the  tide  extends  to 
the  middle  of  the  stream,  but  that  where  the  waters  of  the  river 
are  affected  by  the  tides,  the  title  of  such  owners  is  limited  to 
ordinary  high-water  mark.  In  other  words,  in  determining 
boundaries  under  the  common  law  rule,  waters  are  regarded  as 
navigable  whenever  they  are  affected  by  the  tides,  and  non  navi- 
gable when  they  are  not.  Many  cases  have  adhered  strictly  to 
this  rule.  Arnold  v,  Mundy^  1  Halstead  (N.  J.)  1  (10  Am.  Dec. 
356,  and  note)  ;  Administrator  of  Garit  v.  CJiamhers  and  Coats, 
3  Ohio  496;   Walker  v.  Board  of  Public    Works,  16  Ohio,   540; 
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Storer  v.  Freeman,  6  Mass.  435  (4  Am.  Dec.  155);  Berry  v,  Sny- 
der, 3  Bosh  266  (96  Am.  Dec.  219);  Kentucky  Lumber  Co.  v. 
Green,  87  Ky.  257  (8  S.  W.  Rep.  439;  10  Ky.  Law  Rep.  139) 
WiJUamshurg  Boom  Co.  v.  Smith,  84  Ky.  372  (1  S.  W.  Rep.  765 ; 
8  Ky.  Law  Rep.  369);  Chapman  v.  Kimball,  9  Conn.  38(21  Am. 
Dec.  707);  McCulloughv,  Wall,  4  Rich.  L.  (S.  C.)  68  (53  Am. 
Dec.  715);  Larmanv.  Benson,  S  Mich.  18  (77  Am.  Dec.  435); 
Walker  v,  Shepherdson,  4  Wis.  486  (65  Am.  Dec.  324);  Schur- 
meter  v.  St.  Paul  &  Pac.  R.  R.,  10  Minn.  82  (88  Am.  Dec.  69); 
and  it  has  been  recently  decided,  both  in  Wisconsin  and  Michigan, 
that  a  grant  from  the  government,  without  reservatipn  of  lands 
on  the  bank  of  a  navigable  river,  vests  in  the  purchaser  the  title 
to  any  unsurveyed  islands  lying  between  the  main  land  and 
the  center  of  the  stream,  Butler  v.  Grand  Rapids  ds  J.  R.  R. , 
Co.,  (Mich.) '48  N.  W.  Rep.  569*;  Chando$  Adm.  v.  Mack 
77  Wis.  573  (46  N.  W.  Rep.  803).  In  Lidiana  and  Illinois 
the  title  of  a  riparian  owner  on  the  Ohio  River  extends  to  low- 
water  mark,  Entminger  v.  People,  47  111.  384  (95  Am.  Dec. 
495) ;  Bainbridge  v.  SJierlock,  29  Ind.  364  (95  Am.  Dec.  644) ; 
Martin  and  others  v.  City  of  Evansville,  32  Ind.  85.  Grants  of 
the  government  for  lands  bounded  on  streams  and  other  waters, 
without  any  reservation  or  restriction  of  terms,  are  to  be  con- 
strued as  to  their  effect  according  to  the  law  of  the  state  in  which 
the  lands  lie,  Hardin  v.  Jordon,  140  U.  S.  371;  St.  Louis  v.  Rutz, 
138  U.  S.  242;  Barney  v.  Keokuk,  94  U.  S.  324  (24  L.  Ed.  224). 

Sec.  40.    Same — A  different  rule.    Much  reason  and 

authority  exist  in  support  of  the  rule  laid  down  in  the  cases  we 
have  reported  supra,  to  the  effect,  that  the  common  law  rule  is 
inapplicable  to  this  country  and  that  streams  which  are  navigable 
in  fact  are  to  be  regarded  as  '^navigable''  in  determining  the  rights 
of  riparian  owners,  although  they  are  not  affected  by  the  ebb  and 
flow  of  the  tide.  This  rule  is  very  elaborately  and  ably  sustained 
by  the  opinions  of  the  Supreme  Courts  of  New  York  and  Iowa,  in 
the  cases  of  Hie  People  v.  The  Canal  Appraisers,  33  N.  Y.  461, 
and  McManus  v.  Carmichcel,  3  Iowa  1,  respectively.  In  the  Iowa 
case  on  page  27,  the  court  say,  <* Although  the  ebb  and  flow  of 
the  tide  was,  at  common  law,  the  most  usual  test  of  navigability, 
yet  it  was  not  necessarily  the  only  one.  TlyB  term  navigable  em- 
braces within  itself,  not  merely  the  idea  that  the  waters  could  be 
navigated  in  fact,  but  also  the  idea  of  publicity,  so  that  saying 
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waters  were  public  was  equivalent,  in  a  legal  sense,  to  saying  they 
were  navigable.  Yet  the  navigability  in  fact  was  the  leading  idea, 
and  was  the  ground  of  their  publicity.  But,  on  the  other  hand, 
there  are  in  England  and  in  this  country  many  arms  of  the  sea, 
which,  though  not  navigable  in  fact,  are  so  legally.  It  is  worthy 
of  attention  that  the  ebb  and  flow  of  the  tide  does  not,  in  reality, 
make  the  waters  navigable,  nor  has  it,  in  the  essence  of  the  thing, 
anything  to  do  with  it.  The  fact  that  certain  rivers  were  acces- 
Bible  and  could  be  navigated  by  vessels  of  considerable  burden, 
Uways  constituted  the  substance  of  the  thing.  But,  as  in  Eng- 
iand  the  tide  waters,  particularly  the  seas,  were  by  far  the  most 
important;  and  as  all  of  the  rivers  of  that  country,  navigable  in 
fact,  were  affected  to  a  greater  or  less  extent  by  the  tide;  and  as 
iie  high  and  important  admiralty  jurisdiction  wns  always  gov- 
turned  by  this  criterion,  the  ebb  and  flow  of  the  tide  became  the 
usual  test.  The  nature  of  the  admiralty,  relating  as  it  did  to  the 
high  seas,  where  the  king's  authority  had  sole  sway,  and  to  the 
arms  of  the  sea,  gave  prominence  to  the  tidal  ebb  and  flow,  in 
legal  thought.  But  there  is  nothing  in  nature  or  reason  to  con- 
stitute this  the  only  criterion."  To  same  effect,  see  Carbon  v. 
Blazer,  2  Binney,  (Penn.)  475(4  Am.  Dec.  46S)  ;Fulmer v.  WtU 
Hams,  122  Penn.  St.  191  (15  Atl.  Rep.  726;  9  Am*.  St.  Rep.  88); 
Monongahela  Bridge  Co.  v.  Kirk,  46  Penn.  St.  112  (84  Am.  Deo. 
527);  Stover  v.  Jack,  60  Penn.  St.  339  (100  Am.  Dec.  566);  Stuart 
V.  Clark' i  Lessee,  2  Swan  (Tenn.)  9  (58  Am.  Dec.  49);  Collins  v. 
Benlury,  3  Iredell's  Law,  (N.  C.)  277  (38  Am.  Dec.  722);  Cates 
V.  Wadlington,  1  McCord,  (S.  C.)  580  (10  Am.  Dec.  699);  Wood 
V.  Fowler,  26  Kans.  682  (40  Am.  Rep.  330) ;  Barney  v,  Keokuk, 
94  U.  S.  324;  Haight  v.  City  of  Keokuk,  4  Iowa  199;  Tomlin  v. 
The  J)uhuque,  Bellvue  &  Miss,  R,  R.,  32  lo.  106. 

Sec.  41.  Same — ^Lakes.  The  Supreme  Court  of  the 
United  States  hold  that  under  a  grant  of  lands,  in  the  state  of 
Illinois,  bounded  on  a  lake  or  pond  which  is  not  tide  water  and  is 
not  navigable,  the  grantee  takes  to  the  centre  of  such  lake  or 
pond,  notwithstanding  the  opinion  of  the  Supreme  Court  of  that 
state  in  the  case  of  Trustees  of  Schools  v.  Schroll,  120  111.  509  (12 
N.  E.  Rep.  243)',ffardinv.  Jordan,  140  U.  S.  371;  Mitchell  v. 
Smale,  140  U.  S.  406.  A  non-navigable  inland  lake  may  be  pri- 
vate property,  Lemheck  v.  Nye,  4!J  0.  St.  336  (24  N.  E.  Rep. 
686).    This  state  adheres  to  the  common  law  rule  in  respect  to 


95  ANNOTATIONS.  i  41 

navigable  streams,  see  Gavit  v.  C%am&er«,  3  Ohio  496;  but  it  holds 
that  this  case  does  not  apply  to  the  owners  of  land  bounding  Lake 
Erie  and  Sandusky  Bay,  although  they  are  not  subject  to  the  ebb 
and  flow  of  the  tide.  Sloan  v.  Biemiller,  34  0.  St  492.  In 
Minnesota  the  title  to  soil  under  the  water  below  low  water  mark 
of  a  navigable  lake  belongs  to  the  state,  and  the  abuttiog  owners 
cannot  convey  it,  Lake  Superior  Land  Co,  v,  Emenon^  38  Minn. 
406  (38  N.  W.  Rep.  200).  A  patent  from  the  United  States  of  a 
surveyed  fractional  government  subdivision,  bounded  on  a  meand- 
ered lake,  conveys  the  land  to«the  lake,  although  the  meander  line 
of  the  survey  be  found  to  be  not  coincident  with  the  shore  line. 
Railroad  Company  r.  Schurmetr,  7  Wall.  (U.  S.  )  272  (19  L.  Ed. 
74);  Hardin  v.  Jordan^  140  U.  S.  371;  Ecerson  v.  City  of  Waseca^ 
44  Minn.  247  (46  N.  W.  Bep.  405).  In  support  of  this  proposi- 
tion  the  Supreme  Court  of  Minnesota,  in  the  case  cited,  refer  to 
the  following  authorities,  Skurmeier  v.  St.  Paul  ds  Pacific  R,  Co,^ 
1 0  Minn.  59,  82  (88  Am.  Dec.  59) ;  Jefferies  v.  East  Omaha  Land 
Co.,  134  U.  S.  178  (10  Sup.  Ct.  Rep,  518);  St.  Paul,  S.  &  T.  F. 
R,  Co.v.  First  Div.,  etc.,  R.  Co.,  26  Minn.  31  (1  N.  W.  Rep. 
580);  Palmer  v.  Dodd,  64  Mich.  474  (31  N.  W.  Rep.  209);  Fuller 
V.  Dauphin,  124  111.  542  (16  N.  E.  Rep.  917);  Menasha  Wooden- 
ware  Co.  V.  Law%on,  70  Wis.  600  (36  N.  W.  Rep.  412),  and  cases 
cited;  Sphung  r.  Moore,  120  Ind.  352  (22  N.  E.  Rep.  319).  In 
the  case  of  Railroad  Co,  v,  Schurmeir,  7  Wall.  (U.  S.)  272,  cited 
supra,  the  Supreme  Court  of  the  United  States,  by  Mr.  Justice 
Clifford,  say,  '^Meander  lin^s  are  run  in  surveying  fractional  por. 
tions  of  the  public  lands  bordering  upon  navigable  rivers,  not  as 
boundaries  of  the  tract,  but  for  the  purposes  of  defining  the  sin- 
uosities of  the  banks  of  the  stream,  and  as  the  means  of  ascer- 
taining  the  quantity  of  the  land  in  the  fraction  subject  to  sale, 
and  which  is  to  be  paid  for  by  the  purchaser.  In  preparing  the 
official  plat  from  the  field-notes  the  meander  line  is  presented  as 
the  border  line  of  the  stream,  and  shows  to  a  demonstration  that 
the  ^ter  course,  and  not  the  meander  line,  as  actually  run  on 
the  land,  is  the  boundary. "  Where  an  inland  non-navigable  lake 
covers  a  portion  of  a  section  of  land,  and  the  government  survey 
designates  the  dry  land  in  each  subdivision  as  a  fractional  subdi- 
vision or  lot,  the  purchaser  from  the  government  of  such  lots  ac- 
quires title  to  all  that  portion  of  the  bed  of  the  lake  included  in 
the  whole  subdivision."  Stoner  v.  Rice,  State  Auditor,  121  Ind.  51 
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(22  N.  E.  Rep.  968)  j  Edwards  v.  Ogle  et  al. ,  76  Ind.  302.  The 
owner  of  land  bounded  on  a  lake,  whether  navigable  or  not,  has 
title  to  the  land  left  dry  by  the  gradual  and  imperceptible  receding 
of  the  waters.  Warren  v.  Chambers^  25  Ark.  120  (4  Am. 
Rep.  23). 

See  Epitome  of  Gases:  Bouvidaries]  Riparian  Ovmers. 


WATSON  V.  HORNB. 
(64  N.H.  416.) 

Streams  as  boundaries—New  Icuid  made  by  flllinff.    If  one 

of  two  oonterminouB  proprietors^of  land  bonnded  on  aooTe  makes  new  land 
by  filling  in,  it  wiQ  be  treated  in  all  respects  as  allnyion  formed  by  the  nat- 
ural action  of  the  water. 

3ec.  42.  Facts  Stated.  Facts  found  by  the  court. 
July  27,  1848,  Reuben  Tilton,  and  others,  were  seized  of  the 
tracts  now  owned  by  both  parties,  and  on  that  day  they  conveyed 
to  one  Corson,  under  whom  the  plaintiff  claims,  <  <a  tract  or  parcel 
of  land,  with  the  buildings  thereon,  situate  in  the  said  Rochester, 
on  the  main  street  leading  through  Rochester  village,  bonnded 
and  described  as  follows,  to  wit:  Beginning  at  a  stake  on  said 
street,  sixteen  feet  and  two  inches  abov.e  the  westerly  corner  of 
said  Reuben  Tilton's  dwelling-house;  thence  running  north  32  de- 
grees east  on  a  line  with  the  shed  end  of  the  house  on  said  prem- 
ises to  a  stake  by  the  cove  at  high- water  mark;  thence  north- 
westerly by  said  cove  to  the  south-westerly  side  of  a  rock  with  a 
ring-bolt  in  the  same ;  thence  turning  and  running  on  a  straight 
line  to  said  street  at  a  point  twenty.^even  and  a  half  feet  above 
the  first  mentioned  bound ;  thence  south-easterly  by  said  street 
to  the  bound  begun  at." 

The  cove  mentioned  is  a  portion  of  the  Gocheco  river,  mak- 
ing in  to  the  east  from  the  main  channel,  which  at  that  point  flows 
to  the  south,  at  a  distance  of  about  ten  rods  westerly  from  the 
land  in  question.  The  remainder  of  the  tract  then  owned  by 
Tilton,  and  others,  and  not  conveyed  by  the  foregoing  deed  to 
Corson,  is  now  owned  by  the  defendants. 

Three  or  four  years  ago  the  defendants  carted  earth  and  filled 
in  the  cove  northerly  of  their  own  land,  and  also  northerly  of  a 
line  running  from  the  stake  by  the  cove  to  the  rock  witn  a  rin^- 


97  WATSON  v.  HORNB.  {  42,  43 

bolt,  described  in  the  deed  from  Tilton  and  others  to  Corson  as 
marking  the  points  where  the  side  lines  of  the  premises  struck  the 
cove  on  the  north  at  high-water  mark,  making  new  land  extend- 
ing into  the  cove.  The  portion  of  the  demanded  premises  in  dis- 
pute is  that  part  of  the  made  or  filled  land  included  within  the 
side  lines  of  the  defendants'  premises,  projecting  northerly  in  the 
same  direction  over  the  made  land  into  the  cove;  and  the  question 
is  as  to  the  location  of  the  defendants'  side  lines  upon  the  ground 
beyond  the  stake  and  the  ring-bolt. 

Blodoett,  J. 

Sec.  43.  Streams  as  boundaries— New  land 
made  by  filling  in.  Having  succeeded  to  Corson's  rights 
under  the  conveyance  of  1848  which  makes  the  cove  a  boundary, 
the  plaintiff  became  a  riparian  proprietor  thereon  through  the 
conveyance  to  himself,  and  under  the  well  established  rule  of  law, 
that  where  a  deed  or  grant  of  land  is  bounded  upon  a  river  not 
navigable,  the  boundary  line  extends  to  the  thread  of  the  stream, 
unless  there  is  a  reservation  to  the  contrary,  his  ownership  ex- 
tended to  the  centre  of  the  cove.  It  only  remains,  therefore,  to 
determine  the  manner  in  which  the  side  lines  of  his  lot  shall  be 
protracted  or  extended  into  the  water. 

In  respect  to  this  matter,  the  defendants  properlj'  concede 
that  the  lines  must  be  run  now  the  same  as  if  no  filling  had  been 
done ;  but  they  contend  that,  as  the  cove  is  found  by  the  case  to 
be  a  portion  of  the  Cocheco  river,  the  side  lines  of  the  plaintiff's 
lot  should  be  extended  from  the  stake  and  ring-bolt  bounds  at 
right  angles  with  the  course  of  the  river  to  its  thread  (in  accord- 
ance with  the  general  rule  in  the  case  of  unnavigable  streams,  to 
extend  the  side  lines  of  the  riparian  proprietors  to  the  centre  of 
the  stream  from  the  termini  on  the  bank  at  right  angles  with  the 
general  course  of  the  stream,  unless  varied  by  the  terms  of  the 
conveyance  under  which  the  proprietors  hold),  and  as  the  course 
of  the  Cocheco  is  found  to  be  directly  south,  the  true  line  there- 
fore, should  extend  directly  west  from  those  bounds  to  the  thread 
of  the  river  itself. 

This  contention  cannot  be  supported.  Its  obvious  effect 
would  be  to  deprive  the  plaintiff  of  any  water-front  on  the  cove 
between  the  bounds  named,  in  direct  conflict  with  the 
terms  of  the  deed  of  1848,  which  expressly  mentions  the  cove  as, 
the  water  boundary  of  the  lot.  This  of  itself  is  a  suflScient  answer 
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to  the  contention.  But  aside  from  its  conflict  with  the  deed,  it 
conflicts  no  less  directly  with  the  principle  of  equality  which  in. 
variably  obtains  in  the  apportionment  or  division  between  conter- 
minous proprietors  or  owners  of  land  bounding  upon  water.  The 
objects  to  be  kept  in  view,  in  such  cases,  are,  to  give  to  each  pro- 
prietor a  fair  share  of  the  land,  and  to  secure  to  him  convenient 
access  to  the  water;  and  so,  in  respect  to  alluvion  and  flats,  in  all 
cases  when  practicable,  every  proprietor  is  entitled  to  a  frontage 
of  the  same  width  on  the  new  shore  as  on  the  old  shore,  and  at 
low-water  mark  as  high-water  mark,  without  regard  to  the  side 
lines  of  the  upland,  unless  referred  to,  as  guides  in  particular 
grants,  or  established  as  boundaries  by  the  agreement  or  conduct 
of  the  conterminous  proprietors,  or  the  acts  of  public  authorities. 
Gould  on  Waters,  sec.  162,  and  cases  cited.  When  the  general 
course  of  the  shore  approximates  a  straight  line,  the  division  is 
made  among  the  proprietors  by  lines  perpendicular  to  the  general 
course  of  the  original  bank,  or  of  the  original  mark  of  the  shore. 
Gould  on  Waters,  sec.  163]Bachelder  v,  Keniston,  51  N.  H.  498 
(12  Am.  Rep.  143).  When  it  curves  or  bends,  the  general  rule 
is  to  measure  the  whole  extent  of  high-water  mark  or  of  the  an- 
cient line  along  the  shore ;  to  then  divide  the  line  of  low- water 
mark,  or,  in  the  case  of  alluvion,  the  newly  formed  water  line, 
into  equal  parts,  corresponding  in  number  to  the  feet  or  rods  as- 
certained by  the  above  measurement;  and,  after  apportioning  to 
«ach  proprietor  as  many  of  these  parts  as  he  owned  feet  or  rods 
on  the  old  line,  to  draw  lines  from  the  original  termini  of  the 
boundaries  of  the  upland  to  the  points  of  division  on  the  newly 
formed  line;  or,  in  the  case  of  flats,  on  the  line  of  low  water  mark. 
Deerfieldv.  Arms,  17  Pick.  41  (28  Am.  Dec.  21Q)\  Bachelder  v. 
Kenistoriy  supra \  Jones  v.  Johnston ,  18  How.  IbO]  Johnston  v,  Jones , 
1  Black  209.  If,  instead  of  curving  inward  towards  the  land,  the 
course  of  the  shore  bends  outward,  the  dividing  lines  diverge,  and 
each  proprietor  has  a  correspondingly  greater  width  towards  the 
water  than  towards  the  shore.  Grat^  v.  Deluce,  5  Cush.  9,  12,  13; 
Porter  v  Sullivan,  7  Gray,  443;  Emerson  v,  Taylor,  9  -Maine,  42 
(23  Am.  Dec.  531). 

The  principle  involved  in  the  present  case  is  very  much,  if 
not  precisely,  the  same  as  that  involved  in  the  apportionment  of 
alluvion,  or  the  division  of  flats ;  and  being  of  the  opinion  that 
the  land  formed  by  the  fliling  may,  in  the  situation  and  circum- 
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stances  of  the  case,  properly  be  regarded  as  if  it  were  an  alluyial 
formation,  and  as  this  view  will  also  lead  to  an  equitable  result 
between  the  parties,  no  reason  is  perceived  why  the  same  rules 
should  not  obtain  here  as  were  recognized  in  Deerfield  v.  ArmM 
and  Batchelder  v.  KenistoUy  supra.  Applying  those  rules  to  the 
cove  as  if  it  were  a  river,  the  portion  of  the  land  in  controversy 
which  the  plaintiff  is  entitled  to  recover  will  be  ascertained,  and 
judgment  will  be  accordingly. 

Case  discharged.    * 
Carpenter,  J.,  did  not  sit:  the  others  concurred. 

NoTB — ^For  a  faU  disouBsion  of  the  fliibjeot  of  allayion  and  aooretions, 
BeeBb^an  v.  CampbeOy  8  Porter  (Ala.)  9  (88  Am.  Deo.  267,  276-281  tioto  col- 
lecting the  caaes);  Oonld  on  Watera,  aeca.  155-158;  58  Am.  Bep.  215-221 
noU\  American  and  Eng.  ISncy.  of  Law,  YoL  1,  pp.  186-141. 


CHARITABLE  USES. 

OAOE  y.  SCHOOL  DI8TBI0T. 
(64  N.  H.  282.) 


Charitable  uses— Reversion  of  the  realty.  A  derise  of  land 
for  educational  purposes  upon  condition  that  it  should  revert  to  the  donor 
or  his  heirs  if  at  anytime  *^or  a  space  of  two  years"  it  should  "cease  to  be 
used  for  such  purposes,"  was  held  not  to  rerert  on  account  of  a  suspension 
of  the  school  for  a  period  of  oyer  two  years,  the  property  not  being  used 
for  any  other  purpose. 

Sec.  44.  Facts  stated.  Writ  of  entry,  for  one  undi- 
vided lialf  of  two  acres  of  land.  Facts  found  by  the  court.  Feb- 
ruary 14,  1866,  William  A.  Gage  conveyed  the  land  in  question 
to  Penacook  Academy,  as  a  gift,  upon  conditionfl  as  follows: 
''Provided  said  corporation  and  its  assigns  shall  erect  and  forever 
maintain  a  good  and  sufficient  fence  between  said  land  and  other 
land  now  owned  by  said  grantor  ;tuad  provided  further,  that  said 
corporation  shall  within  two  years  build  a  school-house  on  said 
land,  and  said  land,  nor  any  part  of  the  same,  shall  ever  be  de. 
voted  to   any  other  use  than  a  location  for  a  school-house, 
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teachers'  house,  and  the  necessary  buildings  and  other  purposes 
of  an  academy  or  public  school;  and  when  said  land  shall  for  the 
space  of  two  years  together  cease  to  be  used  for  such  purposes, 
said  land  shall  revert  to  said  grantor  and  his  heirs,  but  said  cor- 
poration shall  have  the  right  to  remove  their  buildings  from  said 
land. " 

Within  two  years  the  corporation  built  thereon  a  brick  school- 
house,  in  which,  from  the  time  of  its  completion  until  April, 
1883,  an  academic  or  high  school  was  kept  and  maintained. 
From  April,  1883,  to  September,  1885,  no  school  was  kept  in  the 
building,  but  neither  it  nor  the  land  was  devoted  during  that  time 
to  any  other  use  or  purpose. 

February  26,  1867,  the  corporation  mortgaged  the  land  to  H. 
H.  Brown  and  seven  others,  to  secure  notes  for  $10,500,  for 
money  loaned.  All  but  one  of  the  mortgagees  were  then  trustees 
of  the  corporation.  This  mortgage  was  never  foreclosed.  In 
1883  Isaac  K.  Gage,  John  8.  Brown,  and  David  A.  Brown,  three 
of  the  mortgagees,  acting  for  the  mortgagees,  offered  the  entire 
property  >f or  sale;  and  August  19,  1885,  sold  and  conveyed  it, 
with  full  convenants  of  warranty,  to  the  defendants,  who  opened 
a  school  therein  early  in  September.  March  18,  1886,  the  cor- 
poration quitclaimed  to  the  defendant  all  its  right,  title,  and  n- 
terest  in  the  premises. 

Wm.  H.  Gage  died  in  1872,  leaving  a  will,  in  which  he  devised 
his  right  and  interest  in  one  undivided  half  of  the  land  to  the 
plaintiff,  who  in  June,  1885,  entered  and  took  possession  for  a 
breach  of  the  condition  in  the  deed. 

Dob,  C.  J. 

Sec.  45.    Oharitable  uses— Reversion  of  realty. 

The  deed  by  which  Wm.  H.  Gage  conveyed  the  land  to  Penacook 
Academy  contained  a  proviso  that  <<said  corporation  and  its  as- 
signs shall  erect  and  forever  maintain"  a  fence.  By  another 
proviso,  the  corporation  was  to  build  a  school  house  on  the  land 
within  two  years,  and  the  land  and  buildings  were  never  to  ««be 
devoted  to  any  other  use  than  a  location  for  a  school  house,  teach- 
ers' house,  and  the  necessary  buildings  and  other  purposes  of  an 
academy  or  public  school."  The  words  '^assigns"  and  *<academy 
or  public  school,"  and  the  general  educational  purpose  of  the 
grant  are  sufficient  to  show  that  the  corporation  could  convey  the 
land  to  the  defendants  for  the  purposes  of  a  public  school. 
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The  mortgage  and  what*  T^as  done  by  the  mortgagees  did  not 
work  a  forfeiture.  A  forecl'osi^re  of  the  mortgage  is  not  found, 
and  there  is  no  evidence  upon  which  it  can  be  held  as  a  matter  of 
law  that  there  was  a  foreclosure.  Th^  mortgagees'  conveyance  to 
the  defendants  may  operate  as  a  releasd  of  the  mortgage;  but  it 
did  not  give  a  good  title.  The  title  passed  ii?  thh  defendants  by 
the  deed  which  the  corporation  gave  them.  The'jnortgagees'  acts, 
of  which  the  plaintiff  complains,  were  harmless.         /.     /.  - 

The  land  was  to  revert  when  it  ceased,  for  the  space  .V>f.'fwo 
years  together,  <*to  be  used  for  such  purposes.''  If  by  **i!jstL' 
purposes"  the  parties  meant  a  school  in  operation,  there  was  a  for- . 
feiture.  *'Such  purposes"  were  those  previously  mentioned  in  the 
stipulation  that  the  land  should  never  '  ^be  devoted  to  any  other 
use  than  a  location  for  a  school-house,  teachers'  house,  and  the 
necessary  buildings  and  other  purposes  of  an  academy  or  public 
school."  Taken  literally,  this  does  not  require  a  school  every  two 
years;  and  it  is  not  such  language  as  would  be  likely  to  be  chosen 
for  such  a  requirement.  If  the  parties  had  intended  there  should 
be  a  forfeiture  when  two  years  passed  without  a  school  on  the 
premises,  this  intention  would  naturally  have  been  expressed  in 
more  direct  and  unambiguous  terms.  The  land  was  not  <<devoted 
to  any  other  use  than  a  location  for  a  school-house;"  and  there 
was  no  abandonment  or  ruin.  The  premises  remained  in  good 
condition  and  ready  for  educational  use ;  and  there  is  no  evidence 
on  which  it  can  be  found  that  the  non-user  was  so  unreasonable 
in  duration  as  to  defeat  the  purpose  of  the  grant. 

Judgment  for  the  defendants. 

Carpenter,  J.,  did  not  sit:  the  others  concurred. 

Notb: — ^The  oeasation  of  the  existenoe  of  the  society  charged  with 
the  execution  of  the  trost,  and  the  abandonment  of  the  estate  by  those 
-who  compose  the  society  will  not  oanse  the  land  to  revert  to  the  heirs  of 
the  donor.  Appeal  of  Oumbery  110  Pa.  St.  496  (1  AtL  Bep.  437) ;  8torr$  Ag- 
riculture School  V,  Whitney,  64  Oonn.  842  (8  AtL  Bep.  141).  When  the  real 
estate  has  been  conyeyed  to  a  chnrch  for  a  charitable  use  and  the  church 
conyeys  it  to  another  organization,  and  then  ceases  to  exist  as  a  church* 
the  property  does  not  rerert  to  the  heirs  of  the  testator.  Jones  v.  BenthaWf 
180  Pa.  St.  827  (18  AtL  Bep.  651). 


CONTRACTS. 


ALLEBJM3B[  Y.    HUNSIGEEB. 

*  4 

\        (132  Pa.  St.  849.) 

-  Oontract^—Illefiral  oonslderation.  A  party  to  an  executed  oon- 
traot'for  the  sale  of  real  estate  will  not  be  permitted  to  show  the  illegality 
o'f'the.consideration  for  such  contract. 

P£B  Curiam: 

Sec.  46.    OoDtractB— Illegal  consideration.    This 

was  an  attempt  by  the  plaintiff  to  set  up  his  own  torpitude  to  de- 
feat his  own  deed.  If  the  law  sanctions  this,  w€  would  be 
ashamed  to  sit  here  and  administer  it.  Fortunately  it  does  not. 
The  deed  upon  its  face  was  a  valid  instrument.  The  plaintiff 
could  only  avoid  it  by  offering  to  prove  the  illegal  consideration, 
viz. ,  the  lottery  scheme,  in  which  he  was  a  participant,  and  by 
means  of  which  he  was  enabled  to  sell  this  and  a  number  of 
other  lots.  This  evidence  the  court  below  properly  rejected. 
Granted  that  under  the  act  of  March  31, 1860,  the  deed  was  void, 
it  was  not  so  upon  its  face ;  no  part  of  the  lottery  transaction 
appeared  thereon,  and  the  plaintiff  could  only  avoid  it  by  show- 
ing his  own  share  in  the  illegal  transaction.  This,  under  all  au- 
thorities, he  could  not  do.  It  was  said  in  Winton  v.  Freeman,  102 
Pa.  366 :  <<The  books  are  full  of  cases  where  a  party  to  the  fraud 
has  sought  relief  in  the  courts  from  the  consequences  of  his  un- 
lawful act,  but  the  decisions  have  been  uniformly  adverse  to  such 
applications.  It  is  not  the  province  of  the  law  to  help  a  rogue 
out  of  his  toils.  The  rule  is  to  leave  the  parties  where  it  finds 
them,  giving  no  relief  and  no  countenance  to  contracts  made  in 
violation  of  the  statutes ;"  citing  Hershey  t?.  Wetting,  50  Pa.  240 ; 
Evans  v.  Dravo,  24  Pa.  62  (62  Am.  Dec.  359).  There  may  be 
some  excuse,  in  some  instances,  for  men  in  seeking  to  disentangle 
themselves  from  the  web  of  fraud  which  they  have  spun  around 
them,  but  for  this  plaintiff  there  is  none.  He  sold  this  property 
by  means  of  this  lottery  scheme;  he  received  the  money  and  ex- 
ecuted a  deed.  He  retains  the  money,  and  now  seeks  to  recover 
the  property  back  upon  the  allegation  that  the  deed  is  void  under 
the  act  of  1860.     It  is  seldom  we  meet  with  a  claim  so  unblush- 
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ing  and  conscienceless  as  this.  The  learned  jadge  below  was  right 
in  rejecting  his  offer  of  evidence,  and  to  this  extent  keeping  him 
honest. 

Judgment  aflSrmed. 

NoTB.  '^he  general  rale  is,  that  where  an  illegal  contract  has  been 
made,  neither  oonrts  of  law  or  equity  will  interpose  to  grant  any  relief  to 
the  parties,  but  will  leare  them  where  it  finds  them,  if  they  have  been 
eqnaUy  cognizant  of  the  illegality.  1  Story,  Con.,  sec.  486;  2  Par.  Con.,  746; 
a  Ad.,  Con.,  pp.  715-24;  1  Pom.  Eq.  sec  4^.**  Shattvck  v.  WaUon^  6d  Ark. 
147  (13  8.  W.  Bep.  516;  7  L.  B.  A.  551).  A  oonyeyanee  made  in  yiolation 
of  a  statute  which  prescribes  a  penalty  bat  does  not  make  the  act  illegal, 
has  been  held  to  be  a  yalid  deed.  Mead  v.  United  Brethreny  48  Kan.  178 ; 
(23  Pac.  Bep.  108);  Strong  v.  Darling,  9  Ohio  201.  Conyeyanee  tainted 
with  nsnry  held  Toid.  Brakefleld  v.  HcUpem,  58  Ark.  845  (13fi.W.  Bep.  1102). 
A  conrt  of  eqnity  will  not  make  a  dirision  of  land  among  those  who  haye 
participated  in  a  frandolent  scheme  to  obtain  it.  Mitchell  v,  Clinsj  84  Cal. 
409  (24  Pac.  Bep.  164).  It  will  not  grant  relief  between  parties  to  a  frand- 
olent transaction  who  are  equally  in  fanlt.  Brown  v.  Reillyy  72  Md.  489. 
Eqnity  will  not  enforce  a  trnst  which  is  affected  by  fraud.  Ouihrie  v. 
Bacon,  107  N.  C.  887. 


LOCEWOOD  V.  FITTS. 

(90  Ala.  150.) 
Beaoission  of  real  contracts— Fraudulent  representations. 

In  order  to  rescind  a  real  contract  on  acconnt  of  fraudulent  representa- 
tions, snch  representations  mnst  relate  to  the  subject  matter  of  the  con- 
tract, be  concerning  a  material  matter  of  fact,  and  not  a  mere  opinion,  be 
snch  as  the  party  injured  has  the  right  to  and  does  act  upon,  and  must 
constitute  the  inducement  to  the  contract. 

liossor'waiverof  rlffhtto  rescind.  The  right  to  rescind  on 
account  of  fraud  may  be  lost  by  a  confirmation  of  the  contract,  unreason- 
able delay  in  seeking  a  rescission,  or  dealing  with  the  property  after  a 
discoTery  of  the  fraud. 

Clopton,  J. 

Sec.  47.  Pacts  Stated.  On  March  26,  1887,  the  par- 
ties made  an  exchange  of  lands — appellant  conveying  to  appellee 
a  one-fourth  undivided  interest  in  two  hundred  acres  of  land  sit- 
uated In  Jefferson  county,  Alabama,  containing  iron  ore,  receiv- 
ing in  exchange  twenty  lots  near  Minneapolis,  Minnesota.  In 
the  transaction,  the  land  of  appellant  was  rated  at  eight  hundred 
dollars  per  acre,  and  the  lots  at  two  thousand  dollars  each.     By 
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the  bill,  defendant  seeks  a  rescission  of  the  contract,  and  cancel- 
lation of  the  conveyance  made  by  him  to  appellee,  on  the  ground 
of  misrepresentation  as  to  the  location  and  value  of  the  lots.  The 
specific  representations  alleged  in  the  bill  are:  <<that  the  defend- 
ant  assured  and  represented  to  complainant  that  said  lots  of  land 
were  each  worth  the  sum  of  $2,000,  two  thousand  dollars,  in  all 
$40, 000,  and  that  they  were  situated  within  three  miles,  or  only 
a  distance  of  three  miles  from  the  center  of  said  city  of  Minneap- 
olis, a  large  city  and  rapidly  growing  in  the  direction  of  said  lots 
of  land;  that  said  lots  of  laud  would  bring  at  a  forced  sale,  or 
sale  by  the  sheriff,  the  sum  of  one  thousand  dollars  each. "  The 
answer  denies  the  representations  as  charged  in  the  bill,  and  avers 
that  whatever  statements  defendant  made  as  to  the  location  and 
value  of  the  lots  were  merely  his  opinion  and  judgment. 

Sec.  48.  Rescission  of  real  contracts— Fraudu- 
lent representations.  While  a  court  of  equity,  will  rescind 
a  contract  procured  by  a  misrepresentation  by  a  vendor  of  land, 
relating  to  the  subject-matter  of  the  contract,  and  constituting  an 
inducement  to  the  purchaser,  upon  which  he  had  a  right  to  rely, 
and  did  rely,  and  by  which  he  was  actually  deceived  and  injured, 
the  representation  must  be  the  afl^mation  of  a  fact,  in  contra- 
distinction  to  a  mere  expression  of  opinion.  An  assertion  of  a 
vendor  as  to  the  present  or  prospective  value  of  property  he  is 
attempting  to  sell,  if  not  the  affirmation  of  a  specific  fact  affect, 
ing  the  quality,  will,  of  itself,  form  no  substantive  ground  for  a 
rescission  of  a  contract.  Such  affirmations  are  regarded  as  the 
expressions  of  mere  judgment  or  opinion  in  reference  to  the  mat- 
ter, upon  which  the  purchaser  is  supposed  to  be  competent  to 
form  as  correct  opinion  as  the  vendor.  They  are  the  usual  and 
common  assertions  in  respect  to  property,  made  for  the  purpose  of 
effecting  a  sale,  upon  which  the  purchaser  cannot  safely  rely,  and 
are  not  sufficient  ground  for  rescinding  the  contract,  unless  proved 
to  have  been  made  with  a  fraudulent  intent,  or  artifice  is  employ, 
ed  to  aid  the  deception. — 1  Benj.  on  Sales,  sec.  641,  note  10;  2 
Pom.  Eq.  Jur.  sec.  278;  Horner  v.  PerJctns,  124  Mass.  431;  Gor- 
don v,  Butler,  105  U.  S.  553  (26  L.  Ed.  1166);  SuesBegoetter  v. 
Bengenheimer,  46  Wis.  370.  Complainant  testifies,  that  defend- 
ant said  the  <  'lots  would  be  very  valuable,  and  would  come  into 
market  soon,  and  that  he  considered  them  worth  every  dollar  of 
two  thousand  dollars  each.     He  said  that  said  lots  would  sell  at 
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$1,000  each  at  a  forced  sale.'*  Defendant  testifies,  that  he  never 
represented  the  lots  to  be  worth  two  thousand  dollars  each,  but 
that  he  said  he  thought  they  were  worth  one  thousand  dollars 
each.  Taking  the  representation  as  testified  by  complainant,  it 
is,  in  form,  the  expression  of  an  opinion,  aud  must  have  been  so 
understood  by  him.  The  negotiation  was  pending  several  days, 
if  not  for  two  or  more  weeks,  and  nothing  was  said  or  done  to 
hinder  or  prevent  complainant  from  making  inquiries  as  to  the 
value  of  the  lots.  He  said  he  would  be  satisfied  if  he  could  real- 
ize  a  thousand  dollars  per  lot.  Though  the  evidence  shows  they 
could  not  have  been  sold  at  that  time  for  more  than  half  that  sum, 
nothing  is  shown  to  take  the  representation  out  of  the  operation 
of  the  general  rule ;  of  itself  it  forms  no  ground  for  relief.  It  does 
not  appear  to  have  been  so  stated  that  complainant  could  reason, 
ably  treat  it  as  the  affirmation  of  a  fact  upon  which  he  could  safe- 
ly rely. 

The  representation  as  to  the  distance  of  the  lots  from  the 
city  of  Minneapolis  was  the  affirmation  of  a  fact,  which,  if  false 
and  material,  would  authorize  a  rescission  of  the  contract,  unless 
complainant  has  lost  his  right  by  acquiescence  or  waiver.  As  to 
the  distance  from  the  business  center  of  the  city  and  the  post- 
office,  the  witnesses  vary  from  four  and  a  half  to  five  and  a  quar- 
ter miles.  They  also  vary  as  to  the  place  which  is  the  business 
center.  One  of  them  testifies,  and  the  only  one  who  does  testify 
to  this  fact,  that  the  lots  are  three  miles  distant  from  the  resi- 
dence  center;  and  the  evidence  shows  that  they  are  not  three 
miles  distant  from  the  city  limits  proper.  What  was  the  repre- 
sentation as  to  the  distance?  Complainant  testifies,  on  his  direct 
examination,  that  defendant  said,  <<lots  were  located  about  three 
miles  from  the  center  of  the  town;"  but,  being  asked  on  cross 
examnation  to  state  the  language  of  defendant,  he  answered,  <  <de- 
f  endant  said  that  lots  were  situated  in  Remington  Park  about  three 
miles  from  the  city  of  Minneapolis.  I  have  given  his  language  as 
near  as  I  can  remember  it.  *  *  *  *  I  do  not  remember 
whether  he  said  the  lots  were  a  certain  distance  from  the  city 
of  Minneapolis,  or  from  the  business  portion  of  the  said 
city,  or  from  the  center  of  said  city,  but  I  understood  it  to 
be  a  certain  distance  from  the  center  of  said  city. "  Defendant's 
testimony  is  that  he  said,  <<not  more  than  three  miles  from  the 
city,"  by  which  he  meant,  <<from  where  it  was  built  up."     The 
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only  other  witness  who  testified  to  this  representation  is  Hawkins. 
His  evidence  is,  **I  remember  it  was  stated  positively  by  Fitts  to 
Lockwood  how  far  said  lots  were  from  the  business  portion  or 
post-office  of  Minneapolis,  but  I  do  not  now  remember  how  far  it 
was.  I  believe,  however,  it  was  about  four  miles  in  the  direc- 
tion of  St.  Paul. ''  He  admits  that  his  recollection  of  the  de- 
tails is  very  indistinct,  and  his  memory  is  at  fault  as  to  the  di- 
rection  of  the  lots.  Complainant  and  defendant  would  probably 
recollect  more  distinctly  the  representation,  and  on  their  evidence 
we  assume  it  to  have  been  not  more  than  three  miles  from  the 
city.  This  representation  is  susceptible  of  different  constructions; 
it  may  mean,  from  the  limits  of  the  city,  or  the  business  center, 
or  the  center  of  population,  or  the  actual  center.  The  allegation 
in  the  bill  is,  *  ^within  three  miles,  or  only  a  distance  of  three 
miles  from  the  center  of  the  said  city  of  Minneapolis."  What 
center?  In  this  class  of  cases,  the  representation  alleged  to  be 
false  must  not  only  be  precisely  averred,  but  also  clearly  and 
satisfactorily  proved  as  alleged.  The  truth  or  falsity  of  the  rep- 
resentation depends  on  what  part  of  the  city  it  had  reference  to. 
On  the  different  understandings  of  the  parties,  it  is  questionable 
whether  the  evidence  proves  the  representation  substantially  as 
alleged  in  the  bill;  and  if  it  does,  the  evidence,  which  is  mainly 
directed  to  the  distance  of  the  lots  from  the  business  center, 
or  post-office,  does  not  clearly  prove  the  representation  to 
be  false;  the  center  of  the  city  literally  means  the  actual  center; 
there  is  no  evidence  that  the  business  center,  or  post-office  is  the 
central  point.  But  there  are  features  of  this  case,  which  render 
unnecessary  further  comment  on  the  evidence  as  to  distance. 

Sec.  49.    Lobs  or  waiver  of  right   to  rescind. 

The  right  to  rescind  the  contract  for  fraud  may  be  lost  by  its 
confirmation,  or  by  a  failure  to  manifest  the  election  to  disaffirm 
it  within  a  reasonable  time;  or  where  the  transaction  is  a  sale  of 
property,  by  dealing  with  the  property  as  owner,  after  the  discovery 
of  the  fraud.  Mr.  Pomeroy  says:  <<A11  these  considerations  as 
to  the  nature  of  misrepresentations  require  great  punctuality  and 
promptness  of  action  by  the  deceived  party  upon  the  discovery 
of  the  fraud.  *  *  »  *  if^  after  discovering  the  untruth  of 
the  represenations,  ho  conducts  himself  with  reference  to  the  trans, 
action  as  though  it  was  still  subsisting  and  binding,  he  thereby 
waives  all  benefit  and  relief  from  the  misrepresentations. "  2  Pom. 
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Eq.  Jut.  Sec.  897.  In  Dill  r.  Camp,  27  Ala.  243,  the  follow- 
ing quotation  is  made  approvingly  from  an  English  decision:  <<If 
the  Tendee  neglect  to  return  goods  immediately  upon  discovering 
a  breach  of  warranty,  or  fraud,  but  keep  them  and  treat  them  as 
his  own,  by  putting  them  up  to  sell,  or  exercising  other  acts  of 
ownership  over  them,  he  cannot  afterwards  reject  the  contract. " 
Parker  v.  Palmer,  4  B.  &  A.  387 ;  Ex  parte  Brxgg$,  1  Eq.  L.  R. 
483;  Sheffield  Land,  (7.  dc  I.  Co,  v,  Neill,  87  Ala.  158  (6  So. 
Eep.  1). 

A  day  or  two  after  the  exchange  of  the  lands,  complainant 
asked  defendant  for  the  name  and  address  of  his  agent  in  Minne- 
apolis. He  states:  <<I  opened  correspodence  with  said  agent, 
through  whom  I  commenced  to  learn  that  the  lots  were  not  pan- 
ning out  as  represented;  and  meeting  Gapt.  Fitts  on  the  street  a 
short  while  after,  I  called  his  attention  to  the  above  fact,  and  told 
him  he  was  beating  me  out  of  a  good  deal  of  money ;  and  he 
brought  in,  that  the  way  he  had  figured  it  out,  he  had  gotten 
about  ten  thousand  dollars  the  advantage  of  it."  He  states  that 
this  conversation  occurred  about  the  first  of  April — defendant 
says  the  tenth  or  fifteenth  of  the  month.  It  is  proper  to  re- 
mark, that  defendant  says  that  he  said  he  had  such  advantage, 
if  complainant's  land  was  worth  what  he  estimated.  Brame,  the 
agent,  testifies,  that  he  thinks  he  wrote  complainant  in  the  early 
spring  as  to  the  value  and  location  of  the  lots ;  and  defendant  testi- 
fies that,  about  the  tenth  or  fifteenth  of  April,  complainant  told 
him  he  had  received  a  letter  from  Brame.  On  May  9,  1887, 
complainant  entered  into  a  second  agreement  with  defendant,  for 
the  exchange  of  another  one- fourth  interest  in  his  lands  for  some 
other  lands,  and  other  lots  near  those  first  obtained,  and  which 
he  took  at  one  thousand  dollars  each;  but  this  agreement  or  ex- 
change was  not  carried  out.  Complainant  further  states  that  he 
found  out  the  value  of  the  lots  in  the  month  of  June.  On  July 
23,  1887,  he  wrote  to  Brame  the  following  letter:  **As  you 
once  had  charge  of  Capt.  Fitt's  property  in  your  city,  and  should 
know  something  about  it,  I  write  to  you  to  know  if  you  think  I 
could  exchange  it  for  some  kind  of  property  that  would  rent  for 
something,  so  as  to  help  pay  the  interest.  The  property  I  traded 
with  him  for,  brings  in  no  revenue,  and  I  am  not  able  to  keep  up 
the  interest  on  it;  and  if  you  know  of  any  trade  that  I  could  make 
for  improved  property,  I  would  like  you  to  send  me  a  description 
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of  it.  I  own  all  of  Blk.  18  Eemington's  5,  and  ten  lots  in  Blk. 
22,  and  one  lot  in  Calhoun  Park."  The  lots  mentioned  in  his 
letter  as  situated  in  block  22  and  in  Calhoun's  Park  were  em- 
braced in  the  agreement  of  May  9,  1887. 

Complainant  admits  that  he  was  informed  of  the  value  of  the 
lots  in  June,  and  the  evidence  sufficiently  shows  that  he  discov. 
ered  their  location  and  value  as  early  as  April.  According  to  his 
own  testimony,  the  offer  to  rescind  was  made  in  August;  and  ac- 
cording  to  defendant's  testimony,  in  that  month  he  received  a  let- 
ter from  complainant  when  in  New  York,  stating  that  he  would 
not  consummate  the  second  trade,  nor  would  he  let  the  first  stand ; 
and  this  was  the  first  he  had  heard  of  an  offer  to  rescind ;  also, 
that  his  offer  to  rescind  was  made  after  his  return  from  New  York, 
and  a  short  time  before  the  bill  was  filed,  which  was  October  27, 
1887.  There  is  no  evidence  that  complainant  has  confirmed  the 
contract  by  entering  into  new  stipulations  in  respect  to  its  subject- 
matter;  but  delay  in  exercising  the  option  to  rescind  is  evidence 
of  an  election  to  treat  the  contract  as  valid,  dependent  for  its 
weight  upon  the  circumstances.  At  the  time  of  the  exchange  of 
land,  there  was  a  mortgage  for  two  hundred  and  fifty  dollars  on 
each  lot,  created  by  the  vendor  of  defendant,  the  interest  payable 
semi-annually,  which  complainant  assumed  to  pay,  receiving  six 
additional  lots  in  consideration  thereof.  The  semi-annual  interest 
became  payable  early  in  September,  and  is  the  interest  to  which 
complainant  alludes  in  his  letter  to  Brame.  It  was  near  this  date 
that  the  offer  to  rescind  was  made.  It  should  also  be  observed, 
that  the  estimates  of  the  value  of  complainant's  land,  at  the  time 
of  the  exchange,  greatly  vary.  In  his  letter  to  Brame,  complain, 
ant  states  that  he  owns  the  lots,  and  proposes  to  exchange  them 
for  other  property.  This  was  after  the  discovery  of  the  fraud,  and 
is  inconsistent  with  an  election  to  disaffirm  the  contract.  Such 
dealing  is  consistent  only  with  acquiescence  in  the  transaction, 
as  subsisting  and  binding.  The  foregoing  authorities  authorize 
the  conclusion,  that  such  subsequent  dealing  with  the  property, 
accompanied  by  a  distinct  avowal  of  ownership,  constitutes  a 
waiver  sufficient  to  defeat  the  equitable  remedy ;  but  we  need  not 
go  so  far.  It  certainly  is  evidence  strongly  tending  to  show  that 
complainant  did  not  rely  upon  the  representations  of  value  and 
location,  and  was  not  induced  by  them  to  enter  into  the  contract ; 
it  raises  a  presumption  of  acquiescence,  which  he  is  called  upon 
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to  rebut.  Schiffer  v.  Dietry,  83  N.  Y.  300;  McCuUough  v.  Scott ^ 
13  B.  Mon.  172.  The  circumstances  rather  lead  to  the  conclus- 
ion,  that  the  offer  to  rescind  was  not  the  result  of  a  fraud  com- 
mitted  by  defendant,  but  of  the  inability  of  complainant  to  meet 
the  interest  becoming  due  on  the  mortgages.  However  exagger- 
ated may  have  been  the  statement  as  to  value,  and  whatever  may 
have  been  the  representation  as  to  distance,  on  the  whole  case 
made  by  the  record,  we  are  forced  to  declare  that  complainant 
is  not  entitled  to  a  rescission,  and  must  be  left  to  his  remedy 
at  law. 

Affirmed. 

ANNOTATIONS. 

Sec.  50.  Fraudulent  representations  of  vendor 
as  to  value  and  character  of  land.  '  'A  misrepresenta- 
tion made  by  a  vendor  of  real  estate,  as  to  a  material  fact,  know- 
ing at  the  time  that  it  was  untrue,  upon  which  statement  the  pur. 
chaser  relies,  is  actionable."  Grady v,  Jeffares^  25  Fla.  743. 
<  <To  constitute  fraud,  in  cases  of  mere  silence,  there  must  be  the 
suppression  of  some  material  fact  which  honesty  and  godd  faith 
require  to  be  disclosed  under  the  facts  of  the  particular  case. 
There  can  usually  be  no  fraud  in  silence,  without  intentional  con- 
cealment, for  it  may  be  purely  accidental.  Whether  the  duty  to 
disclose  exists  in  a  given  case,  depends  upon  the  fiduciary  or  oth. 
er  relation  of  the  parties,  the  nature  of  the  contract,  the  degree 
of  trust  reposed,  whether  expressly  or  impliedly,  the  value  or  na- 
ture of  the  particular  fact,  the  relative  knowledge  of  the  contract- 
ing parties,  and  other  circumstances  of  the  case.  '*  Griel  v.  Lo- 
maxy  89  Ala.  420  (6  S.  Rep.  741).  <  'If  a  man  makes  an  untrue 
representation  of  a  material  fact  as  of  his  own  knowledge,  not 
knowing  whether  it  be  true  or  false,  it  is  a  fraud.  The  falsehood 
is  intentional. "  Bullitt  v.  i^arrar,  42  Minn.  8  (43  N.  W.  Rep. 
566;  18  Am.  St.  Rep.  485;  6  L.  R.  A.  149).  It  is  held  that  to 
render  one  liable  for  false  representations  the  falsity  of  the  repre- 
sentations and  his  knowledge  thereof  must  be  established  by  proof. 
Phelps  V,  James,  79  lo.  262  (44  N.  W.  Rep.  543).  It  is  the  set- 
tled rule  in  Indiana  that,  if  the  statement  be  false  in  fact  and  is 
made  with  intent  to  influence  the  injured  party,  it  is  fraudulent, 
whether  its  falsity  be  known  to  the  party  making  the  representa- 
tion or  not.  West  v,  Wright,  98  Ind.  335 ;  Woodruff  v.  Garner^ 
27  Ind.  4  (89  Am.  Dec.  477) ;  but,  in  Kentucky  and  Ohio,   it  is 
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held  that  in  order  to  constitute  fraud,  the  representation  must  be 
known  to  be  false  by  the  party  making  it.  3  Dana  (Ky. )  284 ;  2 
Duvairs  R.  (Ky.)156j  Tat/lor  v.  Leith,  26  Ohio  St.  428.  « 'Where 
a  person  has  made  a  sale  of  land  in  gross,  at  a  specified  price, 
upon  an  unqualified  statement  that  it  contains  a  definite  quanti- 
ty,  or  specified  number  of  acres,  it  will  be  held  prima  facie  that 
the  vendee  was  infiuenced  to  pay  or  agree  to  pay  the  price  speci- 
fied because  of  such  statement,  and  if  it  is  afterwards  established 
that  there  is  a  deficiency  in  quantity  in  excess  of  what  may  be 
rightfully  attributed  to  the  usual  inaccuracies  in  surveying,  the 
vendor,  in  the  absence  of  all  other  proof,  will  be  presumed  to  have 
committed  a  fraud  on  the  rights  of  the  vendee  by  such  statement 
of  the  quantity,  and  a  court  of  equity  will  for  this  reason  grant 
relief  to  the  vendee  for  such  deficiency. "  Sine  v.  Fox,  33  W. 
Va.  521  (11  S.  E.  Rep.  218).  "A  party  may  rely  upon  represents, 
tions  as  to  the  ownership  of  property,  its  location,  and  the  like; 
and,  to  entitle  him  to  recover  for  fraudulent  representations,  he  is 
not  bound  to  show  that  he  instituted  inquiry  by  consulting  records 
or  pl^JtB^  or  employing  a  surveyor,  or  the  like."  McGibhona  v. 
Wilder,  78  lo.  531  (43  N.  W.  Rep.  520).    , 

Where  false  statements  as  to  the  quantity  of  land  are  made 
for  a  fraudulent  purpose,  the  plaintiff  who  relies  upon  them  will 
not  be  denied  a  recovery  because  he  acted  upon  the  representa- 
tions without  measuring  the  land.  Ledhetter  et  ah  v,  Davis^  et  al. , 
121  Ind.  119  (22  N.  E.  Rep.  744).  Misrepresentations  as  to 
quantity  of  valuable  fruit  trees  on  the  land  may  be  fraudulent. 
Smith  V,  LeVesque  and  Anderson,  25  Fla.  464.  The  same  is  tru9 
of  falsie  representations  as  to  the  proposed  construction  of  a  rail- 
road, Wilson  V.  Yocum,  77  lo.  569  (42  N.  W.  Rep.  446) ;  or  as  to 
quantity  of  the  land.  English  v,  Arbuckle,  125  Ind.  77  (25  N.  E. 
Rep.  142);  ffar/s  et  al  v.  Hays,  126  Ind.  92  (25  N.  E.  Rep.  600). 

Sec,  51.  Waiver  or  loss  of  right  to  rescind  a  con- 
tract for  the  purchase  of  realty.  When  a  party  is  invested 
with  the  option  to  rescind  a  contract,  promptness  of  action  on  his 
part  is  requisite.  A  contract,  obtained  by  fraud  and  undue  in- 
fluence, may  be  rendered  valid  by  ratification,  after  the  removal 
of  such  influence,  or  after  the  discovery  of  the  fraud;  and  the 
right  to  rescind  may  be  lost  by  a  failure  to  disafi^rm  it  within  a 
reasonable  time  after  such  discovery,  or  by  long  delay  in  assert, 
ing  the  right,  thereby  raising  a  presumption  of  acquiescence. 
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which,  under  some  circumstances,  may  become  conclusive.  Dent 
v.  Long,  90  Ala.  172.  <*The  right  of  rescission  may  be  lost,  by 
failure  to  manifest  an  election  to  disaffirm  the  contract  within  a 
reasonable  time;  and  what  constitutes  a  reasonable  time  must  be 
determined  from  the  circumstances  of  the  case.  Foster  v.  Grea. 
tetty  29  Ala.  393.  Undue  and  unnecessary  delay  in  exercising 
the  power  of  rescission  is  regarded  as  evidence  of  an  election  to 
treat  the  sale  as  valid,  but  is  dependent  for  its  weight  upon  exist- 
ing circumstances. "  Orendorffv.  Tall  man,  90  Ala.  441.  <<The 
invariable  rule  is  that  the  right  to  rescind  may  be  exercised  upon 
discovery  of  the  fraud;  but  any  act  of  ratification  of  a  contract, 
after  knowledge  of  facts  authorizing  a  rescission,  amounts  to  an 
affirmance,  and  terminates  the  right  to  rescind.  Krau$  v,  Thomp- 
ton,  30  Minn.  64  (14  N.  W.  Bep.  266).  See,  also,  Bigelow, 
Fraud,  (Ed.  1888),  436,  Kerr,  Fraud  &  M.  296,  303;  2  Pom.  Eq. 
Jur.  sec.  964;  2  Add.  Cont.  1178,  1179."  Crooks  v.  Nippolt,  44 
Hinn.  239  (46  N.  W.  Bep.  349). 


COVENANTS. 

WHIELEB  V.    COtlNTT  OF  WATNE. 

(182  Dl.  699.) 

As  to  what  is  a  covenant  of  warranty.  In  the  absence  of 
express  ooyenants,  a  ooTenant  of  warranty  will  not  be  implied,  nnless  the 
words  used  oome  olearly  within  the  statute  authorizing  the  implication 
of  coTenants. 

Sec.  52.  Facts  stated.  Writ  of  error  to  Appellate 
Conrt  for  the  Foorth  District; — heard  in  that  court  on  appeal 
from  the  Circuit  Court  of  Wayne  county,  the  Hon.  C.  S.  Conger, 
Judge,  presiding. 

This  action  was  begun  in  the  circuit  court  of  Wayne  county, 
l)y  plaintiff  in  error,  against  defendant  in  error.  The  declaration 
is  in  assumpsit,  containing  two  counts.  To  this  declaration  de- 
fendant below  filed  a  general  demurrer,  and  the  circuit  court 
rendered  judgment  thereon  in  its  favor,  for  the  costs  of  the  suit. 
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The  Appellate  Court  for  the  Fourth  District  has  affirmed  that 
judgment,  and  hence  this  writ  of  error. 

The  first  count  of  the  declaration  states,  in  substance,  the 
following  facts:  Plaintiff  below  purchased  from  said  Wayne 
county  certain  swamp  lands,  which  it  conveyed  to  him  by  several 
deeds,  the  first  bearing  date  July  24,  1860,  and  the  last  Feb- 
ruary 20,  1866.  These  deeds  are  averred  to  be  warranty 
deeds,  the  covenants  of  title  being  expressed  in  the  following 
language,  viz:  *<There  is  granted  to  said  grantee,  and  his  heirs  and 
assigns  forever,  the  following  described  lands,  to  wit:  *****  to* 
have  and  hold  the  said  tract  of  land,  with  the  appurtenances  there- 
of, unto  the  said  grantee,  and  to  his  heirs  and  assigns  forever,  as 
a  good  and  indefeasible  estate  in  fee  simple."  The  lands  so  con- 
veyed had  been  previously  incumbered  by  the  county  by  a  trust 
deed  made  to  secure  certain  railroad  bonds ;  and  after  the  said  con- 
veyance to  plaintiff,  and  after  he  had  been  put  in  possession  of 
said  lands,  said  trust  deed  was  foreclosed,  the  lands  sold  at  mas- 
ter's sale,  and  deeds  therefor  executed  to  the  purchaser.  It  is 
then  averred  that  plaintiff  was  not  made  a  party  to  said  fore- 
closure proceeding,  and  that  he  had  a  right  to  have  said  trust 
deed  cancelled  by  a  proceeding  in  chancery,  and  the  sale  and  con- 
veyance thereunder  set  aside.     The  court  concludes  as  follows : 

<  < And  in  consideration  of  the  premises,  the  said  defendant 
afterwards,  on,  to-wit,  at  said  county,  did  agree  with  the  said 
plaintiff  that  the  said  plaintiff  should  proceed,  in  the  circuit  court 
of  Wayne  county,  Illinois,  to  secure  a  cancellation  of  said  deeds 
from  the  master  in  chancery,  and  the  aforesaid  trust  deed  and 
mortgage,  and  that  said  defendant  would  pay  all  costs,  expenses 
and  attorneys'  fees  occasioned  by  such  necessary  proceeding  or 
proceedings,  as  the  same  should  accrue,  upon  request,  and  did 
then  and  there  make  part  payment,  to  be  credited  on  account  of 
said  costs,  etc. ;  and  the  said  plaintiff  did  thereupon,  at  the  March 
term,  1880,  and  thereafter,  at  said  county,  employ  an  attorney 
and  did  exhibit  his  bill  in  chancery  in  said  circuit  court  of  Wayne 
county,  against  the  purchaser,  at  or  through  the  aforesaid  master  s 
sale,  decree  and  foreclosure  of  said  mortgage,  to  remove  the  same 
as  a  cloud,  and  afterwards,  due  proceedings  being  had,  the  said 
court  did  render  a  decree  cancelling  and  removing  said  deed  ac- 
quired  through  said  decree  of  foreclosure  of  said  trust  deed  and 
mortgage,  as  a  cloud  upon  plaintiff^s  title,  and  decree  and  said 
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trast  deed  and  mortgage,  as  aforesaid,  null  and  void ;  and  the  said 
plaintiff  did  thereby  incur  great  expenses,  to- wit,  the  sum  of  $1000 
as  costs  of  court,  and  the  sum  of  $1000  printing  necessary  in  said 
suits,  and  the  sum  of  $1000  of  expenses  of  depositions  and  tray- 
eling  expenses,  and  the  sum  of  $1000  as  attorneys*  fees  in  con- 
ducting  said  suits,  which  several  sums  the  said  plaintiff  then  and 
there  paid,  whereby  the  said  defendant  become  liable  to  pay  the 
said  plaintiff  the  several  sums  aforesaid  of  money,  as  the  costs, 
expenses  and  liability  as  accrued  and  incurred. " 

The  second  count  avers  the  said  conveyance,  trust  deed,  and 
said  mortgage  having  been  executed  in  the  manner  as  set  forth  in 
the  first  count  above,  on,  to-wit,  June  1, 1881,  a  suit  in  chancery 
was  begun  in  the  Circuit  Court  of  the  United  States  forthe  South- 
em  District  of  Illinois,  wherein  J.  C.  Cloyd  and  others  were  com- 
plainants, and  plaintiff  and  others  were  defendants,  to  re- foreclose 
said  mortgage  against  said  plaintiff;  alleging  a  large  balance  yet 
to  be  due  and  unpaid  by  virtue  of  the  same,  and  in  consideration 
of  its  liability,  as  in  said  first  count  set  forth,  the  said  defendant 
requested  said  plaintiff  to  make  defense  to  said  suit,  and  prom, 
ised  said  plaintiff  to  pay  to  him  all  costs,  expenses  and  attorneys' 
fees,  as  they  should  accrue,  which  he  should  reasonably  incur  in 
said  defense ;  that  the  defendant,  then  and  there,  on  the  making 
of  said  promise  to  pay  all  reasonable  costs  and  expenses  so  incur, 
red,  did  make  a  part  payment  for  printing  of  bills  of  complaint 
to  be  filed  in  said  cause,  with  briefs  and  decrees,  to  be  credited  as 
part  payment;  that  the  plaintiff,  relying  on  said  promise,  employ- 
ed an  attorney,  whose  fee  should  be  a  reasonable  fee  on  final  suc- 
cess, with  expenses  paid  as  they  should  accrue,  and  did  make  de- 
fense to  said  suit,  and  did  therein  incur  costs  and  expenses  to  the 
amount  of  $1,000,  to-wit,  the  sum  of  $1,000  for  taking  deposi. 
tions  necessary  in  the  said  defense,  the  sum  of  $1,000  for  print- 
ing, and  the  sum  of  $1,000  for  travelling  expenses  of  attorney 
and  plaintiff  in  and  about  the  necessary  defense  of  said  suit. 

Wilkin,  J. 

Sec.  53.    As  to  what  is  a  covenant  of  warranty. 

If  the  declaration  can  be  sustained  at  all,  it  must  be  upon  the 
theory  that  the  several  deeds  of  conveyance  from  the  county  to 
the  plaintiff  contain  covenants  of  title,  among  others,  against  in- 
cumbrances ;  and  therefore  the  promise  averred  in  the  declaration 
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is  supported  br  a  sufQcient  consideration,  and  binding  on  the 
county. 

Counties  can  only  exercise  such  powers,  first,  as  are  granted 
by  express  words;  second,  those  nececssarily  or  fairly  implied  in 
or  incident  to  the  powers  expressed;  and  third,  those  essential  to 
the  declared  objects  and  purposes  of  the  corporation,  not  simply 
convenient,  but  indispensable.  *  *  ♦  *  *  Qf  every  munici- 
pal corporation,  the  charter  or  statute  by  which  it  is  created  is 
its  organic  act.  Neither  the  corporation  nor  its  officers  can  do 
any  act,  or  make  any  contract,  or  incur  any  liability,  not  author- 
ized thereby.  (1  Dillon  on  Mun.  Corp.  sec.  55;  Cook  County  v, 
Mc  Crea^  93  111.  238. )  Neither  can  a  county  make  a  valid  contract, 
even  within  the  scope  of  its  powers,  except  through  its  county 
board.  Sexton  v.  County  of  Cook,  114  111.  179;  County  Corns,  v. 
Jones,  Breese,  237.  These  questions,  however,  do  not  neces- 
sarily enter  into  the  decision  of  this  case,  for  if  the  power  to  make 
the  contract  set  up  in  the  declaration  did  exist,  and  if  that  power 
was  exercised  by  the  proper  county  board,  still,  unless  the  dec- 
laration shows  that  the  undertaking  and  agreement  were  sup- 
ported by  a  valuable  consideration,'  the  demurrer  was  properly 
sustained. 

To  entitle  a  grantee  to  relief,  either  in  law  or  equity,  on  ac- 
count of  encumbrances  upon  or  defects  in  title,  his  deed  must 
contain  appropriate  covenants,  or  he  must  show  fraud  on  the 
part  of  his  grantor.  3  Washburn  on  Real  Prop.  (5th  ed.)  477; 
.Snyder  V,  La/ramboise,  Breese,  343  (12  Am.  Dec.  187);  Sheldon 
.V.  Harding,  44  111.  68;  Botsford  v.  Wilson  et  al.  75  111.  132.  If, 
therefore,  plaintiff's  deeds  from  the  county  contain  no  covenants, 
the  latter  was  'under  no  legal  obligation  to  remove  incum- 
brances existing  against  the  lands  conveyed,  and  any  promise  to 
do  so  would  be  a  mere  nudum  pactum, 

^0  express  covenants  are  alleged  to  exist  in  these  deeds,  but 
plaintiflf  in  error  contends  that  the  language,  < 'there  is  granted  to 

the  following  described  lands, to  have  and  to 

bold  the  said  tract  to  the  said  grantee,  and  to  his  heirs  and  as. 
eigns  forever,  as  a  good  and  indefeasible  estate  in  fee  simple, " 
should  be  construed  as  importing  covenants  of  title.  It  is  first 
to  be  observed  that  the  latter  part  of  the  above  quotation,  « *to 
bave  and  to  hold,"  etc.,  is  but  a  AaJencfMwi clause,  the  purpose  of 
which  is  merely  to  define  the  estate  which  the  grantee  is  to  take 


115  WHXSLBB  Y.  COUNTY  OF  WAYNE.  i  53 

in  the  property  conveyed.  <<It  has  now/'  as  Chancellor  Kent  ob- 
serves, <  Regenerated  into  a  mere  useless  form."  It  is  no  essen- 
tial part  of  a  deed.  Devlin  on  Deeds,  sec.  213;  3  Washburn  on 
Real  Prop.  (5th.  ed.)  p.  466.  The  i^ords,  *<good  and  indefeasi- 
ble  estate  in  fee  simple, "  are  not  therefore  to  be  considered  as 
containing  covenants  of  title,  as  contended  by  counsel  for  plain- 
tiff in  error.  If,  however,  they  could  be  so  considered,  still  there 
is  nothing  in  them,  or  other  words  used  in  the  deed,  from  which 
covenants  can  be  implied. 

At  common  law,  covenants  were  implied  only  from  the  use 
of  the  word  <  ^dediy "  and  grew  out  of  the  feudal  system.  Cases 
are  cited  by  Mr.  Rawle,  in  his  work  on  Covenants  for  Title,  (p. 
359),  in  which  covenants  were  held  to  be  implied  by  the  use  of 
other  words,  such  as  <<granted  and  conveyed,"  '^granted,  bargain- 
ed, sold,  enfeoffed,  and  confirmed. "  but  he  says  Chief  Justice 
Kent,  in  the  year  1840,  conclusively  showed  that  in  the  creation 
of  a  freehold,  the  words,  '^bargain,  sell,  alien  and  confirm,  or 
other  words  than  *c?o*  or  ^dedi^^  imply  no  warranty  whatever  by 
the  common  law."  (Pages  360,  361.)  Therefore,  except,  possi- 
bly, when  the  word  **yir6"  is  used,  covenants  can  only  be  implied 
where  some  statutory  words  are  used.  The  words,  * 'grant,  bar- 
gain and  sell,"  were  given  that  effect  by  the  statute  of  6  Anne,  c. 
35.  The  statute  of  Illinois  in  force  when  the  deeds  in  question 
were  executed,  though  taken  from  Pennsylvania,  is  in  substance 
that  of  6  Anne.     Alabama  also  adopted  the  Pennsylvania  statute. 

In  Gee  v,  Fharr,  5  Ala.  586  (39  Am.  Dec.  339),  the  words 
used  in  the  granting  part  of  the  deed  were,  *  'bargained,  sold,  re- 
leased." The  plaintiff  insisted  that  they  amounted  to  a  covenant 
against  incumbrances  under  the  Alabama  statute,  and  for  a  bjreach 
of  that  covenant  he  brought  his  action.  A  demurrer  was  sus- 
tained to  the  declaration,  and  he  appealed.  The  contention  in 
the  Supreme  Court  was,  that  although  the  word  <  'grant"  was  not 
used,  the  other  two  words  of  the  statute  were,  and  that  they  were 
sufficient  to  constitute  the  covenants  sued  on.  It  was  decided 
otherwise,  and  the  judgment  of  the  court  below  affirmed.  Clay, 
J.,  rendering  the  opinion  of  the  court,  says:  **If  such  covenant 
exists  at  all,  it  must  be  by  statute,  the  words  'grant,  bargain,  sell, ' 
implying  no  such  warranty  at  the  common  law.  The  statute  was 
intended  to  give  an  effect  to  these  words  which  they  did  not  pos- 
sess  at  common  law.     If  one  of  these   words   may  be  dispensed 
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with  in  the  creation  of  the  covenants  named  in  the  act,  so  might 
others,  and  the  introduction  of  either  of  them  into  a  deed  might 
be  made  to  operate  as  a  covenant  under  the  statute,  when  perhaps 
it  was  never  thought  of  by  either  party."  It  is  expressly  held 
in  that  case  that  covenants  will  only  be  implied  where  all  the  words 
of  the  statute  have  been  used.  This  decision  is  cited  with  ap- 
proval  in  FHnk  et  ah  v.  Darst,  14  111.  304  (58  Am.  Dec.  575). 
(See  also  Whitehall  v,  Gotwall,  3  Pa.  323).  No  authority  to  the 
contrary  has  been  found.  It  is  not  therefore  the  province  of  this 
court  to  say,  from  the  general  language  used  in  a  deed,  that  the 
parties  intended  it  to  be  a  warranty  deed ;  but  the  question  is, 
does  the  deed  contain  express  covenants  of  title,  or  does  it  use 
the  words  from  which,  by  statute,  such  covenants  may  be  implied. 
Here,  we  find  neither.  We  must  therefore  hold  the  conveyances 
from  the  county  to  the  plaintiff  in  error  were  quitclaim  deeds, 
imposing  no  obligation  whatever  upon  the  county  to  defend  the 
title. 

In  this  view  of  the  case  it  is  unimportant  to  decide  whether 
or  not  the  county  of  Wayne  had  the  power  to  execute  warranty 
deeds  to  its  swamp  lands.     As  at  present  advised,  we  are  of  opin- 
ion that  no  such  authority  is  given  by  the  statute,  but  are  not  to' 
be  understood  as  deciding  that  question. 

For  the  reasons  stated,  the  judgment  of  the  Appellate  Court 
is  affirmed. 

Judgment  affirmed. 

.  Note. — "The  oovenant  of  warranty  is  a  contract  by  which  the  grantor 
of  land  nndertakes  to  protect  the  land  granted  from  aU  lawfnl  claims  and 
demands  existing  at  the  time  of  the  grant,  and  the  contract  is  made  not 
only  with  his  immediate  grantee  bnt  with  whomsoever  may  become  the 
owner  of  the  land  by  a  title  derived  through  the  grantee.  Booth  v.  Starr, 
1  Conn.  244;  Mitchell  v.  TTamer,  5  Conn.  498 ;Rawle  on  Covenants  for  Title 
(4th  ed.),  334;  8  Washbnrn's  Real  Property,  (4th  ed.),  466;  2  Bngden  on 
Vendors,  (Perkin's  ed.),  240.  It  is  not  necessarily  an  undertaking  that 
there  is  no  incxmibrance  on  the  land  at  the  time,  bnt  it  is  an  undertaking 
that  the  purchaser  and  his  assigns  shall  at  aU  times  enjoy  the  land  free 
from  aU  incumbrances.  Williams  v,  Wetherbee,  1  Aiken,  (Vt.),  233;  Rawle 
on  Covenants  (4th  ed.),  216;  Whitney  v.  DtTumore, 6  Cush.,  12i;  Russ  v.SteeU, 
40  Verm.  810."    King  v.  Kilbride^  68  Conn.  109  (19  Atl.  Rep.  519). 


DEEDS. 


WILSON   V.   WHITE. 
(84  CaL  239.) 

Grantee  in  deecL— Use  of  flotitous  namea  A  deed  without  a 
grantee  is  yoid,  but  if  there  be  a  person  in  existence,  to  whom  the  deed 
may  be  deliyered,  the  fact  that  some  name  other  than  his  real  name  is 
used  in  the  deed  will  not  render  it  invalid. 

Hayne,  C. 

Sec.  65.  Facts  stated.  This  was  an  action  for  the  fore- 
closure of  a  mortgage  made  to  secure  the  payment  of  a  note  for  $250. 
The  answer  contained  a  general  denial,  and  an  affirmative  aver, 
ment  that  the  note  was  without  consideration.  The  trial  court 
found  this  averment  to  be  true,  and  gave  judgment  for  the  defend- 
ant; and  the  plaintiff  appeals. 

The  material  facts  shown  in  the  evidence  are  as  follows: — 
While  the  property  involved  was  held  by  one  Duncan  for  the 
benefit  of  the  Pioneer  Bank,  and  was  subject  to  a  mortgage  in 
favor  of  one  Bradley,  Duncan  made  a  contract  to  sell  it  to  the  de- 
fendant,  (who  had  no  notice  of  the  rights  of  the  bank)  for  the  sum 
of  $1 ,  800.  Of  this  sum  the  defendant  paid  $1 ,  620,  leaving  due 
a  balance  of  $180.  In  this  condition  of  affairs  the  bank  was  ad. 
judicated  a  bankrupt,  and  the  plaintiff  and  one  Hyde  were  ap- 
pointed assignees.  Thereupon  Duncan  conveyed  to  the  assign- 
ees his  interest  in  the  property  and  in  the  contract  with  the  de- 
fendant. (There  is  mention  of  a  deed  from  Duncan  to  the  de. 
fendant  but  that  deed  does  not  include  property  involved  here. ) 
Hyde  prepared  a  deed  from  the  assignees  to  the  defendant,  signed 
it,  and  handed  it  tothepUintiff  to  be  by  him  signed  and  delivered 
to  the  defendant  upon  his  paying  the  balance  due  upon  his  con. 
tract  Plaintiff  never  executed  this  deed,  but  kept  it  in  his  pos- 
session. He  purchased  the  Bradley  mortgage,  paying  full  value 
for  it  out  of  his  own  funds,  and  subsequently  brought  suit  to 
foreclose  it.  It  is  somewhat  uncertain  who  purchased  at  this 
foreclosure  sale.  No  documents  were  introduced  in  evidence. 
The  defendant  testified  that  the  title  passed  to  Bradley,  and  that 
he  conveyed  it  to  plaintiff,  while  the  plaintiff  seems  to  testify 
that  he  himself  purchased  at  the  Sheriff's  sale,  but  got  a  quit- 
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claim  deed  from  Bradlej.  This  uneertainty  is  immaterial,  how- 
ever;  for  in  either  case  the  title  passed  to  the  plaintiff,  who 
thereupon  made  a  deed  to  <*John  Wamen,"  who  was  plaintiff's 
brother-in-law,  and  whose  real  name  was  Hardwick  or  Hnrdwig. 
He  paid  no  consideration  for  the  deed,  bat  acted  in  the  interests 
of  the  plaintiff,  and  assumed  the  name  of  Wamen  at  his  request 
and  for  the  occasion  only. 

The  defendant  offered  to  pay  the  balance  due  on  his  con. 
tract,  but  was  told  by  the  plaintiff  that  the  title  had  passed  to 
Wamen  by  the  foreclosure  proceedings.  He,  however,  introduced 
defendant  to  Wamen  as  the  man  who  had  the  title,  and  an  ar- 
rangement was  made  by  which  <*Wamen''  made  a  deed  to  the  de- 
fendant, and  the  latter  paid  therefor,  $200  in  cash  and  gave  his 
note  for  $250  more,  secured  by  mortgage  upon  the  property.  This 
note  and  mortgage  were  transferred  by  **Wamen"  to  the  plaintiff, 
and  constitute  the  foundation  of  the  present  action.     . 

The  defendant  contends  that  there  was  fraud  on  the  part  of 
the  plaintiff.  But  so  far  as  the  creditors  of  the  bank  are  con- 
cerned, it  is  a  sufQcient  answer  to  say  that  the  creditors  are  not 
complaining,  and  that  theii;  rights  are  not  involved  here.  And  so  far 
as  the  defendant  himself  is  concemed,  there  is  no  fraud  set  up  in 
the  answer.  Aside  from  denials,  the  sole  defense  pleaded  is  want 
of  consideration.  Nor  can  it  be  said  that  the  place  of  a  pleading 
was  supplied  by  litigating  the  question  without  objection.  The 
rule  in  that  regard  only  covers  defects  in  a  pleading,  and  not  a 
total  absence  of  anything  in  relation  to  a  defense. 

Sec.  56.  Grantee  in  deed — Use  of  fictitious  name. 

Leaving  out  the  question  of  fraud,  as  must  be  done  for  the  reas- 
ons above  stated,  the  only  matter  discussed  by  counsel  is,  wheth- 
er title  passed  by  the  deed  to  ««John  Wamen,"  and  by  the  deed 
from  him  to  the  defendant, — it  being  assumed  by  counsel  that  if 
it  did  there  was  consideration  for  the  note  and  mortgage  sued  on, 
but  otherwise  that  there  was  no  such  consideration. 

We  think  that  the  deeds  were  sufficient  to  convey  the  title. 
It  is  involved  in  the  very  conception  of  a  deed  that  there  must  be 
a  grantee,  to  whom  delivery  is  made,  and  in  whom  the  title  can 
vest.  If  there  be  no  grantee,  and  the  deed  is  to  a  mere  fictitious 
name,  it  is  obvious  that  it  is  a  nullity.  But  if  there  be  a  person 
in  existence,  and  identified,  and  delivery  is  made  to  him,  it  makes 
no  difference  by  what  name  he  is  called.    He  may  assume  a  name 
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for  the  occasion ;  and  a  conveyance  to  and  by  him  under  such 
name  will  pass  the  title.  This  was  held  in  David  v.  WilliamM^ 
hurglns,  Co.,  83  N.  Y.  265  (38  Am.  Rep.  -fl8).  There  the  own- 
er of  property  made  a  deed  to  <'Marx  David,  *^  which  was  a  ficti- 
tious  name,  and  subsequently  made  a  deed  by  said  name  of  Marx 
David  to  a  third  person.  It  was  held  that  the  first  deed  was  void, 
and  that  the  title  remained  in  the  owner,  but  that  it  passed  by  the 
second  deed,  the  court,  per  Earl,  J.,  saying:  <<In  executing  any 
instruments  I  can  find  no  authorities  which  hold  that  one  is  not 
bound  by  the  name  which  he  adopts  or  uses.  Pro  hoc  vice  it  is 
his  name."  So  where  a  deed  was  made  out  in  the  name  of  James 
0.  Brunlus,  and  signed  J.  O.  Brunius,  it  was  held  that  parol  ev- 
idence was  admissible  to  show  that  John  0.  Brunius  was  the  party 
who  signed  the  deed,  and  that  if  this  was  proved  his  title  passed. 
The  court  said:  *<If  the  true  owner  conveys  by  any  name,  the 
conveyance,  as  between  the  grantor  and  grantee,  will  transfer  ti- 
tle, and  in  all  cases  evidence  aliunde  the  instrument  is  admissible 
to  identify  the  actual  grantor.  The  admission  of  such  evidence 
does  not  change  the  written  instrument,  or  add  new  terms  to  it, 
but  merely  fixes  and  applies  the  terms  already  contained  in  it.'' 
{Wakejieldv.  Brown,  38  Minn.  365.) 

A  somewhat  similar  ruling  was  made  in  Middleton  v,  Findla, 
25  Cal.  78.  And  upon  the  authority  of  this  last  case  it  was  held 
in  Fallon  v,  Kehoe,  38  Cal.  44  (99  Am.  Dec.  347),  that  a  deed 
made  to  <*Darby  0*Fallon,"  which  was  the  name  under  which  Jer- 
emiah Fallon  sometimes  passed,  was  a  good  deed,  and  that  a  con- 
veyance by  him  under  the  name  of  **Darby  O'Fallon"  transferred 
the  title,  the  court,  per  Crockett,  J.,  saying:  «<We  do  not  under- 
stand counsel  as  contradicting  the  proposition  that,  if  the  true 
owner  conveys  the  property  by  any  name,  the  conveyance,  as  be- 
tween the  grantor  and  grantee,  will  transfer  the  title.''  (See  also 
Garwood  V.  Hastings,  38  Cal.  222;  Anderson  v.  Dyer,  %\  Me.  104 
(16  Atl.  Rep.  405);  Hommelv.  Devinney,  38  Mich.  522;  Staak  r. 
Sigelkow,  12  Wis.  234;  JV7a:on  v.  Cobletgh,  52  111.  287).  Upon 
the  authority  of  the  foregoing  cases,  it  must  be  held  that  the 
<<Wamen"  deeds  transferred  the  title.  And  it  makes  no  differ- 
ence in  the  result  whether  the  defendant  was  a  party  to  the  fore, 
closure  of  the  Bradley  mortgage  or  not.  If  he  was  a  party,  and 
the  decree  cut  off  his  interest,  it  is  manifest  that  whatever  rights 
he  has  to  the  property  he  got  under  the  deed  from  «*Wamen,'* 


X 


i  56,  57  DEEDS.  120 

which  was  ample  consideration  for  what  he  promised  to  pay.  If 
he  was  not  a  party,  then  although  his  rights  under  the  contract 
were  not  cut  off,  yet  the  purchaser  is  in  equity  the  assignee  of  the 
debt  secured  by  the  Bradley  mortgage.  Carpentier  v,  Brenham^ 
40  Cal.  221 ;  Rumpp  v.  Gerkens,  59  Cal.  496 ;  Henderson  v.  Gram- 
mavy  66  Cal.  335  (5  Pac.  Rep.  488).  And  a  conveyance  by  him 
or  his  grantee  operates  as  a  release  of  this  right,  and  consequently 
was  consideration  for  a  promise  to  pay  for  it. 

The  plaintiff  asks  that  final  judgment  be  ordered  in  his  favor. 
But  inasmuch  as  all  the  allegations  of  the  complaint  were  put  in 
issue  by  the  answer,  and  as  the  only  thing  found  was  that  the 
note  was  without  consideration,  it  is  hardly  necessary  to  say  that 
final  judgment  cannot  be  ordered  as  requested. 

We  therefore  advise  that  the  judgment  and  order  appealed 
from  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

Belcher,  C.  C,  concurred. 

The  Cottbt. — For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  appealed  from  are  reversed,  and  the 
case  remanded  for  a  new  trial.     Hearing  in  Bank  denied. 

Note. — A  deed  to  a  married  woman  by  the  name  she  bore  before  her 
marriage  was  held  valid  to  convey  the  land.  Wilkerson  v,  Schoonmaker^  77 
Tex.  615  (14  S.  W.  Bep.  223;  19  Am.  St.  Bep.  803);  "It  may  be  conceded 
that  at  law  a  deed  made  to  or  by  a  partnership  in  the  firm  name,  the  fuU 
name  of  neither  partner  being  given,  would  not  pass  the  title  to  the  land, 
but  snoh  is  not  the  role  in  eqnity,  Baldwin  v,  Richardson,  S3  Tex.  16;  Low- 
ery  v.  Drew,  18  Tex.  786;  Byam  v.  Bickford,  140  Mass.  81;  Tidd  v.  Bines,  26 
Minn.  211;  Beaman  v.  Whitney,  20  Me.  413;  Lindsay  v,  Hoke,  21  AIa,  &iS; 
Slaughter  v.  Swift,  67  Ala.  494;  Chicago  Lumber  Co.  v,  Ashworth,  26  Ean.  212; 
Morse  v.  Carpenter,  19  Vt.  615;  Hunter  v.  Martin,  2  Rich.  641;  Printish  Bros^ 
V,  Turner,  65  Ga.  71;  Bates  on  Partnership,  296."  Frost  v.  Wolf,  77  Tex. 
466  (14  S.  W.  Bep.  440;  19  Am.  St.  Bep.  764). 

FORM  OF  DEEDS. 


[^OTS.  The  collection  of  forms  given  below  ard  snoh  as  are  expressly 
provided  by  the  statutes  of  the  respective  states.  Matter  enclosed  in 
qnotation  marks  is  the  exact  langnage  of  the  statute.  It  will  be  noticed 
that  we  have  not  given  the  provisions  of  the  statute  as  to  what  officers 
may  take  acknowledgments  within  a  given  state.  Every  lawyer  being 
familiar  with  the  law  of  conveyancing  in  his  own  state,  we  deemed  this 
unnecessary.] 

Sec.  67.  Alabama.  '^Conveyances  for  the  alienation  of  lands 
must  be  written  or  printed,  or  partly  written  and  partly  printed,  on  parch- 
ment or  paper  and  must  be  signed  at  their  foot  by  the  contracting  party,  or 
his  agent  having  a  written  authority;  or,  if  he  is  not  able  to  sign  his  name, 
then  his  name  must  be  written  for  him,  with  the  words,  ''his  mark'*  writ- 
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ten  against  the  same  or  over  it;  the  execntion  of  snoh  oonveyanoe  must  b« 
attested  by  one  witness,  or,  where  the  party  cannot  write,  by  two  witnessee 
who  are  able  to  write,  and  who  must  write  their  names  as  witnesses." 
Code  of  Ala.  (1886),  seo.  1789. 

Fomu  ^Anj  instmment  in  writing  signed  by  the  grantor,  or  his  agent 
having  a  written' authority,  is  effeotnal  to  transfer  the  legal  title  to  the 
grantee,  if  snch  was  the  intention  of  the  grantor,  to  be  collected  from  the 
entire  instrmnent.''    Id.  seo.  2694. 

Form  of  cusknowledgmeat:  *^The  following  is  the  form  of  the  ac- 
knowledgment to  be  nsed  in  this  state,  on  conveyances  of  every  descrip- 
tion admitted  to  record:    The  State  of ,  Connty  of , 

I,  (name  and  style  of  the  officer)  hereby  certify   that ,  whose 

name  is  signed  to  the  foregoing  conveyance,  and  who  is  known  to  me,  ac- 
knowledged before  me  on  this  day,  that,  being  informed  of  the  contents 
of  the  conveyance,  he  executed  the  same  voluntarily,  on  the  day  the  same 

bears  date.    Given  under  my  hand,  this day  of 

A.  D.  18 ."    Code  of  Ala.  (1886)  seo.  1802. 

Note.  The  legislature  may  prescribe  the  mode  of  convey- 
ing real  property,  Warjieldv.  Ravesies,  38  Ala.  618.  If  the  in- 
strument contains  no  words  of  grant  or  transfer  it  cannot  operate 
as  a  conveyance  of  land,  Webb  v.  MuUins^  78  Ala.  111.  For  par- 
ticular form,  held  sufficient,  see  Tatum  v,  Tatum^  81  Ala.  388 
(1  So.  Hep.  195).  A  deed  made  by  an  agent,  although  he  have 
written  authority,  must  be  made  in  the  name  of  principal..  Jones  v. 
Morris^  61  Ala,  518.  No  seal  is  necessarj',  Code,  sees.  1840; 
2694.  If  the  deed  is  properly  acknowledged,  witnesses  are  not 
necessary,  Code  (1886)  sec.  1790;  but  in  the  absence  of  both  a 
subscribing  witness  and  a  certificate  of  acknowledgment,  the 
conveying  instrument  is  inoperative  as  a  conveyance  of  the  legal 
title,  Capertonv,  Hall,  83  Ala.  171  (3  So.  Kep.  234);  Evans  v. 
Richardson,  76  Ala.  329 ;  Stewart  v.  Beard  69  Ala.  470 ;  Lord  v, 
Folmar,  57  Ala.  615.  The  attesting  witnesses  must  be  able  to 
write  their  names,  Harrison  v.  Simmons,  55  Ala.  510;  Stewart  v. 
Beard,  69  ^  Ala.  470.  A  request  to  act  as  a  witness  is  not  essen- 
tial if  the  party  actually  sign  as  a  witness  without  objection  from 
the  parties  interested,  Clements  v.  Pierce,  63  Ala.  284.  Certifi- 
cate of  acknowledgment  must  show  that  the  grantor  was  in- 
formed  of  the  contents  of  the  conveyance,  Roney  v.  Moss,  76  Ala. 
491.  Proper  form,  see  Merritt  v.  Phenix,  48  Ala.  87.  A  seal 
is  not  necessary,  Jones  v,  Morris,  61  Ala.  518.  In  taking  the 
acknowledgment  of  the  wife  for  the  conveyance  of  the  home- 
stead the  oflScer  should  certify, that  on '■ 
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day  of ,  189 — ,  came  before  me  the  within  named 

A.  B.,  known  to  me  to  be  the  wife  of  the  within  named  C.  D., 
who,  being  examined  separate  and  apart  from  her  husband  touch- 
ing her  signature  to  the  within  conveyance,  acknowledged  that 
she  signed  the  same  of  her  own  free  will  and  accord,  without  fear, 
constraints,  or  threats  on  the  part  of  the  husband.  Code  (1886) 
sec.  2508;  Homer  v.  Schon/eM,  84  Ala.  313  (4  So.  Rep.  105). 
Boykin  v.  Smithy  65  Ala.  294.  "Acknowledgments  and  proofs 
of  conveyances  may  be  taken  within  the  United  States,  and  be- 
yond the  State  of  Alabama,  by  judges  and  clerks  of  any  federal 
court,  judges  of  any  court  of  record  in  any  state,  notaries  public, 
or  commissioners  appointed  by  the  governor  of  this  state. "  Code 
(1886)  sec,  1800.  Commissioners  taking  acknowledgments  out  of 
the  state  must  use  the  statutory  form,  Keller  v.  Moore,  51  Ala.  340. 

Seo.  68.  Arizona.  *^he  f oUowing  form,  or  the  same  in  snbstanoe, 
shaU  be  soffioient  as  a  oonveyanoe  of  the  fee  simple  of  any  real  estate  with 

a  covenant  of  general  warranty,  viz.:     State  of ,  Connty  of 

:    "Know  all  men  by  these  presents,  that  I, ,  of 

the ,  (give  name  of  city,  town  or  connty),  in  the  state  or  ter- 
ritory aforesaid,  for  and  in  consideration  of  dollars,  to  me  in 

hand  paid  by ,  have  granted,  sold,  and  conveyed,  and  by  these 

presents  do  grant,  seU,  and  convey  tmto  the  said ,  of  the  (give 

name  of  city,  town  or  connty),  in  the  state  or  territory  of ,  all 

that  certain  (describe  the  premises).  To  have  and  to  hold  the  above  de- 
scribed premises,  together  with  aU  and  singular  the  rights  and  appurten- 
ances thereto  in  any  wise  belonging  unto  the  said ,  his  heirs 

and  assigns  forever.  And  I  do  hereby  bind  myself,  my  heirs,  executors 
and  administrators,  to  warrant  and  forever  defend  all  and  singular  the 

said  premises  unto  the  said  ;,  his  heirs  and  assigns,  against 

every  person  whomsoever,  lawfully  claiming  or  to  claim  the  same,  or  any 

part  thereof.    Witness  my  hand,  this day  of ^  A.  D.  18 — . 

fiigned  and  delivered  in  the  presence  of ^."    Eev.  Stat.  (1887) 

sec.  218. 

Form  of  acknowledgment    "The  form  of  an  ordinary  certificate  of  ao- 

knowl  edgment  must  be  substantially  as  foUows:    State  of  

County  of ,  "Before  me, ,  (here  insert  the  name 

•and  character  of  the  officer),  on  this  day  personaUy  appeared , 

known  to  me  (or  proved  to  me  on  the  oath  of ' — ),  to  be  the 

person  whose  name  is  subscribed  to  the  foregoing  instrument,  and  ac- 
knowledged to  me  that  he  executed  the  same  for  the  purpose  and  consid- 
eration therein  expressed.  Given  xmder  my  hand  and  seal  of  ofloe,  this, 
day  of ,  A.  D. (seal)."    Id.  sec.  2588. 

The  certificate  of  acknowledgment  of  a  married  woman  to  any  in- 
strument purporting  to  convey  the  homestead  must  be  substantiaUy  in 
the  following  form:    State  of  ,  County  of .  Be- 
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fore  me, ,  (here  insert  the  name  and  character  of  the  officer), 

on  this  day  personally  appeared  — • ,  irife  of ,  known 

to  me  (or  proved  to  me  on  oath  of )  to  be  the  person  whose 

name  is  subscribed  to  the  foregoing  instrument,  and  haying  been  exam- 
ined by  me  ptivlly  and  apart  from  her  hndband,  and  having  the  same 

fully  explained  to  her,  she,  the  said ,  acknowledged  such  in- 

Btrument  to  be  her  act  and  deed,  and  declared  that  she  had  willingly  signed 
the  same  for  the  purposes  and  consideration  therein  expressed,  and  that 
she  did  not  wish  to  retract  it.  Given  under  my  hand  and  seal  of  office, 
thia day  of ,    A.  B."    Id.  sec.  2683. 

Note.  The  officer  must  know  <<that  the  person  making 
Bnch  acknowledgment  is  the  individual  w]io  executed  and  is  de- 
scribed  in  the  instrument/*  or  have  satisfactory  evidence  of  this 
fact  on  the  oath  of  a  credible  witness,  which  fact  shall  be  stated 
in  the  certificate,  Id.  sec.  2580.  Outside  of  the  territory  and  within 
the  United  States  acknowledgments  may  be  taken  before,  a  clerk 
of  some  court  of  record  having  a  seal,  a  commissioner  of  deeds 
duly  appointed  under  the  laws  of  Arizona,  or  a  notary  public. 
Bev.  Stat  (1887)  sec.  2577.  Party  executing  a  deed  need  not 
use  a  seal.  Id.  2783,  2784. 

Seo.  59.    Arkansas.    *'Know  all  men  by  these  presents,  that  I,  A. 

B.,  of ,  in  the  Connty  of ,  in  consideration  of 

dollars,  to  me  paid  by  C.  D.,  of ,  in  the  Connty  of , 

in  the  State  of  Arkansas,  the  receipt  whereof  is  hereby  acknowledged,  do 
hereby  give,  grant,  bargain,  sell  and  convey  nnto  the  said  C.  D.  and  his 

heirs  a  certain  tract  or  parcel  of  land  situated  in aforesaid 

bonnded  and  described  as  foUows  (describe  land),  with  all  the  privileges 
and  appurtenances  thereunto  belonging.  To  have  and  to  hold  the  afore- 
granted  premises  to  the  said  C.  D.,  and  his  heirs,  in  fee  simple,  forever; 
and  I,  A.  B.,  for  myself  and  my  heirs,  executors  and  administrators,  do 
covenant  with  the  said  C.  P.,  and  his  heirs  and  assigns,  that  I  am  lawfully 
seized  in  fee  of  the  aforesaid  premises;  that  they  are  free  from  all  incum- 
brances; that  I  have  good  right  to  sell  and  convey  the  same  to  the  said  O. 
D.,  as  aforesaid;  and  that  I  will,  and  my  heirs,  executors  and  administra- 
tors shall,  warrant  and  defend  the  same  to  the  said  O.  D.,  and  his  heirs 
and  assigns,  forever  against  the  lawful  claims  and  demands  of  all  persons. 
And  for  the  consideration  aforesaid,  and  for  divers  other  good  and  valua- 
ble considerations,  I,  H.  B.,  wife  of  said  A.  B.,  do  hereby  release  and 
quit-claim  xmto  the  said  C.  D.,  his  heirs  and  assigns,  all  my  right,  claim  or 
possibility ~of  dower  in  or  out  of  the  afore-described  premises.  In  wit- 
ness whereof,  we,  .the  said  A.  B.  and  H.  B^^  have  hereunto  set  our  hands 
this  tenth  day  of  May,  1884.'*  Mansf.  Dig.  (1884)  p.  1288.  Form  No. 
143. 


Form  of  cteknowledgment    "State  of ,  County,  of- 


On  this day  of ,  18 ,  before  me, ,  (style 
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of  officer)  within  and  for  the  oonnty  of ,  in  the  State  of , 

appeared  in  person ,  to  me  personally  well  known  as  the  per- 
son whose  name  appears  upon  the  within  and  foregoing  deed  of  convey- 
ance as  the  party  grantor,  and  stated  that  he  had  executed  the  same  for 
consideration  and  pnrposes  therein  mentioned  and  set  forth,  and  I  do 
hereby  so  certify.    In  testimony  whereof,  I  have  hereunto  set  my  hand  as 

snch,  (style  of  officer)  in  the  County  of ,  on  the day  of 

,  18 ." 

Note,    If  the  grantor  is  unknown  to  the  officer,  instead  of  the  words 
**to  me  personally  well  known  as  the  person,"  say  *S7ho  being  unknown  to 

me,  was  proven  to  my  satisfaction  to  be  the  identical ,  whose 

name  appears  upon  the  within  and  foregoing  deed  as  the  party  grantor, 
by  the  oath  of  ,  and — ^ , witnesses,  sworn  and  exam- 

ined by  me  as  to  such  identity,  and  stated,  etc.*'  Mansf.  Dig.  (1884)  p. 
1288.    Form  No.  144. 

Note.  The  statute  enacts  that  the  words  <*graiit,  bargain, 
and  sell, "  unless  limited  by  express  words  in  such  deed,  will  pass 
an  estate  in  fee,  with  full  covenants.  Mansf.  Dig.  sec.  639,  640. 
Such  a  deed  is  construed  as  containing  an  express  covenant  against 
incumbrances.  Brodie  and  King  v,  Watkins^Zl  Ark,  319;  but 
not  as  to  incumbrances  other  than  those  done  or  suffered  by  the 
grantor,  Winston  v.  Vaughan,  22  Ark.  72.  The  use  of  the  word 
<*heirs"  not  necessary  to  pass  and  estate  in  fee.  Mans.  Dig. 
sec.  641. 

Married  woman.  To  relinquish  the  wife's  dower  the  convey- 
ance must  be  of  her  own  free  will;  she  must  understand  the  nature 
and  effect  of  the  deed,  and  in  the  absence  of  her  husband  declare 
to  the  acknowledging  officer,  that  the  conveyance  is  without  un- 
due influence  and  for  the  purposes  specified,  Id.  sec.  659 ;  Russell 
V.  Umphlety  27  Ark.  339.  A  certificate  stating  that  she  had 
<<signedand  sealed  without  compulsion  or  infiuence"  was  held 
sufficient.  Tuhhs  v,  Gatewood,  26  Ark.  128.  Acknowledgments 
within  the  United  States  may  be  taken*  *  ^before  any  court  of  the 
United  States  or  of  any  state  or  territory,  having  a  seal,  or  the 
clerk  of  any  such  court,  or  before  any  notary  public,  or  before  the 
mayor  of  any  city  or  town,  or  the  chief  officer  of  any  city  or  town 
having  a  seal,  or  before  a  commissioner  appointed  by  the  gov- 
ernor of  this  state."  Mansf.  Dig.  sec.  651  (2),  Acknowledg- 
ments before  courts  and  officers  out  of  the  state  should  be  at- 
tested by  their  seal,  Id.  sec.  652.  A  justice  of  the  peace  or  chair- 
man of  a  county  court  of  another  state  cannot  take  acknowledg. 

ment  of  mortgage  of  lands  in  Arkansas.  Warsham  v.  jPVeeman, 
34  Ark.  55. 
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Seo.  60.  Oalifomia.  "A  grant  of  an  estate  in  real  property  may 
be  in  snbstanoe  as  follows:  I,  A.  B.,  grant  to  C.  D.  all  that  real  property 
situated  in  (insert  name  of  county)  oonnty,  state  of  Oalifomia,  bonnded 
(or  described)  as  follows  (here  insert  description,  or  if  the  land  sought  to 
be  oonyeyed  has  a  descriptiye  name,  it  may  be  described  by  the  name,  as 
for  instance  the  'Norris  Ranch').  Witness  my  hand  this  (insert  day)  day 
of  (insert  month),  18 — ."    Deering's  Ann.  CIyU  Code,  sec.  1092. 

Acknowledgment    "State  of ,  County  of .    On 

this day  of ,  in  the  year ^  before  me  (here  insert  the  name 

and  quality  of  the  officer),  personally  appeared ,  known  to  me  (or 

proved  to  me  on  the  oath  of )  to  be  the  person  whose  name  is  sub- 
scribed to  the  within  instrument,  and  acknowledged  to  me  that  he  (or 
they)  executed  the  same.'*    Id.  sec.  1189. 

Officer,  'The  proof  of  acknowledgment  of  an  instrument  may  be 
made  without  this  state,  but  within  the  United  States,  and  within  the  jur- 
isdiction of  the  officer,  before  either: 

(1)  A  justice,  judge,  or  clerk  of  any  court  of  record  of  the  United 
States;  or,  (2)  A  justice,  judge,  or  clerk  of  any  court  of  record  of  any 
state;  or,  (S)  A  commissioner  appointed  by  the  goyernor  of  this  state 
for  that  purpose;  or,  (4)  A  notary  public;  or,  (5)  Any  other  officer  of 
the  state  where  the  acknowledgment  is  made  authorized  by  its  laws  to 
take  such  proof  or  acknowledgment.''    Id.  sec.  1182. 

Notes.  Words  of  inheritance  are  not  necessary  to  pass  a 
fee.  Id.  sec.  1072;  and  a  fee  is  presumed  to  be  conveyed,  unless 
it  appear  from  the  grant  that  a  lesser  estate  was  intended,  Id.  sec. 
1105;  Mahury  v.  Ruiz^  58  Cal.  11,  15.  All  written  contracts  are 
presumed  to  have  a ''good  and  sufficient  consideration.*'  Civil 
Code,  sec.  1963,  subd.  39;  and  a  seal  is  not  necessary,  Id.  sec. 
1629.  '  'The  acknowledgment  of  an  instrument  must  not  be  taken, 
unless  the  officer  taking  it  knows,  or  has  satisfactory  evidence,  on 
the  oath  or  affirmation  of  a  creditable  witness,  that  the  person 
making  such  acknowledgment  is  the  individual  who  is  described 
in,  and  who  executed  the  instrument;  or,  if  executed  by  a  corpor- 
ation, that  person  making  such  acknowledgment  is  the  president 
or  secretary  of  such  corporation."  Id.  sec.  1185;  and  the  certifi- 
cate of  acknowledgment  must  embody  a  statement  of  such  facts. 
Kimball  v.  Semple,  25  Cal.  440 ;  Bryan  v,  Ramirez,  8  Cal.  461 ; 
Fogarty  v.  Finlay,  10  Cal.  239.  The  form  of  acknowledgment  for 
a  married  woman  is  the  same  as  the  general  form  given,  down  to, 
and  including  the  words  "the  within  instrument,"  after  which  the 
following  should  be  added,  "described  as  a  married  woman;  and 
upon  an  examination  without  the  hearing  of  her  husband  I  made 
her  acquainted  with  the  contents  of  the  instrument,  and  thereupon 
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she  acknowledged  to  me  that  she  executed  the  same,  and  that  she 
does  not  now  wish  to  reti-act  such  execution/'  Civil  Code,  sec. 
1191.  She  must  both  be  <<made  acquainted  with  the  contents'' 
of,  and  acknowledge  the  instrument,  <<without  the  hearing  of  her 
husband, "  ^cc^  v,  Soward,  76  Cal.  527  (18  Pac.  Rep.  650); 
Bollinger  v.  Manning,  79  Cal.  7,  (21  Pac.  Rep.  375),  and 
a  married  woman's  deed  is  void  unless  it  be  properly  acknowledged 
by  her,  Id. ;  McLeran  v,  Binton,  43  Cal.  467 ;  Leonis  v,  Lazzaro- 
rich,  55  Cal.  52.  An  officer  who  can  take  acknowledgments  may 
do  so  by  his  deputy,  in  the  name  of  the  principal,  provided  he  has 
power  to  appoint  a  deputy,  Civ.  Code,  sec.  1184. 

Seo.  61.    Colorado.    '^Deeds  for  the  ooveyanoe  of  real  property 
may  be  snbstantiaUy  in  the  foUowing  form:     Know  all  men  by  these  pres- 
ents:   That  I for  the  oonsideration  of dollars  to 

be  paid,  hereby  sell  and  convey  to ,  the  following  real  prop- 
erty, situated  in connty,  State  of  Colorado,  to-wit: ^ 

with  all  its  appurtenances,  and  warrant  the  title  to  the  same, 

signed  and  delivered  this day  of 18 — ^"    Session 

Laws  Colo.  1887,  p.  226  sec.  1. 

AcknowledgmevU.    '^State  of ,  County  of , 


appeared  before  me  this day  of 18- 


in  person,  and  acknowledged  the  foregoing  instrument  to  be  his  act  and 
deed  for  the  uses  specified  therein.  Witness  my  hand  and  official  seaL 
"    Sess.  Laws.  (1887),  p.  228,  sec.  6. 

Note.  The  general  form  of  deed  conveys  a  fee  with  full 
covenants.  Substitute  *  ^quit-claim"  for  **convey"  and  omit  **and 
warrant  and  defend  the  title  to  the  same"  makes  a  quit -claim 
deed.  Sess.  Laws  (1887)  p.  226,  227,  sec.  8.  Seal  is  not  nec- 
essary. Id  p.  228,  sec.  5.  Acknowledgments  out  of  the  state  may 
be  taken  before  the  secretary  of  another  state  or  territory,  clerk 
of  any  court  of  record  having  a  seal,  a  notary  public,  any  com- 
missioner of  deeds  for  such  state  or  territory  appointed  under  the 
laws  of  Colorado,  or  any  other  officer  authorized  by  the  laws  of 
such  state  or  territory  to  take  and  certify  acknowledgments ;  but 
the  official  character  of  officers  other  than  those  named  must  be 
certified  to  by,  and  under  the  seal  of,  some  clerk  of  a  court  of  rec- 
ord. Sess.  Laws  (1889)  p.  87.  An  acknowledgment  by  a  notary  in 
another  state  who  signed  his  name  <<W.  F.  BilP'  was  held  suffi. 
cient  where  his  Christian  name  appeared  in  the  body  of  the  cer- 
tificate, Denney  v.  Ashley,  12  Colo.  165  (20  Pac.  Rep.  331). 

Sec.  62.     Oonneotlcut.     **A11  conveyances  of  lands  shall  be  in 
writing,  sealed  by  the  grantor,  and  subscribed  with  his  own  hand,   or 
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with  his  mark  with  his  name  thereto  annexed,  or  by  his  attorney,  author- 
ized for  that  purpose  by  a  power  exeonted  and  acknowledged  in  the  man- 
ner provided  for  conyeyanoes,  and  attested  by  two  witnesses  with  their 
own  hands,  and  acknowledged  by  the  grantor  or  by  such  attorney  to  be 
his  free  act  and  deed,  if  in  this  State,  before  a  Judge  of  a  court  of  record 
of  this  State  or  of  the  United  States,  a  clerk  of  the  Superior  Oourt,  Court 
of  Cominon  Pleas,  or  district  oourt,  justice  of  the  peace,  Commissioner  of 
the  School  Fund,  commissioner  of  the  Superior  Court,  notary  public 
either  with  or  without  his  official  seal,  town  clerk,  or  assitant  town  clerk; 
and  if  in  any  other  State  or  Territory  of  the  United  States,  before  a  com 
missioner  appointed  by  the  Governor  of  this  state  and  residing  therein,, 
or  any  officer  authorized  to  take  the  acknowledgment  of  deeds  in  sucL 
State  or  territory;  and  if  in  a  foreign  country  before  any  consul  of  th« 
United  States,  or  notary  public,  or  justice  of  the  peace,  in  such  foreign 
country;  but  no  officer  shall  have  the  power  to  take  such  acknowledgment 
except  within  the  territorial  limits  in  which  he  may  perform  the  proper 
dutieeof  his  office."     Oen.  Stat.  (1888)  sec  2954. 

''Conyeyances  of  real  estate  situated  in  this  state,  and  powers  of  at- 
torney therefor,  executed  and  acknowledged  in  any  other  State  or  Terri- 
tomey  in  conformity  with  its  laws  relative  to  the  conveyance  of  lands 
therein  situated,  shall  be  valid*'.    Id.  sec.  2956. 

Note.  The  addition  of  the  word  seal  or  the  letters  (L.  S.) 
is  sufficient.  Gen.  Stat.  (1888)  sec.  1085.  The  statute  does  not 
prescribe  any  particular  form  of  acknowledgment;  but  it  is  held 
that  the  acknowledgment  of  a  deed  must  be  in  writing,  and  ap- 
pear upon  the  deed,  and  no  defect  in  the  certificate  can  be  helped 
by  parol  evidence.  Hay  den  v,  We^tcott,  \\  Conn.  12%  \  Stanton 
V,  Button^  2  Conn.  527 ;  Pendleton  v.  Button,  3  Conn.  406.       The 

following  form  is  sufficient:  **Stateof ,  county  of  . 

Personally  appeared signer  and  sealer  of  the  foregoing  instru- 
ment and  acknowledged  the  same  to  be  his  free  act  and  deed. "  San- 
ford  V,  Bulkey,  30  Conn.  344.  The  attesting  witnesses  must  be  dis- 
interested, Winsted  Sav,  Bank  and  Bid,  Ass.  v.  Spencer,  26 
Conn.  195. 

Seo.  63.    Dakota.    Form  of  deed,    **This  grant,  made  the day 

of J  in  the  year ,  between  A.  B.  of ,  of  the  first 

part,  and  0.  D.  of ,  of  the  second  part,  witnesseth:  that  the 

party  of  the  first  part  hereby  grants  to  the  party  of  the  second  part,  in 

consideration  of dollars  now  received,  aU  the  real  property 

situated  in and  bounded  (or  described)  as  foUows: 

....  Witness  the  hand  of  the  party  of  the  first  part."  Compiled  Laws  of 
Dakota,  sec.  824L7. 

Form  of  acknowledgment:    **State  of ,  county  of 

....     On  this day  of  ,  in  the  year  of ,  before 

me  personaUy  appeared  ,  known  to  me,  or  proven  on  the 
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oath  of ,  to  be  the  person  who  is  described  in  and  who  exe  - 

onted  the  within  instrument,  and  acknowledged  to  me  that  he  (or  they) 
exeonted  the  same."    Oomp.  Laws,  sec.  8288. 

Note, — Married  woman  conveys  same  as  sole^  Id  sec.  2282. 
The  use  of  the  words  <<whose  name  is  subscribed  to  the  within 
instrument'  instead  of  the  statutory  words  '^described  in  and 
who  executed,"  was  held  to  be  an  immaterial  defect.  Wilson  v, 
Eussell  (Dak.)  31  N.  W.  Rep.  645.  Private  seal  is  not  required. 
Gomp.  Laws,  sec.  3246.  Acknowledgments  within  the  United 
States  may  be  taken  before  a  Judge,  Justice,  or  clerk  of  any 
court  of  record  of  the  United  States,  or  of  any  state  or  territory,  a 
notary,  or  any  officer  of  any  state  or  territory  authorized  to  take 
acknowledgments,  or  a  commissioner  appointed  for  the  purpose 
by  the  governor  of  Dakota.     Id.  sec.  3279. 

Seo.  64.  Delaware.  ''Where  there  is  no  express  covenant  in  a 
deed,  the  words  grant,  bargain  and  seU,  shall,  nnless  speciaUy  restrained, 
imply  a  special  warranty  against  a  grantor  and  his  heirs,  and  all  persons 
claiming  under  him,''  Rev.  Code  (1874)  chap.  88,  sec.  2. 

Form  of  CLcknowledgmenL    'The  form  of  an  acknowledgment  of  a  deed 

shall  be  to  this  effect.    State  of , County,  ss. 

Be  it  remembered,  that  on  this day  of ^  A.  D.,  18 ^  person- 
ally came  before  me  A.  B.,  notary  public  (or  commissioner  of  deeds)  for 
the  State  of  Delaware,  C.  D.  and  E.  F.,  his  wife,  parties  to  this  indenture 
known  to  me  personally  (or  proved  upon  the  oath  of  G.  H.)  to  be  such, 
and  severally  acknowledged  this  indenture  to  be  their  deed;  and  the  said 
E.  F.  being  at  the  same  time  privately  examined  by  me,  apart  from  her 
husband,  acknowledged  that  she  executed  the  said  indenture  willingly, 
without  compulsion,  or  threats  or  fear  of  her  husband's  displeasure.  Given 
under  my  hand  and  seal  of  office  the  day  and  year  aforesaid."  Rev.  Code 
1874,  DeL  p.  188,  sec.  8. 

Note.  Acknowledgments  out  of  the  state  maybe  taken  be- 
fore  a  notary  public,  Del.  Laws,  Vol.  17,  chap.  21 2;  or  before  a 
judge  of  any  United  States  court,  or  any  judge  of  a  court  of  re- 
cord, or  chief  officer  of  any  city  or  borough,  or  a  commissioner 
of  deeds.     Kev.  Code,  chap.  83,  sec.  10. 

Seo.  65.  Florida.  "Deeds  executed  in  this  State  of  lands,  or  any 
interest  in  lands  therein,  shall  be  executed  in  the  presence  of  two  wit- 
nesses, who  shall  subscribe  their  names  to  the  same  as  such,  and  the  per- 
sons executing  such  deeds  may  acknowledge  the  execution  thereof  before 
any  Judge,  Clerk  of  the  Circuit  Court,  Notary  Public,  or  Justice  of  the 
Peace  within  this  State;  and  if  any  such  deed  or  conveyance  of  land  shall 
be  executed  in  any  other  State,  Territory,  or  District  of  the  United  States, 
such  deed  may  be  executed  according  to  the  the  laws  of  such  State,  Terri- 
tory, or  District,  and  the  execution  thereof  may  b/d  acknowledged   before 
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any  Jndge  or  oleik  of  a  ooart  of  record,  Notary  Prxblio,  Jiutice  of  thm 
Peace,  or  other  officer  authorized  by  the  laws  of  such  State,  Territory,  or 
District  to  take  the  acknowledgment  of  deeds  therein,  or  before  any  com- 
'  missioner  appointed  by  the  goYernor  of  this  State  for  such  purpose.*'  Mo- 
Clellan's  Dig.  of  Fla.Law.  (1881)  p.  218  sec.  16. 

Notes.  Deeds  must  be  <<iQ  writing,  sealed  and  delivered 
in  the  presence  of  at  least  two  witnesses,'*  McGielian's  Dig.,  chap. 
32,  sec.  1.  <*A  scrawl  affixed  as  a  seal  to  any  instrument  shall 
be  as  efTectnal  as  a  seal,"  Id.  chap.  162,  sec.  87.  Acknowl. 
edgment  must  not  be  taken  until  the  officer  knows,  or  has  proper 
proof  of  the  identity  of  the  person  making  the  same,  Id.  chap.  83 
sec.  1 0.  Deeds  executed  out  of  the  state  must  be  acknowledged 
by  the  grantor,  or  the  execution  be  proved  by  a  subscribing  witness^ 
Id.  sec.  9;  and  the  acknowledgment  of  a  non-resident  married 
woman  must  be  on  a  separate  or  private  examination,  apart  from 
her  husband,  and  the  certificate  show  that  she  does  so  <  'freely 
and  without  fear  or  compulsion  of  her  husband. "Id.  sec.  11.  Ac- 
knowledgments out  of  the  state  may  be  taken  before  any  judge  of 
a  court  of  record  having  a  seal  and  a  clerk,  within  the  jurisdic- 
tion of  such  officer,  and  the  certificate  must  show  where  acknowl- 
edgment is  taken,  and  that  his  court  is  a  court  of  record,  and  be 
accompanied  by  a  certificate  under  seal  of  the  clerk,  or  prothona- 
tory  of  such  clerk,  showing  the  official  character  of  such  officer,  Id. 
sec.  12. 

Sec  66.  Qeorgria.  "A  deed  to  lands  in  this  state  most  be  in  writ- 
ing, signed  by  the  maker,  attested  by  at  least  two  witnesses,  and  deUyered 
to  the  purchaser,  or  some  one  for  him,  and  be  made  on  a  yalnable  or  good 
consideration.  The  consideration  of  a  deed  may  be  always  inquired  inCo 
when  the  principles  of  justice  require  it.'*    Code  of  6a.  (1882),  sec.  2690* 

''No  prescribed  form  is  essential  to  the  yalidity  of  a  deed  to  lands  or 
personalty.  If  sufficient  within  itself  to  make  known  the  transaction  be- 
tween the  parties,  no  want  of  form  wiU  inyalidate  it,'*  sec.  2692;  Ball  v. 
Wallace,  32  Ga.  170. 

Notes.  Deeds  executed  out  of  the  state  must  be  attested 
«by  a  commissioner  of  deeds  for  the  State  of  Georgia,  or  Consnl 
or  Vice-Consul  of  the  United  States  (the  certificate*!  of  these  of- 
ficers, under  their  seals,  being  evidence  of  the  fact),  or  by  a  Judge 
.  of  a  Court  of  record  in  the  State  where  executed,  with  a  certifi- 
cate of  the  clerk,  under  the  seal  of  such  Court,  of  the  genuineness 
of  the  signature  of  such  Judgi^. "  Code,  sec.  2706.  Under  this 
section  it  is  held  that  a  certi^cate  by  the  clerk  that  he  is  ac- 
quainted with  the  handwriting  of  the  judge,  and  believes  his  sig. 
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nature  to  be  genuine,  is  not  sufficient;  he  must  certify  positively 
that  the  signature  is  genuine,  McKenzie  v,  Jackson,  82  Ga.  80  (8 
8.  E.  Eep.  77).  it  must  also  show  that  the  judge  is  a  judge  of 
a  court  of  record,  Id.  Attestation  by  a  judge  of  a  court  of  re- 
cord who  is  clerk  of  his  own  court,  certified  by  him  under  the  seal 
of  the  court,  is  sufficient,  Moore  v.  Hill,  59  Ga.  760.  Married 
fDoman.  If  the  wife  have  any  interest  in  the  land  conveyed  she 
must  sign  and  seal  the  deed  before  an  officer  authorized  to  attest 
deeds,  making  the  following  declaration  before  said  officer:  **I, 
A.  B.,  the  wife  of  C.  D.,  do  declare  that  I  have  freely  and  with- 
out any  compulsion,  signed,  sealed,  and  delivered  the  above  in- 
strument of  writing,  passed  between  D.  E.  and  C.  D. ,  and  1  do 
hereby  renounce  all  title  or  claim  of  dower  that  I  might  claim  or 
be  entitled  to,  after  the  death  of  C.  D.,  my  said  husband,  to  or 
out  of  the  lands  or  tenements  therein  conveyed.  In  witness 
thereof  1  have  hereunto  set  my  hand  and  seal."  This  statement 
the  officer  shall  indorse  on  the  deed  and  sign  the  same.  Code 
(1882)  sec.  2706  (a). 

Sec.  67.  Idaho.  **A  conveyance  of  an  estate  in  real  property  may 
be  made  by  an  instrument  in  writing,  subscribed  by  the  party  disposing 
of  the  same,  or  by  his  agent  theremito  authorized  by  writing.''  Rev.  Stat. 
(1887)  sec.  2920. 

Notes.  A  fee  simple  estate  is  presumed  to  pass.  Id.  sec. 
2927.  Seal  is  not  necessary.  Id.'  sec.  3227.  The  statutory  pro- 
visions of  this  territory  in  respect  to  the  general  form  of  acknow- 
ledgment, the  form  for  married  women,  and  the  officers  before 
«7hom  such  acknowledgments  may  be  taken  out  of  the  territory 
ind  within  the  United  States,  are  all  substantially  the  same  as 
khose  of  the  State  of  California  heretofore  set  out. 

Sec.  68.  Illinois.  "Deeds  for  the  conveyance  of  land  may  be 
ftubstantiaUy  in  the  following  form:  The  grantor  (here  insert  name  or 
names  and  place  of  residence),  for  and  in  consideration  of  (here  insert 
ijonsideration)  in  hand  paid,  conveys  and  warrants  to  (here  insert  the 
^antee's  name  or  names)  the  foUowing  described  real  estate  (here  insert 

dAscription),  situated  in  the  county  of in  the  State  of  Illinois. 

Dated  this    day  of ,  A.  D.  18—."    Hurd's  Eev. 

Stat.  (1889),  Chap.  80,  sec.  9. 

ArkMAoledgment  "A  certificate  of  acknowledgment,  substantiaUy  in 
the  foUowing  form  shaU  be  sufficient:  State  of  (name  of  state),  County 
of  (name  of  county)  I  (here  give  name  of  officer  and  official  title)  do  here- 
by certify  that  (name  of  grantor,  and  if  acknowledged  by  his  wife,  her 
same,  and  add  "his  wife")  i»*'c«oaaUy  known  to  me  to  be  the  same  person 
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whoee  name  ia  (or  are)  snbfloribed  to  the  foregoing  instnunent,  appeared 
before  me  this  day  in  person,  and  acknowledged  that  he  (she  or  they) 
signed,  sealed  and  delivered  the  said  instrument  as  his  (her  or  their) 
free  and  yolnntary  act,  for  the  nses  and  purposes  therein  set  f orth«  GiTen 
under  my  hand  and  (private  or  official  as  the  case  may  be)  seal,  this  day  of 
,«(month)A.  D.  (year)/'    Id*  chap.  80,  sec  J6. 

Note.  The 'general  form  given  conveys  fee  simple  estate 
with  full  covenants,  Rev.  Stat.  chap.  30,  sec.  9.  Sabstitute  the 
words  <<convey  and  quit-claim  to  (name  of  grantee)  all  interest  in 
the  following  described  real  estate"  instead  of  <<convey  and  war- 
rant" and  the  deed  is  a  quit-claim  deed,  which  conveys  all  the  title 
the  grantor  has;  but  does  not  extend  to  after  acquired  title,  unless 
words  are  added  expressing  such  intention,  Id.  sec.  10.  Home- 
stead may  he  released  by  adding  to  either  a  **warranty",  or  "quit- 
claim" deed,  after  the  words  <<State  of  Illinois,"  in  substance  the 
following  words :  <  'hereby  releasing  and  waiving  all  rights  under 
and  by  virtue  of  the  homestead  exemption  laws  of  this  State.  Id. 
chap.  30,  sec.  11.  <<In  such  case  the  certificate  of  acknowledg- 
ment shall  contain  a  clause  substantially  as  follows,  ^including  the 
release  and  waiver  of  the  right  of  homestead,' or  other  words 
which  shall  expressly  show  that  the  parties  executing  the  deed,  or 
other  instrument  intended  to  release  such  right."  Id.  sec.  27.  A 
scrawl  is  sufficient  for  a  seal,  chap.  29,  sec.  1.  Married  women 
acknowledge  conveyances  the  same  as  femes  sole,  Id.  chap.  30, 
sec.  19.  Officer  taking  an  acknowledgment  must  know  the  person 
making  the  same,  or  have  proof  of  his  identity.  Id.  sec.  24.  Out 
of  the  State  and  within  the  United  States  <<an  acknowledgment  or 
proof  may  be  made  in  conformity  with  the  laws  of  the  state,  terri- 
tory or  district  where  it  is  made;  Provided,  thutif  any  clerk  of  a 
court  of  record  within  such  state,  territory,  or  district,  shall  under 
his  hand  and  seal  of  such  court,  certify  that  such  deed  or  instru- 
ment is  executed  and  acknowledged  or  proved  in  conformity  with 
the  laws  of  such  state,  territory  or  district."  Id.  chap.  30,  sec.  20. 
A  certificate  of  acknowledgment  should  show  the  state  in  which 
it  is  taken,  Hardin  v.  Kirk  49  111.  153;  and  be  signed  by  the  offi- 
cer, Clark  V.  Wilson,  127  111.  459(18  N.  E.  Rep.  860;  11  Am. 
St.  Rep.  143). 

Sea  69.  Tndlana.  WarraviJty  deed,  ^^kuj  oonveyanoe  of  lands 
worded  in  substance  as  follows:  "A.  B.  conveys  and  warrants  to  0.  D.  (here 
describe  the  premises),  for  the  sum  of  (here  insert  the  consideration)** 
^he  said  oonyeyance  being  dated,  and  dnly  signed,  sealed,  and  acknowl- 
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edged  by  the  grantor — shall  be  deemed  and  held  to  be  a  conyeyance  in 
fee-simple  to  the  grantee,  his  heirs  and  assigns  with  ooyenant  from  the 
grantor  for  himself  and  his  heirs  and  personal  representatives  that  he  is 
lawfully  seized  of  the  premises,  has  good  right  to  oonyey  the  same,  and 
guarantees  the  qniet  possession  thereof;  that  the  same  are  free  from  all 
incnmbrances,  and  that  he  will  warrant  and  defend  the  title  to  the  same** 
against  all  lawful  claims."  Rey.  Stat.  (1881)  seo.  2927;  Ballards'  Real  Es- 
tate Statutes,  seo.  75. 

Quitclaim  deed,  ^*Any  conyeyanoe  of  lands  worded  in  substance  as 
follows,  **A.  B.  quitclaims  to  0.  D.  (here  describe  the  premises)  for  the  sum 
of  (here  insert  the  consideration)" — the  said  conyeyance  being  duly  signed, 
sealed  and  acknowledged  by  the  grantor,  shall  be  deemed  to  be  a  good  and 
sufficient  conyeyance  in  quitclaim  to  the  grantee  his  heirs  and  assigns." 
Rey.  Stat.  sec.  2928;  Ballards'  Real  Estate  Statutes,  sec.  74t, 

Form  of  acknowledgment  State  of ,  County  of , 

"Before  me,  E.  F.  (style  of  officer),  this day  of ,  A. 

B.  acknowledged  the  execution  of  the  annexed  deed."  Rey.  Stat.  sec.  2947; 
Ballards'  Real  Estate  Statutes,  sec.  101. 

Notes*     The  words  <  ^convey  and  warrant"  embrace  all  the 
covenants  mentioned  in  the  statute.     Jackson^  v.  Green^  112  Ind. 
341  (14  N.  B.  Rep.  89);  Dehority  v,  WHght,  84  Ind.  382;  Keiper 
V,  Klein,  51  Ind.  316.     A  quitclaim  deed  passes  all  the  title  the 
grantor  has  at  the  time  of  its  execution,  Rev.   Stat.   sec.   2924 ; 
Ballards'  Real  Est.  Stat.  sec.  73;  Hastings  v,  Brooker,  98  Ind. 
158;  Rowe  v,  Beckett,  30  Ind.  154  (95  Am.  Deci  676);  butitgoea 
no  further,  and  does  not  even  estop  the  grantor  from  asserting  an 
after-acquired  title.     Bryan  v.  Uland,  101  Ind.  477  (1  N.  E.  E^p. 
52);  Thorp  v.  Hanes,  107  Ind.  324  (6  N.   E.  Rep.   920);  NichoU 
son  V.  Caress,  45  Ind.  479 ;  Avery  v,  Akins,  74  Ind.  283.     A  pri- 
vate seal  or  ink-scroll  is  not  necessary,  except  the  deed  be  made 
by  a  corporation,  Rev.  Stat.  sec.  2999;  Ballards'  Real  Est.   Stat. 
sec.  61.     A  married  woman  acknowledges  a  deed  the  same  aa 
other  persons,  Rev.  Stat.  sec.  2938;  Ballards'  Real  Est.  Stat.  sec. 
99;  Hubble  V.  Wright,  23  Ind.  322.     Acknowledgments  out  of  the 
state  and  within  the  United  States  may  be  taken  before   <<any 
judge  or  clerk  of  a  court  of  record,  justice  of  the  peace,  auditor, 
recorder,  notary  public,  mayor  of  a  city"  or  any  commissioner  of 
deeds.     If  the  officer  have  no  official  seal  his  certificate  must  be 
attested  by  a  certificate  of  a  clerk  of  a  court  of  record  of  the  coun- 
ty in  which  he  resides,  attested  by  the  seal  of  said  court,  setting 
forth  <  <that  the  officer  before  whom  such  acknowledgment  was 
taken  was,   at  the  time,  lawfully  acting  as  such,  and  that  his 
signature  to  the  certificate  of  acknowledgment  is  genuine."     Rev^ 
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Stat.  sees.  2933;  2935;  2950;  Ballards'  Real  Est.  Stat.  sees.  94; 
97;  102. 

Sea  70.  Iowa.  '*The  following  or  other  eqniyalent  forms,  Taried 
to  Bolt  ciroomstanoee,  are  snffioient  for  the  purposes  therein  oontempla ted: 

Ibr  a  quU-elaim  deed.    For  the  consideration  of dollars, 

I  hereby  qnit-olaim  to  A.  B.  all  my  interest  in  the  following  tract  of  land 
(describing  it). 

For  a  deed  in  fee^mpley  withaut  loarranty.    For  the  consideration  of 

dollars,  I  hereby  convey  to  A.  B.  the  following  tract  of  land 

(describing  it). 

For  a  deed  in  fee  with  warranty.  The  same  as  the  last  preceding 
form,  adding  the  words,  "and  I  warrant  the  title  against  all  persons 
whomsoeyer"  (or  other  words  of  warranty  as  the  party  may  desire).  Mil- 
ler's Rev.  Code  of  la.  (1888)  sec.  1970. 

Acknowledgment  "The  conrt  or  officer  taking  the  acknowledgment 
mnst  indorse  upon  the  deed  or  other  instrument,  a  certificate  setting  forth 
the  following  particulars:  1.  The  title  of  the  conrt  or  person  before  whom 
the  acknowledgment  ^was  taken;  2.  That  the  person  making  the  ac- 
knowledgment was  personally  known  to  at  least  one  of  the  judges  of  the 
court,  or  to  the  officer  taking  the  acknowledgment,  to  be  the  identical 
person  whose  name  is  affixed  to  the  deed  as  grantor,  or  that  such  identity 
was  proTed  by  at  least  one  credible  witness,  naming  him;  8.  That  such 
person  personally  appeared  before  the  officer  and  acknowledged  the  in- 
strument to  be  his  yoluntary  act  and  deed."    Code,  sec.  1958. 

Note.  The  words  <<1  warrant  the  title  against  all  persons'' 
includes  all  covenants.  Funk  v.  Cresswell,  5  Iowa,  62;  Van 
Wagner  t;.  VanNostrand^  19  lo.  422.  Seal  is  not  necessary,  Mil- 
ler's Rev.  Code,  sec.  2112;  and  married  women  convey  as  other 
people,  Id.  sec.  1945.  The  term  ^'heirs'*  is  not  necessary  to 
create  an  estate  in  fee-simple.  Id.  sec.  1929.  Acknowledgments 
should  contain  the  essentials  prescribed  by  the  statute.  Bell  v. 
Evans,  10  lo.  353;  Dickerson  v,  Davis,  12  lo.  353;  Newman  v, 
Samuels,  17  lo.  528;  Scharfenhurg  v.  Bishop,  35  lo.  60.  The 
omission  of  the  word  <  ^personally"  before  <<known"  is  not  a  fatal 
defect,  Taddv,  Jones,  22  lo.  147;  Rosenthal  v,  Grijffin,  23  lo. 
263.  It  is  not  necessary  for  the  officer  to  state  his  name  in  the 
body  of  the  certificate.  Fogg  v.  Holcomb,  64  lo.  621 ;  and  where 
his  title  appears  in  the  body  of  the  certificate  it  need  not  be  writ- 
ten again  after  his  name,  Colby  v,  McOmber,  71  lo.  469  (32  N. 
W.  Rep.  459).  Acknowledgments  out  of  the  state  and  within 
the  United  States  may  be  taken  before  some  court  of  record,  or 
officer  holding  the  seal  thereof;  or,  before  some  commissioner  ap- 
pointed by  the  governor  of  Iowa,  or  notary  public,  or  justice  of 


I  70-72  DEEDS.  134 

the  peace,  but  if  the  latter,  his  certificate  must  be  accompanied 
by  a  certificate  under  seal  of  proper  authority,  certifying  his  of- 
ficial  capacity  and  genuineness  of  his  signature.  Miller's  Rev. 
Code,  sec.  1956. 

Sec.  71.  Kansas. — Notes.  The  statutory  provisions  of 
this  state,  in  respect  to  warranty  and  quitclaim  deeds  are  identi- 
cally  the  same  as  those  of  Indiana,  except  the  word  ^'sealed"  is 
omitted.  Gen.  Stat.  (1889)  sec.  1110,  1111.  Seal  is  not  neces- 
sary. Id.  sec.  1103.  The  word  <<heirs"  is  not  necessary  to  pass  a 
fee;  and  a  fee  is  presumed  to  pass,  unless  an  intent  to  pass  a  less 
estate  expressly  appears,  or  be  necessarily  implied  in  the  terms 
of  the  grant.  Id.  sec.  1109.  The  certificate  of  acknowledgment 
should  show  in  substance,  the  title  of  the  court  or  officer  before 
whom  the  acknowledgment  is  taken,  that  the  person  making  the 
same  was  personally  known  to  the  acknowledging  ofi3cer  to  be  the 
same  person  who  executed  the  instrument,  and  that  such  person 
duly  acknowledged  the  same,  Id.  sec.  1120;  Mungerv.  Baldridge, 
41  Kan.  236  (21  Pac.  Rep.  159).  A  married  woman  may  convey 
and  acknowledge  conveyances  the  same  as  a  feme  sole^  Munger  v. 
Baldridgcj  8%ipra,  The  provisions  of  the  statute  as  to  officers  be- 
fore whom  acknowledgments  may  be  taken  out  of  the  state  are 
substantially  the  same  as  those  of  Iowa.  Gen.  Stat.  (1889),  sec. 
1119.  A  quitclaim  deed  does  not  estop  the  grantor  from  assert. 
ing  an  after-acquired  title,  Bmce  v.  Luke^  9  Kan.  201  (12  Am. 
Rep.  491);  Johnson  v,  Williams,  37  Kan.  179  (14  Pac.  Rep.  537; 
1  Am.  St.  Rep.  243). 

Sec.  72.  Kentucky*  '*No  estate  of  inheritanoe,  or  freehold,  or 
for  a  term  of  more  than  one  year,  in  lands,  shaU  be  conyeyed,  unless  by 
deed  or  wiU."  Gen.  Stat.  (1888),  Ohap.  24,  seo.  2;BaUard8'  Real  Est.  Stat. 
(Ey.)  seo.  83. 

Acknowledgment  of  married  looman^s  deed:  "Where  the  acknowledg- 
ment shaU  be  taken  by  an  officer  residing  out  of  this  state,  the  same  shaU 
be  acknowledged  and  certified  to  the  effect  following:  Commonwealth  (or 

Kingdom)  of set:  Connty  or  Town,  or  City,  or  Department, 

or  Parish  of ,  set:    I,  A.  B.  (here  give  title),  do  certify  that 

this  instrument  of  writing  from  C.  D.  and  wife,  E.  F.  (or  from  E.  F.  wife 
of  C.  D.)  was  this  day  produced  to  me  by  the  parties  and  the  contents  and 
effect  qf  the  instrimient  being  explained  to  the  said  E.  F.  by  me,  separ- 
ately and  apart  from  her  husband,  she  thereupon  declared  that  she  did 
freely  and  voluntarily  execute  and  deliyer  the  same,  to  be  her  act  and  deed, 
and  consented  that  same  might  be  recorded.  Given  under  my  hand  and 
seal  of  office.    A.  B. 
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1i  the  huBband  join  in  the  deed  with  the  wife,  and  acknowledge  ii 
before  the  eame  officer,  his  acknowledgment  may  be  certified  with  that  of 
his  wife,  immediately  sncceeding  the  word  *^arfiee**  thna:  '*which  was 
acknowledged  by  the  said  0.  B.  to  be  his  act  and  deed."  Qtn,  Stat.  Chap. 
24,  sec  21;  Ballarda'  Real  Est.  Stat.  (Ky.)  sec.  111. 

Notes.  Instraments  required  to  be  signed  moBt  be  sub- 
scribed at  the  end  or  close;  and  a  seal  is  not  necessary.  Oen. 
Stat  ch.  21,  sec.  26;  ch.  22,  sec.  2;  Ballards'  Real  Est.  Stat.  (Ky.) 
sees.  84,  85.  No  particular  form  of  deed  is  required.  Chiles  v. 
ConUya  Heirs ^  2  Dana,  23.  Acknowledgments  within  the  United 
States  and  out  of  the  state  may  be  taken  <  *by  the  clerk  of  a  court, 
or  his  deputy,  or  by  a  notary  public,  mayor  of  a  city,  or  Secre- 
tary of  State,  or  commissioner  to  take  acknowledgment  of  deeds, 
or  by  a  judge  under  the  seal  of  his  court. ''  Oen.  Stat.  chap.  24^ 
sec.  16;  Ballards'  Real  Est.  Stat.  (Ky.)  sec.  106. 

Seo.  73.  Louisiana.  **The  authentic  act  as  relates  to  contracts, 
is  that  which  has  been  executed  before  a  notary  pabiic,  or  other  officer 
authorized  to  execute  such  functions,  in  the  presence  of  two  witnesaes, 
free,  male,  and  aged  at  least  fourteen  years,  or  of  three  witnesses  if  the 
.  party  be  blind.  If  the  party  does  not  know  how  to  sign  the  notary  must 
cause  him  to  affix  his  mark  to  the  instrument.**  Yorhies  Bey.  CIt.  Code, 
(1889),  Art.  22d4.  **An  act  which  is  not  authentic  prcTails  as  apriyate  writ- 
ing, if  it  be  signed  by  the  parties.'*    Id.  Art.  2285. 

Note.  The  acknowledgment  must  be  made  before  two 
competent  witnesses.  Lethe  v,  Mehermith,  39  La.  An.  1050  (3  So. 
Rep.  283).  All:  sales  and  contracts  concerning  real  property  not 
recorded  according  to  law  are  ''utterly  null  and  void,  except  be- 
tween the  parties  thereto."     Code,  Art.  2266. 

Seo.  74.  Maine.  ''Deeds  shaU  be  acknowledged  by  the  grantors, 
«r  one  of  them,  or  by  their  attorney  executing  the  same,  before  a  justice 
of  the  peace,  or  notary  public,  or  woman  otherwise  eligible  under  the  con- 
stitution and  appointed  for  the  purpose  by  the  goYernor  with  the  advice 
and  consent  of  council,  in  the  state,  or  any  justice  of  the  peace,  magis- 
trate, or  notary  public  within  any  of  the  United  States,  or  before  a  minis- 
ter or  consul  of  the  United  States,  or  notary  public  in  any  foreign  coun- 
try."   Me.  Bev.  Stat.  (1888)  chap.  73,  sec.  17. 

"A  deed  of  release  or  quit-claim  of  the  usual  form  conyeys  the  estate, 
which  the  grantor  has  and  can  convey  by  a  deed  of  any  other  form."  Id* 
sec  14. 

Notes.  An  instrument  purporting  to  be  a  deed  but  not  un* 
der  seal,  is  an  equitable,  but  not  a  legal  deed,  Jewell  v.  Harding^ 
72  Me.  12A\  McLaughlin  v,  Randall,  66  Me.  226;  and  the  last 
case  holds  that  a  "scroll*'  does  not  take  the  place  of  a  seal.     The 
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statute  provides  for  the  appointment  of  commissioners  in  tl^  sev- 
eral states,  who  mav  take  and  certify  acknowledgments  accord- 
ing to  the  laws  of  the  state  of  Maine.     Chap.  110,  sec.  2. 

Seo.  76.  Maryland.  ^'EvoTy  deed  oonyeying  real  estate  shall  be 
aigned  and  sealed  by  the  grantor  or  bargainor,  and  attested  by  at  least 
one  witness/'    Code  (1888),  Art.  21,  seo.  10. 

Form  of  deed  conveying  a  fee  simple  in  real  estate,    '*This  deed,  made 

this day  of ,  in  the  year ,  by  me,  (here  insert  the 

name  of  the  grantor),  witnesseth,  that  in  consideration  of,  (here  insert 

consideration),  I,  the  said,   do  grant  unto,  (here  insert  the  name 

of  grantee),  all  that  (here  describe  the  property).  Witness  my  hand  and 
«eal. 

Attest: , (seal).*'    Id.  sec.  61. 

Acknowledgment.  "State  of  Maryland, oonnty,  to-wit:  I  here- 
by certify,  that  on  this day  of. ,  in  the  year ,  before  the 

«abscriber,  (here  insert  style  of  the  officer  taking  the  acknowledgment), 
personaUy  appeared  (here  insert  the  name  of  the  person  making  the 
acknowledgment),  and  acknowledged  the  foregoing  deed  to  be  his  act." 
Code,  Art.  21,  sec.  66.  Married  woman^s  acknowledgment  Insert  in  the 
preceding  form  after  the  words  "personaUy  appeared,"  "(here  insert  name 
of  hnsband),  and  (here  insert  name  of  wife),  his  wife,  and  did  each  ac- 
knowledge the  foregoing  deed  to  be  their  respective  act."    Id.  sec.  66. 

Notes.  The  statutory  forms  do  not  exclude  the  use  of  other 
forms  containing  the  substance  of  them.  Code,  Art.  21,  sees. 
9y  64,  68.  Acknowledgment  and  recording  are  essential  to  make 
a  deed  valid  for  the  purpose  of  passing  title ;  and  deeds  take  ef - 
feet  from  the  time  of  their  recording.  Id.  sees.  15,  16.  Acknowl- 
edgments  out  of  the  state  and  within  the  United  States  may  be 
taken  by  the  judge  of  any  court  of  the  United  States  or  any  state 
or  territory  having  a  seal,  a  notary  public,  or  a  commissioner  of 
this  state.  The  officer  must  affix  a  certificate.  The  general  form 
may  be  used  adding  these  words,  <  <In  testimony  whereof  I  have 
caused  the  seal  of  the  court  to  be  affixed  (or  have  affixed  my  of- 

ficial  seal)  this day  of ,  A.  D. ,"  to  which  the 

seal  must  be  affixed.     Code,  Art  21,  sees.  4,  6,  7. 

Seo.  76.  Massachusetts.  "A  deed,  executed  by  the  person  or 
the  attorney  of  the  person  haying  authority  therefor,  shall-  be  sufficient, 
withont  any  other  act  or  ceremony,  to  convey  real  estate,*'  Pub.  Stat. 
(1882),  Ohap.  120,  sec.  1. 

Quit-claim.  **A  deed  of  qttit-claim  and  release  shaU  be  sufficient  to 
convey  aU  the  estate  which  could  lawfuUy  be  conveyed  by  a  deed  of  bar- 
j^ain  and  sale."    Id.  sec.  2. 

Notes.    Officers  taking  an  acknowledgment  shall  endorse 
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tipo%  or  annex  to,  the  deed,  a  certificate ;  and  within  the  United 
States  acknowledgments  may  be  taken  by  a  '^justice  of  the  peace, 
notary  public,  magistrate,  or  commissioner  appointed  for  the  pur- 
pose by  the  governor  of  this  Commonwealth."  Id.  chap.  120, 
sec.  6. 

Sec.  77.  MiohlffBii.  *1f  any  snoh  deed  shall  be  executed  in  any 
other  state,  territory  or  district  of  the  United  States,  snoh  deed  may  be  ex- 
ecuted according  to  the  laws  of  snch  state,  territory  or  district,  and  ex- 
eontion  thereof  may  be  acknowledged  before  any  judge  of  a  court  of  re- 
cord, notary  public,  justice  of  the  peace,  master  in  chancery,  or  other  of- 
ficer authorized  by  the  laws  of  such  state,  territory  or  district,  to  take  the 
acknowledgment  of  deeds  therein,  or  before  any  commissioner  appointed 
by  the  governor  of  this  state  for  such  purpose.^  Howell^s  Bey.  Stat,  of 
Mich.  (1882),  sec.  5659. 

Note.  Forms  of  warranty  deed,  quitclaim  deed,  and  ac- 
knowledgment are  the  same  as  those  of  Indiana.  Howell's  Ann. 
Stat.  (1882),  sees.  5728,  5729. 

Unless  the  acknowledgment  be  before  a  commissioner,  the 
deed  must  have  attached  a  certificate  of  the  clerk  or  other  proper 
certifying  officer  of  a  court  of  record  of  the  county  or  district,  or 
of  the  secretary  of  state  or  territory,  under  seal,  showing  the  of- 
ficial character  of  ofi3cer  and  that  he  believes  the  signature  of 
such  officer  to  be  genuine,  and  that  the  deed  is  executed  and  ac- 
knowledged according  to  the  laws  of  such  state,  territory  or  dis- 
trict. Id.  sees.  5660;  5726;  Culhertson  v.  TJie  11.  Whitheck  Co., 
127  U.  S.  326  (8  S.  Ct.  Rep.  1136;  32  L.  Ed.  134).  The  ac- 
knowledgment of  a  married  woman  may  bo  taken  as  if  she  were  a 
feme  sole,  Rev.  Stat.  sees.  5662,  5563.  No  private  seal  or  scroll 
is  necessary.  Id.  sec.  7778.  *<A  deed  of  quitclaim  and  release  of 
form  in  common  use,  shall  be  sufficient  to  pass  all  estate  which 
the  grantor  could  lawfully  convey  by  a  deed  of  bargain  and  sale.'* 
Id.  sec.  5653.  Such  a  deed  can  never  inure  to  convey  any  after- 
acquired  title  not  actually  owned  in  equity  at  the  time  of  the  deed. 
Frost  V.  Society,  56  Mich.  69  (22  N.  W.  Rep.  189);  People  v.  Mil- 
ler, 79  Mich.  93  (44  N.  W.  Rep.  172);  and  it  is  held  that  a 
grantee  in  a  quitclaim  deed  is  not  a  bona  fide  purchaser.  Peters 
V.  Cartier,  80  Mich.  124  (45  N.  W.  Rep.  73).  A  mortgagee  can 
not  certify  to  the  acknowledgment  of  the  mortgage,  Laprad  v. 
Sherwood,  79  Mich.  520  (44  N.  W.  Rep.  943). 

Seo.  78.  Minnesota.  ''Oonveyances  of  land,  or  of  any  estate  or  in- 
terest therein,  may  be  made  by  deed,  executed  by  jmy  person  having 
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aathority  to  convey  the  same,  or  by  his  attorney,  and  acknowledged  and 
recorded  in  the  registry  of  deeds  for  the  county  where  the  lands  lie,  with- 
out any  other  act  or  ceremony."  sec.  4109. 

^*I>eeds  of  land,  or  any  interest  in  lands,  within  this  state,  shall  be  ex- 
ecuted in  the  presence  of  two  witnesses,  who  shall  subscribe  their  names 
to  the  same  as  such,  and  may  be  acknowledged  by  the  person  or  persons 
executing  the  same,  before  any  of  the  following  officers: 

First — ^If  acknowledged  within  this  state,  any  officer  authorized  by  the 
laws  of  this  state  to  take  acknowledgments  therein. 

Second — ^If  acknowledged  out  of  this  state,  and  within  the  United 
States,  the  chief  justice  and  associate  justices  of  the  supreme  court  of  the 
United  States,  the  judges  or  justices  of  the  supreme,  superior,  circuit,  or 
other  court  of  record  of  any  state,  territory  or  district  within  the  United 
States;  the  clerks  of  the  several  courts  above  mentioned;  and  notaries 
public,  justices  of  the  peace,  and  commissioners  appointed  by  the  gov- 
ernor of  this  state  for  such  purpose;  but  no  acknowledgments  taken  by  any 
such  officer  shall  be  valid,  unless  taken  within  some  place  or  territory  for 
which  he  shall  have  been  elected  or  appointed  to  such  office,  or  to  which 
the  jurisdiction  of  the  court  to  which  he  belongs  shall  extend."  Minn. 
Stat.  (1891)  sec.  4121. 

Quitclaim.    **A  deed  of  release  or  quit  claim  shall  pass  aU  of  the  e^ 
tate  which  the  grantor  could  convey  by  a  deed  of  bargain  and  sale."  Id., 
sec.  4112. 

Form  of  cteiknowledgmenL    *^State  of ,  Oounty  of 

Bs.,    On  this i.  day  of 18 — ^  before  me  personally 

appeared  A.  B.  (or  A.  B.  and  .0.  D.)  to  me  known  to  be  the  person  (or  per- 
sons) described  in,  and  who  executed  the  foregoing  instrument,  and  ac- 
knowledged that  he  (or  they)  executed  the  same  as  his  (or  their)  free  act 
and  deed."    Id.  sec.  4292. 

Notes.  Word  <<heir"  not  necessary  to  pass  a  fee.  Stat- 
utes (1891)  sec.  4112.  A  scroll  or  device  used  as  a  seal  is  suflS* 
lent.  Id.  sec.  4118.  A  married  woman  should  be  designated  as 
<^wife;"  her  acknowledgment  is  taken  as  if  she  were  sole.  Id. 
sec.  4293. '  If  the  officer  taking  the  acknowledgment  does  not 
have  a  seal  there  must  be  a  certificate  of  a  court  of  record,  or  the 
secretary  of  state,  as  to  his  official  character.  Id.  sec.  4123.  A 
deed  is  effectual  as  a  conveyance,  although  there  was  but  one 
subscribing  witness.  Dobbin  v,  Cordiner,  41  Minn.  165  (42  N. 
W.  Rep.  870;  16  Am.  St.  Rep.  683).  Certificate  of  acknowledg- 
ment should  be  dated.     Stat.  sec.  4122. 

Bea  79.  Mississippi.  '*A  conyeyanoe  of  land  may  be  in  the  f ol- 
1  owing  form,  and  shall  be  as  effective  to  transfer  aU  the  right,  title,  claim 
and  possession  of  the  person  making  it,  as  can  be  done  by  any  sort  of 
conveyance,  viz:  In  consideration  of  (here  state  it),  I  convey  and  war- 
rant to ,  the  land  described  as  (describe  it).    Witness  my  sig- 
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nature  the . . . . ,  day  of » 188 ....  Miss.  Rev.  Code  (1880,   sea 

1231). 

AcknowledgmenL    "The  aoknowledgment  of  a  deed  shall  be  in  the 

form  or  to  the  effect  following,  to  wit:    State  of  Misaissippi,   

oonnty,  bs,:  Personally  appeared  before  me,  (here  state  style  of  officer) 
the  within  named  A.  B.,  who  acknowledged  that  he  signed  and  delivered 
the  foregoing  instmment  on  the  day  and  year  mentioned.  Given  under 
my  hand  this . . . . ,  day  of ,  A.  D "    Id.  sec.  1218. 

Not88«  Conveyance  of  the  general*form  carries  full  coven- 
ants. Id.  sec.  1233.  Use  of  the  words  ^'specially  warrant"  is 
a  covenant  against  all  claims  of  all  persons  claiming  by,  through, 
or  under  the  grantor.  Id.  sees.  1232,  1234.  Conveyance  with- 
out warranty  operates  as  a  deed  of  quit-claim  or  release.  Id.  sec. 
1235.  Married  women  may  convey  same  as  SL/eme  sole.  Id.  sec. 
1167.  Private  seal  is  not  necessary.  Id.  sec.  993-996.  Within 
the  United  States  acknowledgments  may  be  taken  by  the  Chief 
Justice  or  associate  Justices  of  the  United  States,  or  district 
Judge  of  the  United  States,  or  any  Judge  of  a  supreme  or  superior 
court  of  any  state  or  territory,  or  before  a  notary  public,  or  clerk 
of  a  court  of  record  having  a  seal,  or  Commissioner  of  deeds,  or 
any  Justice  of  the  peace  whose  official  character  shall  be  certified 
under  the  seal  of  some  court  of  record  in  his  county.  Id  sec. 
1219. 


Seo  80.  Missouii.  'The  words  **grant,  bargain,  and  sell''  in  all 
oonveyanoes  in  which  any  estate  of  inheritance  in  fee  simple  is  limited 
shall,  unless  restrained  by  express  terms  contained  in  snoh  conveyances, 
be  oonstmed  to  be  the  following  expressed  covenants  on  the  part  of  the 
grantor,  for  himself  and  his  heirs  to  the  grantee,  his  heirs  and  assigns: 
First,  that  the  grantor  was,  at  the  time  of  the  execution  of  snch  convey- 
ance, seized  of  an  indefeasible  estate,  in  fee  simple,  in  the  real  estate 
thereby  granted;  second,  that  such  real  estate  was,  at  the  time  of  the  exe- 
cution of  snch  conveyance,  free  from  incombrances  done  or  suffered  by 
the  grantor  or  any  person  under  whom  he  claims;  third,  for  further  assur- 
ances of  such  real  estate  to  be  made  by  the  grantor  and  his  heirs  to  the 
grantee  and  his  heirs  and  assigns,  and  may  be  sued  upon  in  the  same  man- 
ner as  if  such  covenants  were  expressly  inserted  in  the  conveyance.''  Rev. 
8tat.  (1889)  sec.  2402. 

Notes.  Deeds  must  be  '^subscribed  and  sealed,"  Id.  sec. 
2401 ;  but  a  <  'scrawl  by  way  of  seal"  is  sufficient,  Id.  2388.  The 
form  of  acknowledgment  is  the  same  as  that  of  Minnesota,  Id. 
sec.  2408.  Acknowledgment  of  a  married  woman  is  taken  as  if 
she  were  sole,  except  where  she  joins  with  her  husband  she  should 
be  designated  as  <<hiswife/'  Id.   sec.  2408.     Acknowledgements 


i  80-82  DEEDS.  140 

within  the  United  States  may  be  taken  by  «*any  notary  public,  or 
by  any  court  of  the  United  States,  or  of  any  state  or  territorj', 
having  a  seal,  or  the  clerk  of  any  such  court,  or  any  commissioner 
appointed  by  the  governor  of  this  state  to  take  the  acknowledg- 
ment of  deeds, "  Id.  sec.  2403. 

Seo.  81.  Montana.  The  words  *^grant,  bargain  and  seU  will  pasa 
a  fee-simple,*'  Gen.  Laws  (1879)  sec.  227. 

Form  of  acknowledffmerU,    "State  of ,  county  of    

. . . . ,  ss.  On  this  ....  day  of ,  A.  D.  18 ... ,  personally  ap- 
peared before  me,  a  notary  public  (judge  or  other  officer  as  the  case  may 
be),  in  and  for  said  county,  A.  B.  personally  known  to  me  to  be  the  per- 
son described  in,  and  who  executed  the  foregoing  instrument,  and  who  ac- 
knowledged to  me  that  he  executed  the  same  freely  and  voluntarily,  and  for 
the  uses  and  purposes  therein  mentioned.''    Id.  sec.  185. 

Note.  Grantor  must  be  known  to  the  officer,  or  identified 
on  the  oath  of  a  credible  witness.  Id.  sec.  183.  In  case  he 
is  identified  by  a  witness,  the  certificate  is  the  same  as  the  above ' 
down  to  **A.  B.,"  where  insert  * *satisf actorily  proved  to  me  to 
be  the  person  described  in,  and  who  executed  the  within  convey- 
ance, by  the  oath  of  CD.,  a  competent  and  credible  witness,  for 
that  purpose  by  me  duly  sworn,  and  he  the  said  A.  B.  acknowl- 
edged," and  close  with  words  of  the  general  form.  Id.  sec.  186. 
The  certificate  of  a  married  woman's  acknowledgment  should 
show  that  she  was  made  acquainted  with  the  contents  of  such 
conveyance,  and  acknowledged,  on  an  examination  apart  from 
and  without  the  hearing  of  her  husband  <<that  she  executed  the 
same  freely  and  voluntarily,  without  fear  of  compulsion,  or  un- 
due influence  of  her  husband,  and  that  she  does  not  now  wish  to 
retract  the  execution  of  the  same."  Id.  sees.  198,  199.  With- 
in the  United  States  acknowledgments  may  be  taken  before  the 
Judge  or  clerk  of  any  court  of  the  United  States,  or  of  any  State 
or  territory,  having  a  seal,  or  a  notary  public,  or  a  commissioner 
appointed  by  the  governor  of  Montana,  or  a  Justice  of  the  Peace; 
but  the  official  character  of  a  Justice  must  be  certified  to  under 
the  seal  of  the  court  of  his  county.  Id.  sec.  181  (2).  Private 
seal  is  not  necessary.     Id.  sec.  1163. 

Sec.  82.  Nebraska — Notes,  ** All  interest  of  grantor" 
is  presumed  to  pass  by  any  conveyance,  unless  contrary  intent 
appears.  Comp.  Stat.  ( 1887)  ch.  73,  sec.  50.  The  word  « ^heirs" 
is  not  necessar}''  to  pass  a  fee.  Id.  sec.  49.  Private  seal  is  not 
necessary.  Id.  chap.  81,  sec.  1.     A  married  woman  conveys  as  a 


141  FORM  OF  DKDB.  i  82-85 

sole.  Id.  chap.  73,  sees.  42,  43.  Officer  taking  acknowledgment 
must  know  or  have  satisfactory  evidence  of  the  identity  of  the 
person  making  it.  Id.  sec.  38.  '<The  grantor  mast  acknowledge 
the  instrument  to  be  his  voluntary  act  and  deed."  Id.  sec.  2; 
Spxtznaglev.  Vanhetsch,  13  Neb.  338  (14  N.  W.  Rep.  417).  'If 
acknowledged  or  proved  in  any  other  state  or  territory,  or  district 
of  the  United  States,  it  must  be  done  according  to  the  laws  of 
such  state,  territory  or  district,  or  before  a  commissioner  appoint, 
ed  by  the  governor  of  this  state  for  that  purpose. "  Oomp.  Stat, 
chap.  73,  sec.  4;  Green  v.  Gross^  12  Neb.  117  (10  N.  W.  Rep. 
459). 

Sec.  83.  Nevada— Notes.  The  words  « 'grant,  bargain 
and  sell"  will  pass  a  fee.  Gen.  Stat.  (1885)  sec.  2618.  Seal  is 
not  necessary.  Id.  sec.  2667.  Within  the  United  States  acknowl- 
edgments may  be  taken  before  the  judge  or  clerk  of  any  state  or 
Federal  court  having  a  seal,  or  by  a  commissioner  appointed  by 
the  governor  of  this  state,  or  by  a  justice  of  the  peace  in  any 
county  of  such  state  or  territory  accompanied  by  a  certificate  of 
the  clerk  of  a  court  of  record,  having  a  seal,  of  such  county  cer- 
tifying his  official  character.  Id.  sec.  2572.  The  forms  of  ac 
knowledgment,  both  general  and  for  married  women,  are  substan. 
tially  the  same  as  those  of  Montana,  and  the  same  provisions  are 
made  concerning  the  identifying  of  the  party  making  the  acknowl- 
edgment    Id.  sees.  2575-2578,  2590-2592. 

Seo.  84.  New  Hampshire.  **Real  estate  may  be  oonveyed  by 
deed  executed  by  any  person  or  by  his  attorney,  acknowledged  and  re- 
corded as  directed  in  this  chapter,  without  any  other  act  or  ceremony 
whatever."    Oen.  Laws  (1878)  ch.  135,  sec.  1. 

Achnawledgmerd,  ''Every  deed  or  other  conveyance  of  real  estate 
shall  be  signed  and  sealed  by  the  party  granting  the  same,  attested  by  two 
or  more  witnesses,  acknowledged  by  snch  grantor  before  a  Justice,  notary 
public  or  commissioner,  or  before  a  minister  or  consul  of  the  United  States 
in  a  foreign  country,  and  recorded  at  length  in  the  registry  of  deeds  in 
the  county  in  which  such  lands  lie.''    Id.  Sec  3. 

Sec.    85.     New   Jersey — ^Notes.    Acknowledgment, 

within  the  United  States  may  be  taken  before  any  officer  auth- 
orized by  the  laws  of  any  other  state  or  territory  to  acknowledge 
deeds;  promdedy, the  acknowledgment  and  certificate  conform  to 
the  laws  of  New  Jersey,  and  be  accompanied  by  a  certificate  under 
the  great  seal  of  the  state  or  territory,  or  under  the  seal  of  some 
court  of  record  of  the  county  in  which  it  was  made,  certifpng  the 
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official  character  of  the  officer  taking  the  acknowledgment.  Sup- 
plement to  Rev.  Stat.  (1886)  p.  131.  The  certificate  of  a  married 
woman's  acknowledgment  most  show  a  <<priyate  examination  apart 
from  her  husband,  before  the  officer,  and  that  she  signed,  sealed  and 
delivered  the  same  as  her  voluntary  act  and  deed,  freely,  without 
any  fear,  threats  or  compulsion  of  her  husband. "  Rev.  Stat.  p. 
154,  sec.  9.  A  scroll  is  a  sufficient  seal.  Rev.  Stat.  Obligations  1, 

Sec.  86.    New  Mexico. — Notes.    The  words   *<bar. 

gained  and  sold''  pass  a  fee-simple  with  special  warranty.  Comp. 
Laws,  (1884),  sec.  2750.  A  scroll  may  be  used  for  a  seal.  Id. 
sec.  2742,  2771.  The  general  form  of  acknowledgment,  and  pro- 
vision concerning  acknowledgment  by  married  woman  are  the 
same  as  those  of  Minnesota.  Acts  1889,  pp.  98,  99.  Within 
the  United  States  acknowledgments  may  be  taken  <  <bef ore  any  no- 
tary public  having  an  official  seal,  or  before  the  clerk  of  any  court 
of  record  having  a  seal."     Comp.  Laws  (1884)  sees.  2741,  2753. 

Sea  87.    New  York.    Deed  with  full  covenants.    ^This  indentiire» 

made  the day  of ,  in  the  year  eighteen  hundred  and 

between of  (insert  ooonpation  and  residence)  of  the  first  part,  and 

of  (insert  occupation  and  residence)  of  the  second  part.  Witnesseth 

that  the  said  party  of  the  first  part,  in  consideration  of dollars, 

lawful  money  of  the  United  States,  paid  by  the  party  of  the  second  part 
doth  hereby  grant  and  release  unto  the  said  party  of  the  second  part,  his  heirs 
and  assigns  forever,  (description),  together  with  the  appurtenances  and 
all  the  estate  and  rights  of  the  party  of  the  first  part  in  and  to  said 
premises. 

To  have  and  to  hold  the  above  granted  premises  unto  the  said  party 
of  the  second  part,  his  heirs  and  assigns  forever.  And  the  said  party  of 
the  first  part  doth  covenant  with  said  party  of  the  second  part  as  follows: 

First — That  party  of  the  first  part  is  seized  of  the  said  premises  in 
fee  simple,  and  has  a  good  right  to  convey  the  same. 

Second — That  the  party  of  the  second  part  shall  quietly  enjoy  the 
said  premises. 

Third — That  the  said  premises  are  free  from  incumbrances. 
.Fourth — ^That  the  party  of  the  first  part  will  execute  or  procure  any 
further  necessary  assurance  of  the  title  to  said  premises. 

Fifth — That  the  party  of  the  first  part  will  forever  warrant  the  title  to 
said  premises. 

In  witness  whereof,  the  said  party  of  the  first  part  hath  hereunto  set 
his  hand  and  seal  the  day  of  the  year  first  above  written.  In  the  presence 
of: ♦♦    N.  Y.  Laws  (1890),  p.  868. 

Notes.    The  force  and  effect  of  the  covenants  provided  in 
the  general   form  are  specially  defined  by  the  statute.     Laws 
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1890,  chap.  475,  pp.  864,  865.  Other  forms  may  be  nsed.  Id. 
867,  sec.  6.  Acknowledgments  within  the  United  States  may  be 
taken  before  a  chief  jastice  or  associate  Justice  of  the  Supreme 
Court  of  the  United  States,  a  district  judge  of  the  United  States, 
a  judge  or  justice  of  the  supreme,  superior  or  circuit  court  of  any 
state,  within  the  respective  jurisdictions  of  such  ofiScers.  Bird- 
seye'sRev.  Stat  (1889),  toI.  3,  p.  2549,  sec  2.  A  married 
woman  acknowledges  as  a /en»e«o7e.  Id.  2556,  sec.  40,  41.  The 
officer  mustknow  or  have  satisfactory  proof  of  the  identity  of  the 
person  making  the  acknowledgment  Id.  2555,  sec.  38;  and  he 
should  state  this  fact  in  his  certificate.  Fryer  v,  Rockfeller^  63 
N.  Y.  268. 

*Seo.  88.    North  Oarolina.    Form  of  acknowledgment    **StBie  of 

,  Oonnty  of I,  A.  B.,  (here  give  name  of  officer, 

as  the  case  may  be),  do  hereby  certify  that  (here  give  name  of  grantor  and 
if  acknowledged  by  wife,  her  name,  and  add  his  wife)  personally  appeared 
before  me  this  day  and  acknowledged  the  dne  execution  of  the  foregoing 
'  (or  annexed)  deed  of  conyeyanoe  (or  other  instmment)  and  (if  the  wife  is 
a  signer)  the  said  (here  give  wife's  name)  being  by  me  privately  examined, 
separate  and  apart  from  her  said  husband,  touching  her  yolimtary  execu- 
tion of  the  same,  doth  state  that  she  signed  the  same,  freely  and  voluntarily, 
without  fear  or  compulsion  of  her  said  husband  or  any  other  person,  and 
that  she  doth  still  voluntarily  assent  thereto.  Witnerss  my  hand  and  seal 
(private  or  official,  as  the  case  may  be)  this  (day  of  month)  A.  D.  (year)." 
Code  (1883)  sec.  1246  (7). 

Note.  Within  the  United  States  acknowledgments  may  be 
taken  before  a  Judge,  clerk  of  a  court  of  record,  notary  public  or 
a  mayor  of  a  city.     Id.  sec.  1246  (3). 

Sec*  89.  North  Dakota.  See  Dakota.  So  far  the 
Legislature  of  North  Dakota  has  not  enacted  any  statute  upon 
this  subject. 

Seo.OO.  Ohio.  Executionof  deeds  out  of  the  state,  *'The  acknowl- 
edgment of  an  instmment  for  the  conveyance  or  incnmbrance  of  lands, 
tenements,  or  hereditaments  sitnated  within  this  state,  may  be  made  with- 
out this  state  before  a  commisssioner  appointed  by  the  governor  of  this 
state  for  that -purpose,  or  a  consnl  of  the  United  States  resident  in  any  for- 
eign conntry ;  and  all  deeds,  mortgages,  powers  of  attorney,  and  other  in- 
struments of  writing  for  the  conveyance  or  incnmbrance  of  lands,  tene- 
ments, or  hereditaments  sitnate  within  this  state,  executed  and  acknowl- 
edged or  proved,  in  any  other  state,  territory  or  country,  in  conformity 
with  the  laws  of  such  state,  territory  or  county,  or  in  conformity  with  the  laws 
of  this  state,  shall  be  as  valid  as  if  executed  in  this  state,  in  conformity 
with  the  foregoing  provisions  of  this  chapter.*'  Bev.  Stat.  ( 1880  >  sec 
4111. 
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Seo.  01.  Oklahoma.  ''Deeds  or  oonTeyanoes  of  real  property, 
shall  be  substantially  in  the  following  form:  Know  all  men  by  these  pres- 
ents, that  I  (or  we) ,  for  and  in  consideration  of dol- 
lars, in  hand  paid,  do  hereby  sell  and  convey  to the  fol- 
lowing real  property  situated  in oonnty.  Territory  of  Okla- 
homa, to-wit: ,  with  all  of  its  appnrtenances,  and  warrant 

the  title  to  the  same.    Signed  and  delivered  this  ....  day  of , 

18. . ..''    Oklahoma  Btat.  (1890)  seo.  1696. 

Form  of  aciknowledgmenL  ^'Acknowledgments  of  all  instruments  af- 
fecting real  estate  shall  be  in  the  following  form:    State   of , 

county  of ,  ss.     Before  me,   a 

in  and  for  the  above  named  connty  and  state  or  territory,  on  this 

day  of ,  18 . . .,  personally  appeared ; .  and 

....  to  me  known  (or  proven)  to  be  husband  and  wife,  and  executed  the 
above  conveyance  of  lands  to  me  known  (or  proven)  to  be  the  homestead 
(or  known  to  me  (or  proven)  not  to  be  the  homestead)  of  the  grantors 
and  each  for  themselves  acknowledged  the  execution  thereof  to  be  their 
free  and  voluntary  act  for  the  purposes  named.  Witness  my  hand  and  of- 
ficial seal  the  date  above  written."    Id.  sec.  1704. 

Note,  A  deed  of  the  general  form  conveys  with  full  cove- 
oants.  Id.  sec.  1697.  Substitute  ''quitclaim"  for  "convey"  and 
omit  "warrant  the  title  to  the  same"  and  the  deed  is  a  quitclaim 
deed.  Id.  sec.  1699;  Seal  is  not  necessary,  Id.  sec.  4487.  The 
certificate  of  acknowledgment  should  show  whether  the  grantor  is 
married  or  single.  Id.  sec.  1704.  Within  the  United  States  ac- 
knowledgments may  be  taken  before  a  commissioner  appointed 
by  the  governor  of  the  territory;  or  before  a  notary  public  under 
seal ;  or  by  any  officer  authorized  by  the  laws  of  such  state  to 
take  acknowledgments;  provided,  the  officer  have  and  attach  his 
seal.     Id.  sec.  1705. 

Seo.  92.    Oregron.    Form  of  cLcknowledgmenL    "State  of 

County  of Before  me,  the  undersigned  (style  of  officer)    in 

the  county  and  state  aforesaid,  personally  appeared  the  within  named  A. 
B.  and  C.  D.,  his  wife,  to  me  known  to  be  the  individuals  described  in,  and 
who  executed  the  within  conveyance  and  the  said  A.  B.  and  C.  D.  acknowl- 
edged that  he  (or  they)  execut-ed  the  same.''    Hill's  Ann.  Laws  p.  1052. 

Notes.  The  statutes  of  Oregon  neither  designate  nor  re- 
quire any  particular  form  of  deed.  Id.  sec.  3002 ;  Lambert  v. 
Smithy  9  Or.  185,  191.  Acknowledgments  by  married  women 
shall  be  taken  in  the  same  manner  as  if  they  were  unmarried. 
Laws  of  Oregon  (1891)  p.  152.  Oregon  has  a  statute  in  regard 
Ip  quitclaim  deeds  like  that  of  Minnesota.  Hill's  Ann.  Laws, 
sec.  3004.     Acknowledgments  in  other  states  may  be  taken,  ac- 
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cording  to  the  laws  of  such  state,  before  any  Jndge  of  a  coart  of 
record,  or  notary  public,  or  commissioner  of  deeds.  Id.  Sec. 
3012. 

Sec.  93.    Pennsylvania.     Note.     Acknowledgment 

out  of  state  may  be  taken  before  a  notary  public,  Purdon's  Dig. 
p.  573,  sec.  44;  or  a  judge  of  a  court  of  record,  under  his  hand  and 
seal,  Id.  p.  571,  sec.  31.  The  officer  shall  examine  the  wife  sep- 
arate and  apart  from  her  husband,  and  acquaint  her  with  the  con- 
tents of  the  conveyance,  and  she  shall  declare  that  she  did  vol* 
untarily  and  of  her  own  free  will  and  accord  sign  and  seal  and 
as  her  act  and  deed  deliver  the  same  without  any  coercion  or  com- 
pulsion of  her  husband.  Id.  sees.  22,  23.  See  Michener  v,  Cav^ 
ander,  38  Pa.  St.  334  ( 80  Am.  Dec.  486) ;  Louden  v.  Blythe,  27 
Pa.  St.  22  (67  Am.  Dec.  442). 

*  Sec.  94.    Rhode  Island- — Note,    Within  the  United 

States  acknowledgments  may  be  taken  before  any  judge,  notary 
public,  mayor  or  commissioner,  Pub.  Stat.  chap.  173,  sec.  10.  A 
married  woman  may  bar  her  dower  by  a  deed  executed  by  her  in 
the  presence  of  two  witnesses  and  acknowledged  by  her  after  a 
separate  examination  and  explanation  of  the  deed  to  her,  and  she 
voluntarily  acknowledges  and  does  not  wish  to  retract  the  same. 
Id.  p.  423. 

Seo.  95.  South  Oarolina.  ''The  following  form  or  purport  of  « 
release  shall,  to  all  intents  and  purposes,  be  valid  and  efteotual  to  carry 
from  one  person  to  another  or  others  the  fee  simple  of  any  land  or  real 
estate,  if  the  same  shall  be  executed  in  the  presence  of  and  be  subscribed 
by  two  or  more  creditable  witnesses:    The  State  of  South  Carolina: 

''Enow  aU  men  by  those  presents  that  I,  A.  B.,  of in  the  State 

aforesaid,  have  granted,  bargained,  sold,  and  released,  and  by  these  pres- 
ents  do  grant,  bargain,  sell,  and  release,  unto  the  said  O.  D.,  all  that  here 
describe  the  premises,  together  with  all  and  singular  the  rights,  members, 
hereditaments,  and  appurtenances  to  the  said  premises  belonging,  or  in 
any  wise  incident  or  appertaining;  to  have  and  to  hold  all  and  singular 
the  premises  before  mentioned,  unto  the  said  O.  D.,  his  heirs  and  assigns, 
forever.  And  I  do  hereby  bind  myself,  and  my  heirs,  executors,  and  ad' 
ministrators,  to  warrant  and  to  forever  defend  all  and  sing^ular  the  premises 
unto  the  said  O.  D.,  his  heirs,  and  assigns,  against  myself  and  my  heirs, 
and  against  every  person  whomsoever  lawfully  claiming  or  to  claim  the 

same,  or  any  part  thereof.    Witness  my  hand  and  seal,  this day  of 

,  in  the  year  of  our  Lord ,  and  in  the year  of  the 

independence  of  the  United  States  of  America.  (L.  S.)  Provided.  This 
Section  shall  be  so  construed  as  not  to  oblige  any  person  to  insert  th^ 
clause  of  warranty,  or  to  restrain  him  from  inserting  any  other  clause  or 
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elauses,  in  oonyeyances  hereafter  to  be  made,  as  may  be  deemed  proper 
and  advisable  by  the  purchaser  and  seller,  or  to  inyalidate  the  forms  here* 
tofore  nsed  within  this  State."    Gen.  Stat.  1882,  seo.  1776. 

Form  of  married  womarCs  cuiiknowledgment.    State  of , 

Ootmty  of ,  "I,  F.  G.  (give  style  of  office)  do  hereby  certify  to 

all  whom  it  may  concern,  that  E.  B.,  the  wife  of  the  within  named  A.  B. 
did  this  day  appear  before  me,  and  upon  being  privately  and  separately 
examined  by  me  did  declare  that  she  does  freely,  yolnntarily  and  withonfc 
any  compulsion,  dread  or  fear  of  any  person  or  persons  whomsoever,  re- 
noxmce,  release  and  forever  relinquish,  unto  the  within  named  C.  D..  his 
heirs  and  assigns,  aU  her  interest  and  estate,  and  also  all  of  her  right  and 
elaim  of  dower,  of,  in,  or  to,  all  and  singular  the  premises  within  men- 
tioned and  released.    Given  under  my  hand   and  seal  this 

day  of Anno  DominL  A.  B.  (seal).*'    Id.  seo.  1798. 

Note,  Before  a  deed  can  be  recorded  it  must  be  proved  by 
afiSdavit  of  subscribing  witness  taken  before  a  commissioner  of 
deeds,  a  clerk  of  a  court  of  record,  under  seal,  a  notary  public  un- 
der his  seal  and  with  a  certificate  of  his  official  character  from  the 
clerk  of  a  court  of  record  of  the  county  in  which  the  affidavit  is 
taken.     Acts  1890,  p.  367. 

Sec.  96.  South  Dakota.  See  Dakota.  The  Legisla- 
ture of  South  Dakota  has  not  enacted  any  statute  upon  the  sub- 
ject. 

Seo.  97.  TenneBSee.  **The  foUowing,  or  other  equivalent  forms, 
varied  to  snit  the  prebise  state  of  facts,  are  sufficient  for  the  purposes  con- 
templated without  further  circumlocution.  For  a  deed  in  fee  of  warranty: 
I  hereby  convey  to  A.  B.  the  following  tracts  of  land,  (describing  it),  and 
I  warrant  the  title  against  all  persons  whomsoever." 

Covenants  of  seiziru,  possession  and  special  warranty:  I  covenant  that 
I  am  seized  and  possessed  of  the  said  land,  and  have  a  right  to  convey  it, 
and  I  warrant  the  title  against  all  persons  claiming  under  me. 

For  a  quitclaim  deed:  I  hereby  quitclaim  to  A.  B.  all  my  interest  in 
the  following  land,  (describing  it)."    Tenn.  Code,  1884,  sec.  2820. 

Form  of  a/:kiwwledgment:    "State  of ,  county  of 

PersonaUy  appeared  before  me,  (style  of  officer)  the  within  named 

bargainor,  with  whom  I  am  personaUy  acquainted,  and  who  acknowledged 
that  he  executed  the  within  instrument  for  the  purposes  therein  contained. 

Witness  my  hand  at  office,  this   ....   day  of  ,  18. . ."    Tenn. 

Oode  (1884)  see.  2855. 

Married  woman^s  a4sknowledgment    "And ,  wife  of  the  said 

,  having  appeared  before  me,  privately  and  apart  from  her 

husband,   the  said acknowledged  the  execution  of  the  said 

deed  to  have  been  done  by  her  freely,  voluntarily,  and  nnderstandingly, 
without  compulsion  or  constraint  from  her  said  husband,  and  for  the 
purposes  therein  expressed.    Witness clerk  of  said  court,  at 
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office,  this ,  day  of ,18 "    Tenn.  Code  [1884], 

Beo.  2891. 

Note.  Seal  is  not  necessary,  Id.  sec.  2478.  Within  the 
United  States  acknowledgments  may  be  taken  before  any  court 
of  record,  or  the  clerk  of  any  such  court,  a  commissioner  of  deeds 
for  the  state  of  Tennessee,  or  a  notary  public.  Id.  sec.  2853.  A 
married  woman^s  certificate  need  not  show  that  the  officer  is 
personally  acquainted  with  her.  Bell  v.  Lyle,  10  Lea,  44;  Mount 
vs,  Resterson,  6  Cold.  464;  but  her  deed  is  void  if  she  be  not 
privately  examined  and  thus  acknowledged  it.  Perry  vs.  CaU 
houHj  8  Hum.  551;  McCaUumvs.  Petigrew,  10  Heis.  394;  John- 
son v8.  Walton^  1  Sneed,  258;  Robinson  vs,  QueeUy  87  Tenn.  445 
(11  S.  W.  Kep.  38). 

A  deed  acknowledged  on  Sunday  is  not,  for  that  reason, 
void.     Lucas  v.  Larkin^  1  Pick.  355  (3.  S.  W.  Rep.  647). 

Sec.  98.  Texas — ^Notes.  The  general  forms  of  deeds, 
acknowledgments,  and  married  woman*s  acknowledgments 
are  identically  the  same  as  those  of  Arizona.  Sayles 
Tex., Stat.  (1888),  Acts.  552,  4312,  4313.  Other  forms 
not  contravening  the  law  of  the  state  are  valid,  Id.  Art.  553.  The 
grantor  must  be  known  or  identified  by  oath  of  credible  witness, 
which  shall  be  noted  in  the  certificate  of  acknowledgment,  Id. 
Art.  4309.  The  clerk  of  some  court  of  record,  having  a  seal,  a 
commissioner  of  deeds  duly  appointed  under  the  laws  of  this 
state  or  a  notary  public  may  take  acknowledgments  within  the 
United  States,  Id.  Art.  4306.  Deeds  need  not  be  sealed,  Id.  Art. 
4487,  4488.  It  is  suflacient  if  a  certificate  of  acknowledgment 
complies  with  the  statute  in  substance,  although  it  does  not  follow 
the  exact  language.  Tallert  v.  Dull,  70  Tex.  675  (8  S.  W.  Rep. 
530);  and  it  is  held  that  the  use  of  the  letter  <<I"  in  place  of  the 
words  '^Before  me,"  in  the  general  form  of  an  acknowledgment 
does  not  vitiate  it.  Behaze  v.  Ratio,  69  Tex.  636  (7  S.  W.  Rep. 
501).  The  failure  of  the  ofllcer  to  certify  that  the  grantor  exe- 
cuted the  deed  for  the  **purposes"  expressed  therein  does  not  in- 
validate the  acknowledgment.  Butler  v.  Brown,  77  Tex.  342 
(14  S.  W.  Rep.  136).  A  married  woman's  acknowledgment 
should  show  that  she  did  not  wish  to  <  'retract  it,  or  equivalent 
facts."  Davis  V.  Agnew,  67  Tex.  206  (2  S.  W.  Rep.  43,  376).  A 
judge  of  a  court  of  record  without  the  state  cannot  take  acknowL 
edgements.       Tulhert  v.  Dull,  70  Tex.  675  (8  S.  W.  Rep.  630). 
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Seo.  09.  Utah.  Warranty  deed  '^A.  B.  grantor  (here  inserfc  name 
and  place  of  residence)  hereby  oonyeys  and  warrants  to  O.  D.  grantee,  (here 

insert  name  or  names  and  place  of  residence)  for  the  snm  of ', . . 

dollars,  the  following  described  tract  of  land  in connty,  Terri- 
tory of  Utah  (here  describe  the  premises).  Witness  the  hand  of  said  grantor 

this day  of A.  D Signed 

in  the  presence  of , ; . . .  -  Acts  of  1890,  p.  88. 

Form  of  acknowledgment    *^State  of ,  county  of 

8s.    On  the day  of A.  D personally  appeared 

before  me the  signer  of  the  above  instmment  who  dnly  ac- 
knowledged to  me  that  he  executed  the  same.'*  Acts  1890,  p.  90,  sec.  5 
As  to  the  neoessityof  witnesses,  see,  Tarpy  v.  Desert  Salt  Co,^  (Utah)  14  Pac 
Bep.838. 

Note.  The  general  form  conveys  a  fee  with  full  covenants. 
A  quitclaim  deed  conveys  all  rights  and  title  of  grantor  <<at  the 
date  of  such  conveyance."  Acts  1890,  p.  89.  Seal  is  not  re- 
quired, Id.  p.  90,  sec.  6.  A  married  woman  conveys  as  other 
persons.  Comp.  Laws  (1888),  sec.  2640.  Within  the  United 
States  acknowledgments  may  be  taken  before  any  Judge  or 
clerk  of  any  court  of  the  United  States,  or  of  any  state  or  terri- 
tory,  having  a  seal,  or  a  notary  public,  or  a  commissioner  ap- 
pointed by  the  governor  of  this  territory  for  that  purpose.  Id. 
sec.  2625  (2.) 

Sec.  100.  Vermont.  "Deeds  and  other  conveyances  of  lands, 
or  of  an  estate  or  interest  therein,  shall  be  signed  and  sealed  by  the 
party  granting  the  same,  and  signed  by  two  or  more  witnesses,  and  ac- 
knowledged by  the  grantor."  Bev.  Stat.  (1880)  sec.  1927. 

Note.  The  statute§  do  not  give  any  forms;  and  the  com- 
mon law  system  of  conveyancing  is  regarded  as  abrogated.  Gor- 
ham  V,  Daniels,  23  Y t.  600.  Acknowledgments  in  other  states 
may  be  made  agreeable  to  the  laws  of  such  state,  and  taken  be- 
fore a  justice  of  tbe  peace,  magistrate  or  notary  public.  Rev. 
Stat.  sec.  1946. 

Seo.  101.    Virginia.  *'A  deed  may  be  made  in  the  following  form, 

or  to  the  same  effect:    This  deed,  made  the day  of ,  in  the 

year,  between  (here  insert  the  name  of  the  parties),  witnesseth;  that  in  con- 
sideration of  (here  state  the  consideration),  the  said doth  (or  do) 

grant  nnto  the- said all  &c.  (Here  describe  the  property,  and  in- 
sert covenants  or  any  other  provisions).  Witness  the  following  signature 
and  seal  (or  signatures  and  seals).*'    Yir.  Code,  (1887)  sec.  2487. 

"Every  snch  deed  conveying  lands,  shall,  nnless  an  exception  be  made 
therein,  be  constmed  to  include  all  the  estate,  right,  title,  and  interest 
whatever,  both  at  law  and  in  equity,  of  the  grantor  in  or  to  such  lands.*^ 
Id.  sec.  2438. 
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^'WheneTeT  in  any  deed  there  shall  be  need  the  words:  *The  said  grantor 

(or  the  said )  releases  to  the  said  gprantee  (or  the  said 

. . . . )  all  his  daims  npon  the  said  lands,'  snch  deed  shall  be  eonstmed  as 
if  it  set  forth  that  the  grantor  (or  releasor)  hath  remised,  released  and  for- 
ever qnitdaimed,  and  by  these  presents  doth  remise,  release  and  foreyer 
qnitclaim  nnto  the  grantee  or  releasee,  his  heirs  and  assigns,  all  right,  title 
and  interest  whatsoever,  both  at  law  and  in  equity,  in  or  to  the  lands  and 
premises  granted,  (or  released)  or  intended  so  to  be,  so  that  neither  he  nor 
his  personal  representative,  his  heirs,  or  assigns,  shall,  at  anytime  hereaf- 
ter, have  claim,  challenge,  or  demand  the  said  premises,  or  any  part  thereof, 

in  any  manner  whatsoever."    Id.  sec.  2489. 

« 

Acknowledgment  '^Snch  oonrt  or  clerk  shall  also  admit  any  snoh  writ- 
ing to  record  as  to  any  person  whose  name  is  signed  thereto,  npon  a  certifi- 
cate of  his  acknowledgment  before  the  said  clerk,  or  a  Justice,  a  commis- 
sioner in  chancery  of  a  court  of  record,  or  a  notary,  within  the  United 
States,  written  or  annexed  to  the  same,  to  the  following  effect,  to-wit: 

County  (or  corporation)  of ,  to-wit:   I, ,  clerk  of 

court  (or  justice  of  the  peace  or  commissioner  in  chancery  of  the 

court,  or  notary  public),  for  the  county  (or  corporation)  aforesaid,  in  the 

state  (or  territory  or  district)  of ,  do  certify  that  E.  F.  (or  E. 

F.  and  G.  H.  &c„)  whose  name  (or  names)  is  (or  are)  signed  to  the  writ- 
ing above,  (or  hereto  annexed,)bearing  the  date  on  the day  of 

,  has  (or  have)  acknowledged  the  same  before  me,  in  my 

county  (or  corporation)  aforesaid.    Given  under  my  hand,  this 

day  of Or  upon  the  certificate  of  acknowledgment  of  such 

person  before  any  oommissoner  appointed  by  the  Governor,  within  the 
United  States,  so  written  or  annexed,  to  the  following  effect,  to-wit:  State 
(or  territory  or  district)  of ,  to-wit:  I,  ,  a  com- 
missioner appointed  by  the  Governor  of  the  state  of  Virginia  for  the  said 

state  (or  territory  or  district)  of ,  certify  that  E.  F.  (or  E.  F. 

and  G.  H.  Ac,)  whose  name  (or  names)  is  (or  are)  signed  to  the  writing 

above  (or  hereto  annexed),  bearing  date  on  the day  of , 

has  (or  have)  acknowledged  the  same  before  me  in  my  state  (or  territory 

or  district)  aforesaid.  Given  under  my  hand,  this day  of , 

Anno  Domini Or  upon  the  certificate  of  the  clerk  of  any  county 

or  corporation  or  court  in  this  state,  or  of  the  clerk  of  any  court  out  of 
this  state,  and  within  the  United  States,  that  the  said  writing  was  ac- 
knowledged by  such  person,  or  proved  as  to  him  by  two  witnesses  before 
such  clerk,  or  before  the  court  of  which  he  is  a  clerk,  or  upon  certificate 
under  the  official  seal  of  any  minister  plenipotentiary  charge  d'affaires^ 
consul  general,  consul,  vice  consul,  or  commercial  agent  appointed  by  the 
government  of  the  United  States  to  any  foreign  country,  or  of  the  proper 
officer  of  any  court  of  such  country,  or  of  the  mayor  or  other  chief  magis- 
trate of  any  town,  or  corporation  therein,  that  the  said  writing  was  ac- 
knowledged by  such  person,  or  proved  as  to  him  by  two  witnesses,  before 
any  person  having  such  appointment,  or  before  such  court,  mayor,  or 
chief  magistrate.*'    Id.  sec.  2601. 
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Note.  AscTollls  a  sufflcient  seal,  Id.  sec.  5  (12).  Aeon- 
Yeyance  signed  by  a  married  woman  aud  her  husband,  executed 
and  acknowledged  according  to  sec.  2501  supra^  releases  her 
dower.  Id.  sec.  2502.  The  grantee  in  a  deed  cannot  take  the 
acknowledgment  of  it.  Corey  v.  Moore^  86  Va.  721  (11 8.  E.  Rep. 
114). 

Sec.  102.  "WaHhington.  **Bargain  and  sale  deeda  for  the  con- 
veyance of  land  may  be  Babstantially  in  the  following  form:  The  grantor 
(here  insert  name  or  names  and  place  of  residence),  for  and  in  considera- 
tion of  (here  insert  consideration),  in  hand  paid,  bargain,  sell  and  convey 
to   (here  insert  the  grantee's  name  or  names),  the  f  oUowing  described 

real  estate  (here  insert  description)  situated  in  the  county  of 

State  of  Washington.    Dated  this day  of .*. . .  18 , 

,  (seal).**    Wash.  Acts  1886  p.  178,  sec.  4. 

Quitclaim  deed.  "Qnitolaim  deeds  may  be  in  substance  in  the  f  oUow- 
ing form:  The  grantor  (here  insert  name  or  names  and  place  of  residence) 
for  the  consideration  (here  insert  consideration),  convey  and  quitclaim  to 
(here  insert  grantee^s  name  or  names)  aU  interest  in  the  following  de- 
scribed   real   estate  (here  insert    description),  situated    in  the  county 

of .*. .  Washington.     Dated  this day  of 

18 .... , (seal)."    Id.  sec.  6. 

Warranty  deed.  'Warranty  deeds  for  the  conveyance  of  land,  may  be 
substantiaUy  in  the  foUowing  form:  The  grantor  (here  insert  name  and 
residence)  for  and  in  consideration  of  (here  insert  the  consideration)  in 
hand  paid,  convey  and  warrant  to  (here  insert  name  of  grantee)  the  fol- 
lowing described  real  estate  (description)  situated  in  the  county  of 

Washington.    Dated  this day  of , 

(seal)."    Id.  p.  177. 

Fdrm  of  adknowUdgmenL    **State  of ,  coxmty  of 

ss.    I,  (name  and  style  of  officer)  do  hereby  certify  that  on  this  

day  of ........  18. .  .personaUy  appeared  before  me  (name  of  grantor  and, 

if  acknowledged  by  his  wife,  her  name,  and  add  ^*his  wife")  to  me  known  to 
be  the  individual  or  individuals  described  in  and  who  executed  the  within 
instrument,  and  acknowledged  that  he  (she  or  they)  signed  and  sealed  the 
same  as  his  (her  or  their)  free  and  voluntary  act  and  deed,  for  the  use  and 
purposes  therein  mentioned.    Given  under  my  hand  and  official  seal  this 

day  of A.  D.    18 ... .  (signature  of  officer)."  Acts, 

1887,  p.  62,  sec.  2. 

Notes.  A  '^bargain  and  sale"  deed  conveys  a  fee  with  coy- 
enants  against  incumbrances  on  the  part  of  the  grantor.  A  quit, 
claim  deed  conveys  all  the  title  the  grantor  has,  but  does  not  ex- 
tend  to  after-acquired  title;  and  a  warranty  deed  conveys  with 
full  covenants.  Acts  1886,  pp.  177,  178.  No  separate  examina- 
tion of  a  married  woman  is  required.     Id.  p.  180.      Conveyances 
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of  land  must  be  by  deed,  signed  and  sealed  by  the  party,  wit- 
nessed by  two  witnesses  and  acknowledged.     Id.  p.  1 77,  see.  2. 

Sec.  103.  West  Virginia.  AdenowUdgment  "Bueh  olerk  of 
the  connty  court  shall  also  admit  any  writing  to  reoord  as  to  any  person 
whose  name  is  signed  thereto,  upon  the  request  of  any  person  interested 
therein,  upon  a  oertifioate  of  his  acknowledgment  before  a  justice,  notary 
public,  recorder,  prothonotary  or  olerk  of  any  court  within  the  United 
States,  or  a  commissioner  appointed  within  the  same  by  the  governor  of 
this  state,  written  or  annexed  to  the  same,  to  the  following  effect,  to-wit: 
State  (territory  or  district)  of  ,  county  of  ,  to- 
wit:    I, a  commissioner  appointed  by  the  goyernor  of  the 

state  of  West  Virginia,  for  the  said  state  (or  territory  or  district)  of 

;  or  I,  a  justice  of  the  county  aforesaid;  or  I,  ,  re- 
corder of  said  county;  or  I, ,  a  notary  of  said  oountyj  or  I^ 

,  prothonotary  or  olerk  of  the court  of  said 

county,  do  certify  that ,  whose  name  (or  names)  is   (or  are) 

signed  to  the  writing  above  (or  hereto  annexed)  bearing  date  on  the 

day  of ,  has  (or  have)  this  day  acknowledged  the  same  before 

me,  in  my  said Given  under  my  hand  this    day  of 

''  Acts  (1888)  p.  14,  sec  8;  Code  (1887)  chap.  78,  sec.  8. 

A  married  toomafCs  certificate  of  acknowledgment  is  made  by  adding 

after  the  words  "do  certify  that*'  the  following:    ^ ,  the  wife 

of ,  whose  name  is  signed  to  the  writing  above  or  (hereto 

attached)  bearing  date  on day  of t  ^8 . .,  personally  ap- 
peared before  me  in  the  county  aforesaid  (or  if  It  be  a  commissioner,  in 
the  state,  territory  or  district  aforesaid)  and  being  examined  by  me  priv- 
ily and  apart  from  her  husband,  and  having  the  said  writing  fully  explained 

to  her,  she,  the  said ,  acknowledged  the  said  writing  to  be 

her  act  and  declared  that  she  had  willingly  executed  the  same  and  does 

not  wish  to  retract  it.    Given  under  my  hand  this  day  of  

"  W.  Va.  Code,  (1887)  chap.  72,  sec.  4. 

Note.  The  general  forms  for  deeds  in  this  state  are  identi. 
cally  the  same  as  sections  2437,  2439  of  the  Virginia  code,  here- 
tofore set  out.  Kelley'sRev.  Stat.  (W.  Va.,  1879),  chap.  64, 
sec.  1,  3;  Code  (1887),  chap.  72,  sec.  1,  3.  A  notary  public,  re- 
corder or  clerk  of  any  court,  may  take  acknowledgments  within 
the  United  States.  Code  (1887),  chap.  72,  sec.  3.  In  a  married 
woman's  certificate  of  acknowledgment,  the  words  that  <  <she  ac- 
knowledged that  she  had  willingly  executed  the  same,  and  does 
not  wish  to  retract  it,''  are  not  a  substantial  compliance  with  the 
statute.  Blair  v.  Sayre,  29  W.  Va.  604  (2  S.  E.  Rep.  97) ;  Laid- 
ley  V.  Central  Land  Co,,  30  W.  Va.,  505  (4  S.  E.  Rep.  705); but 
it  is  held  that  the  words  <<willingly  acknowledged  the  same"  may 
be  treated  as  equivalent  to  the  words  ^'willingly  executed  the 
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flame."  Pickens  v.  Kniselyy  29  W.  Va.  1  (11  S.  E.  Rep.  932;  6 
Am.  St.  Rep.  622). 

Seo.  104.  Wisoonsin.  ^'ConveyanceB  of  land  may  be  substantially 

in  the  following  form:     Warranty  deed,    A.  B.  grantor,  of. county, 

Wisoonsin,   hereby  conveys  and  warrants  to  0.  D.,  grantee,  of 

oonnty,  Wisconsin,  for  the  sum  of dollars,  the  following  tract  of 

land  in county  (here  describe  the  premises).  Witness  the  hand  and 

seal  of  the  said  grantor,  this day  of ,  18'. ....  In  the  pres- 
ence of , " 

Form  of  acknowledgment,  **State  of ,  county  of ss.  Per- 
sonally came  before  me  this day  of ,  18. . . .,  the  above 

(or  within)  named  A.  B.  and  C.  B.,  his  wife  (or  if  an  officer  adding  the 
name  of  his  office),  to  me  known  to  be  the  persons  who  executed  the  fore- 
going (or  within)  instrument,  and  acknowledged  the  same." 

Sanborn  and  Berryman*s  Ann.  Stat.  (1889)  sec.  2217. 

Note.  A  quitclaim  de^d  is  made  by  substituting  the  word 
* ^quitdlaims"  for.**convey  and  warrant"  in  the  form  for  warranty 
deed.  A  warranty  deed  passes  a  fee  with  full  covenants ;  and 
a  quitclaim  passes  all  of  the  right,  title  or  interest  of  the  grantor 
*  ^either  in  possession  or  expectancy. "  Id.  sec.  2208 ;  3/6«<er  v. 
Oestreich,  52  Wis.  684  (10  N.  W.  Rep.  6).  Other  forms  which 
contain  the  essentials  maybe  used,  Id.  sec.  2214,  Knight  v.  Leari/, 
64  Wis.  459  (11  N.  W.  Rep.  600).  A  scroll  is  a  sufficient  seal, 
Id.  sec.  2216.  A  married  woman  conveys  the  same  as  &/eme 
sole,  Id.  sec.  2221,  2224.  <<Deeds  executed  out  of  the  state  may 
be  executed  and  acknowledged  according  to  the  laws  of  the  state 
or  territory  where  executed,  and  acknowledgment  may  be  taken 
before  any  judge  or  clerk  of  a  court  of  record,  notary  public,  jus- 
tice of  the  peace,  maater  in  chancery  or  other  officer  of  such  state 
or  territory  authorized  to  take  acknowledgments,  or  before  a  com- 
missioner appointed  for  that  purpose."  Id.  sec.  2218.  As  to  de- 
fective certificate  of  acknowledgment,  see  Hiles  v.  LaFlesh,  59 
Wis.  465  (18  N.  W.  Rep.  435). 

Sec.  105.  Wyoming— Notes.  Conveyance  of  land 
ahall  be  by  <«deed  signed  and  sealed."  Rev.  Stat.  (1887)  sec.  1. 
A  scroll  may  be  used  for  a  seal.  Id.  sec.  27.  Married  women 
convey  sls  femes  sole.  Id.  sees.  2,  13.  A  quitclaim  deed  passes 
all  the  estate  the  grantor  can  convey,  Id.  sec.  3 ;  and  the  word 
'^release"  need  not  be  used,  Id.  sec.  35.  Without  the  state  and 
within  the  United  States  acknowledgments  may  be  taken  before 
and  by  any  officer  as  provided  by  the  laws  of  such  state  or  terri- 
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lory,  but  if  taken  before  any  officer  other  than  the  clerk  of  the 
court,  county  clerk,  or  commissioner,  it  must  be  accompanied  by 
a  certificate  of  a  court  of  record  certifying  such  officer's  official 
capacity,  Id.   sec.  11.     See  FreeTnan  v,  Orout,  1  Wy.  Rep.  361. 
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(79  lo.  839.) 

Quitclaim  deed—Notloe  of  prior  equities.  The  grantee  in  a 
quitclaim  deed  is  presnmed  to  have  notice  of  prior  equities,  and  takes 
snbject  thereto. 

Dcwer — ^Release  of.  Where  the  fnll  consideration  is  paid  for  the 
release  of  dower,  the  fact  that  the  release  was  executed  nnder  a  misunder- 
standing as  to  its  legal  efteot  does  not  render  it  invalid. 

Sec.  106.  Facts  stated.  The  issues  inYolve  a  question 
of  the  priority  of  the  liens  of  the  respective  parties;  the  nece^ary 
facts  as  to  the  liens  of  each  being  as  follows:  One  B.  F.  Lauber, 
being  the  owner  of  two  hundred  and  forty  acres  of  land,  was  in- 
debted to  the  plaintiffs  in  the  sum  of  forty-seven  hundred  dollars, 
and,  for  the  purpose  of  securing  the  debt,  Lauber  made  to  the 
plaintiffs,  a  bond  for  a  deed  of  the  premises  in  question  on  the 
eighth  day  of  June,  1887.  This  bond  was  not  recorded.  Lauber, 
being  also  indebted  to  the  defendant  in  the  sum  of  five  thousand 
dollars,  made  to  it  a  quitclaim  deed  of  the  same  premises,  June 
14,  1887,  to  secure  the  debt.  The  defendant,  when  it  received 
the  deed,  had  no  actual  knowledge  of  the  bond  held  by  the  plain- 
tiffs. The  bond  of  Lauber  to  the  plaintiffs  was  placed  on  record 
June  25,  1887,  prior  to  which  time  Lauber  had  absconded,  and 
was  insolvent.  These  facts  are  sufficient  to  present  the  main 
question  in  the  case.  The  district  court  gave  judgment  for  the 
plaintiffs,  from  which  the  defendant  appeals. 

Sec.  107,  Quitclaim  deed— Notice  of  prior  equi- 
ties. It  will  be  observed  that  the  question  is  fairly  presented  as 
to  the  effect  of  a  quitclaim  deed  given  for  a  consideration,  with- 
out actual  notice  of,  and,  after  the  execution  and  delivery  of,  an 
unrecorded  bond  for  a  deed  for  value.  Counsel  for  appellant 
commence  their  argument  inth  this  statement:  <<The  case  here 
is  one  exactly  parallel  to  the  case  of  PettingUl  v.  Detn'n,  35  lo. 
353,"  and  we  think  the  statement  true.     Appellees  do  not,  as  we 
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understand,  controvert  it,  but  urge  that  the  Pettmgill  case  has 
been  repeatedly  overruled,  and  is  no  longer  the  law  of  the  state. 
The  arguments  in  the  case  are  mainly  devoted  to  the  question  of 
how  the  case  of  Pettingill  v.  Devin,  is  affected  by  subsequent 
rulings.  It  may  be  said  that  the  case  is  nowhere  in  terms  over, 
ruled.  As  to  the  necessary  or  legal  effect  of  other  decisions  upon 
it,^  we  must  inquire. 

A  reference  to  the  Pettingill  case  will  show  how  nearly  the 
facts  of  the  two  cases  are  alike  as  to  the  particular  question  in- 
volved. Coffin  held  an  unrecorded  bond,  of  which  the  defendant 
Devin  had  no  actual  notice.  Devin  afterwards  obtained  a  quit- 
claim deed,  for  which  he  paid  a  consideration.  It  was  held  that 
the  quitclaim  deed  took  precedence  of  the  unrecorded  bond.  The 
holding  was  based  largely  on  section  2220  of  the  Revision  of  1860, 
as  follows:  <<No  instrument  affecting  real  estate  is  of  any  validity 
against  subsequent  purchasers,  for  a  valuable  consideration, 
witht)ut  notice,  unless  recorded  in  the  office  of  the  recorder  of 
deeds  of  the  county  in  which  the  land  lies,  as  hereinafter  pro- 
vided.''  Section  191,  of  the  Code  is  identical  in  its  language. 
This  court  has  repeatedly  held  that  the  holder  of  a  quitclaim  deed 
takes  it  charged  with  knowledge  of  prior  equities;  that  he  is  not 
an  innocent  holder. 

To  a  proper  disposition  of  the  question  before  us,  it  is  im. 
portant  that  we  consider,  to  some  extent,  at  least,  the  particular 
facts  under  which  these  holdings  were  announced ;  and  we  think  it 
may  be  done  in  a  general  way,  without  referring  to  each  particu- 
lar case.  Appellant,  recognizing  the  fact  that,  including  the  Pet- 
tingill case,  two  rules  have  been  announced  as  to  the  effect  of  a 
quitclaim  deed,  makes  this  statement:  <^The  cases  decided  by 
this  court,  in  which  the  broad  doctrine  is  announced  that  a  pur- 
chaser taking  a  quitclaim  takes  subject  to  equities,  are  all  of 
them  based  upon  one  of  two  thoughts, — either  all  the  right,  title 
and  interest  of  the  person  executing  the  quitclaim  have  been  pre- 
viously conveyed,  so  that  he  has  no  right,  title  and  interest  to  con- 
vey, or  some  equity  not  at  all  dependent  upon  a  written  instru- 
ment,  or  the  record  thereof,  has  arisen  against  the  land.''  We 
do  not  see  how  the  fact  that  the  grantor  in  the  quitclaim  deed 
had,  before  its  execution,  disposed  of  all  interest  in. the  land 
could  make  or  justify  a  different  rule;  and  we  find  no  intimation 
in  any  of  the  cases  that  that  fact  is  made  the  basis  for  a  distinction. 
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Under  such  a  rule,  if  A.,  being  the  owner  of  land,  should 
dispose  of  it  to  B. ,  and,  without  actual  or  constructive  notice, 
should  quitclaim  to  C. ,  the  latter  would,  by  operation  of  law,  be 
charged  with  notice  of  B.  's  interest.  Now,  if  instead  of  convey- 
ing the  entire  estate  to  B. ,  A.  should  convey  an  undivided  one. 
half,  and  a  quitclaim  should  be  made  to  C,  with  the  facts  as  be. 
fore  stated  as  to  notice,  C.  could  take  the  land  discharged  of  B.  's 
equities.  Before  such  a  distinction  is  maintained,  it  should  have 
the  support  of  authority  or  strong  reason,  and  we  discover  neither. 
The  latter  part  of  appellant's  statement,  that  the  cases  are  based 
on  <  'some  equity  not  at  all  dependent  upon  a  written  instrument, 
or  the  record  thereof,"  has  support  in  some  of  the  cases;  and,  we 
think,  if  the  distinction  is  to  be  maintained,  it  must  be  on  that 
theory. 

In  the  case  of  Springer  v.  Bartle^  46  Iowa,  690,  the  court, 
having  under  consideration  the  protection  afforded  by  a  quitclaim 
deed  as  against  the  fraudulent  title  of  the  grantor,  used  thfs  lan- 
guage: <*Ide  quitclaimed  to  the  defendant  all  his  right,  title  and 
interest  in  and  to  the  land  in  controversy.  It  was  held  in  Wat- 
$on  V,  Phelps,  (40  Iowa,  482),  heretofore  cited,  that  k>ne  holding 
under  such  a  deed  is  not  to  be  regarded  as  a  hona-fide  purchaser 
without  notice  of  equities  held  by  others. '  In  an  argument  evi- 
dencing much  ability,  we  are  asked  to  overrule  this  decision ;  and 
counsel  in  their  zeal  claim  that  this  court  has  held  otherwise  in 
Pettingill  t?.  Devin,  35  Iowa,  353.  This  is  a  grave  mistake.  No 
such  point  was  presented  in  that  case.  The  point  decided  was 
that,  under  the  recording  act,  a  person  holding  under  a  quitclaim 
deed  acquired  a  prior  right  to  one  claiming  Under  a  bond  for  a 
deed,  of  ^hich  he  did  not  have  notice.  In  that  case  the  party 
executing  the  quitclaim  deed  owned  the  legal  title ;  but  in  the  case 
at  bar,  Ide's  title  was  tainted  with  fraud,  against  which  the  quit- 
claim deed  did  not  protect  the  plaintiff.  Besides  which,  the  stat- 
ute expressly  provides  that  such  a  purchaser  as  Devin  is  protected 
against  a  prior  unrecorded  conveyance.  Code,  sec.  1941.  The 
doctrine  announced  in  Watson  v,  Phelps  was  approved  in  Smith  v, 
Duntouy  42  Iowa,  48;  Light  v.  West,  42  Iowa,  138;  and  Besore  v. 
Dosh,  43  Iowa,  211.  These  decisions  meet  our  approbation,  and 
we  are  unwilling  to  take,  at  this  late  day,  the  time  and  space  requis- 
ite to  vindicate  their  correctness. "  In  that  case  it  will  be  seen 
that  the  equity  as  to  which  the  quitclaim  deed  was  held  subject 
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was  not  one  that  would  hare  been  manifest  if  all  instruments  of 
conveyance  had  been  recorded.  The  cases  of  Watson  v.  PhelpSy 
Smith  V,  Dunton  and  Besore  v,  Dosh  are  all  ruled  on  facts  of  like 
legal  import.  The  record  of  conveyances  would  not  have  given 
notice  of  the  equities  involved.  The  following  cases  sustain  the 
same  legal  proposition:  Winkler  v.  Miller,  54  Iowa,  476  (6  N. 
W.  Rep.  698);  Ballon  v.  Liicas,  59  Iowa,  24  (12  N.  W.  Rep.  745); 
Kaise  v.  Waggoner,  59  Iowa,  41  (12  N.  W.  Rep.  754);  Laraway 
V,  Lame,  63  Iowa,  412  (19  N.  W.  Rep.  242);  Butler  i?.  Barkley, 
67  Iowa,  491  (25  N.  W.  Rep.  747) ;  Bradley  v.  Cole,  67  Iowa, 
653  (25  N.  W.  Rep.  849). 

There  are,  however,  some  cases  where  the  facts  are  different, 
and  where  the  equities  urged  as  against  a  quitclaim  deed 
would  have  been  apparent  from  the  recording  of  the  instruments 
under  which  claims  were  made,  but  where  they  were  not  recorded. 
In  the  case  of  Wightman  v.  Spofford,  56  Iowa,  145  (8  N.  W. 
Rep.  680),  it  must  be  taken  for  granted  that  the  contracts  and 
instruments  there  referred  to  were  not  recorded,  as,  if  they  were 
of  record,  the  questions  discussed  could  not  have  well  arisen. 
The  only  equities  in  the  case,  as  it  was  ruled,  arose  out  of  con- 
tracts and  deeds  of  conveyance  which  might  have  been  of  record. 
There,  Gasady,  who  owned  the  land  and  had  given  a  contract  of 
sale  under  which  plaintiff  indirectly  claimed  the  title,  afterwards 
gave  to  Robertson  a  quitclaim  deed,  by  virtue  of  which  Roberts- 
son  claimed  the  title.  The  court,  in  disposing  of  Robertson's 
interest  used  these  words:  <<As  he  based  his  title  upon  a  quit- 
claim deed,  he  cannot  be  regarded  as  a  purchaser  without  notice 
of  plaintiff's  equities."  The  facts  of  the  case,  so  far  as  pertains 
to  their  legal  significance,  are  not  different  from  those  of  Pettin- 
gill  V,  Devin,  In  Raymond  v,  Morrison,  59  Iowa,  371  (13  N.  W. 
Rep.  332),  Wellington  had  conveyed  the  land  by  deed  to  Downey, 
whose  deed  was  not  recorded.  Wellington  afterwards  quit- 
claimed to  Vamum  and  on  the  trial  it  was  sought  to  be  established 
that  Vamum  had  knowledge  to  put  him  on  inquiry  as  to  the  deed 
to  Downey;  but  this  coui-t  practically  dismissed  the  inquiry  as 
immaterial,  holding  that,  as  he  held  under  a  quitclaim  deed,  he 
could  not  be  regarded  as  a  good-faith  purchaser.  The  same  rule 
is  expressed  in  the  case  of  Fogg  v,  Holcomhe,  64  Iowa,  621  (21  N. 
W.  Rep.  Ill),  where  the  controversy  is  based  on  muniments  of 
title.     It  is  said  that  one  who  holds  by  a  quitclaim  deed  cannot 
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be  regarded  as  an  innocent  purchaser  of  the  land  for  value.  A 
very  pointed  case,  upon  a  similar  state  of  facts^  is  that  of  Pastel 
V.  Palmer,  71  Iowa,  157  (32  N.  W.  Rep.  257).  Norton  owned 
the  land,  and  executed  a  conveyance  to  Brown  in  October,  1873, 
which  conveyance  was  not  recorded.  On  the  thirty-first  day  of 
March,  1884,  he  conveyed  the  land  to  the  plaintiff  by  quitclaim 
deed.  There  is  no  pretense  of  actual  notice.  The  opinion  says: 
<*That  conveyance,  as  we  have  stated,  was  a  mere  quitclaim;  and 
by  it  plaintiff  could  acquire  no  right  against  outstanding  equities 
which  were  valid  as  against  Norton." 

It  thus  appears  that  in  four  different  cases,  from  1881  to 
1887,  this  court  has  held  to  a  rule  at  variance  with  that  of  Pettin- 
gill  V.  DevtUy  and  under  facts  which  render  the  holdings  incon- 
sistent; and  in  effect  they  must  overrule  the  former  case,  If  they 
are  to  stand  as  the  law  of  the  state.  Is  there  any  reason  why  the 
former  should  remain  the  rule  in  preference  to  the  latter?  As  has 
been  said,  the  former  case  depends  largely  for  its  support  on  the 
recording  act  of  the  state.  Of  course,  the  statute,  in  the  true 
spirit,  should  prevail ;  and,  if  that  spirit  is  reflected  in  the  Pettin- 
gill  case,  the  holding  therein  anQOunced  should  be  sustained,  even 
to  the  overruling  of  the  other  cases.  As  to  any  support  the  Pet- 
tingill  case  may  have  independent  of  the  statute,  we  must  look  to 
other  states,  as  the  decisions  of  this  court  in  all  the  other  cases 
cited  in  this  opinion  are  against  it.  It  may  be  conceded  that  the 
courts  of  other  states  are  not  in  harmony  as  to  the  effect  of  a 
quitclaim  deed.  Its  effect  generally  has  been  discussed  in  this 
state,  and  the  holding  of  the  court  is  by  no  means  doubtful. 

In  discussing  generally  the  effect  of  a  quitclaim  deed,  Mr. 
Chief  Justice  Adams  used  these  words  in  Winkler  v.  Miller,  supra ; 
« *TVoodward,  who  derived  title  by  quitclaim  deed,  could  not  be 
deemed  a  hona-fide  purchaser  without  notice.  *  *  *  Where 
a  person  purchases  of  another,  who  is  willing  to  give  only  a  quit- 
claim deed,  he  may  properly  enough  be  regarded  as  bound  to  in- 
quire and  ascertain  at  his  peril  what  outstanding  equities  exist, 
if  any.  His  grantor  virtually  declares  to  him  that  he  will  not 
warrant  the  title,  even  as  against  himself;  and  it  may  be  pre- 
sumed that  the  purchase  price  was  fixed  accordingly." 

In  the  case  of  Woodward  v,  Jewell,  25  Fed.  Rep.  691,  speak- 
ing of  the  effect  of  a  quitclaim  deed,  the  court  says:  <<This  ques- 
tion has  been  adjudicated  by  the  courts  of  the  several  states  so  as 
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to  lea\te  a  distressing  conflict  of  authorities;  but  the  supreme 
court  of  the  United  States  has  settled  the  rule  for  our  guidance 
here.  They  hold  that  a  grantee  in  a  quitclaim  deed  cannot  de- 
fend as  a  hona-fide  purchaser  without  notice. " 

A  few  brief  extracts  will  indicate  the  views  and  holdings  of 
the  supreme  court  of  the  United  States  as  to  the  effect  of  a  quit, 
claim  deed:     In  Oliver  v.    Piatt ^   3   How.  410,    the  court  said: 
<  ^Another  significant  circumstance  is  that  this  very  agreement 
contained  a  stipulation  that  Oliver  should  give  a  quitclaim  deed 
only  for  the  tracts ;  and  the  subsequent  deeds  given  by  Oliver  to 
him  were  accordingly  drawn  up  without  any  covenants  of  war- 
ranty,  except  against  persons  claiming  under  Oliver,  or  his  heirs 
and  assigns.     In  legal  effect,  therefore,  they  did  convey  no  more 
than  Oliver's  right,  title  and  interest  in  the  property;  and  under 
such  circumstances  it  is  difficult  to  conceive  how  he  can  claim 
protection  as  a  hona-fide  purchaser,  for  a  valuable  consideration, 
without  notice,  against  any  title  paramont  to  that  of  Oliver,  which 
attached  itself  as  an  unextinguished  trust  to  the  tracts.  '*     Also, 
in  May  v,  Le  Claire,  11  Wall.  217  (20  L.  Ed.  50)  it  is  said:   *«0n 
the  twenty-seventh  day  of  July,  1859,  Dessaint  conveyed,  by  a 
deed  of  quitclaim,  to  Ebenezer  Cook.     The  evidence  satisfies  us 
that  Cook  had  full  notice  of  the  frauds  of  Powers,  and  of  the  in- 
firmities of  Dessaint's  title.     Whether  this  were  so  or  not,  having 
acquired  his  title  by  a  quitclaim  deed,  he  cannot  be  regarded  as  a 
hona-fide  purchaser  without  notice.  In  such  cases  the  conveyance 
passes  the  title  as  the  grantor  held  it,  and  the  grantee  takes  only 
what  the  grantor  could  lawfully  convey." 

In  Gest  V,  Packwoodj  34  Fed.  Rep.  372,  it  is  said,  speaking 
of  a  quitclaim  deed:  *»Notice  sufficient  to  prevent  the  purchaser 
from  being  hona-fide  is  said  to  inhere  in  the  very  form  of  this 
kind  of  a  conveyance.  *  *  *  In  such  a  case  the  purchaser 
only  takes  whatever  the  grantor  could  lawfully  convey, — what 
there  is  left  in  him. "  The  holding  is  supported  by  a  reference  to 
Oliver  V.  Piatt,  It  would  be  fruitless  to  cite  largely  from  state 
decisions  on  the  question.  The  rulings  of  the  majority  of  the 
state  courts  are  in  harmony  with  those  of  the  federal  courts  on 
this  question.  In  Johnson  v.  Williams,  37  Kan.  179  (14  Pac. 
Rep.  537^  1  Am.  St.  Rep.  243),  it  is  said:  'In  nearly  all  cases 
between  individuals,  where  land  is  sold  or  conveyed,  and  where 
there  is  no  doubt  about  the  title,  a  general  warranty  deed  is  given; 
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and  it  is  only  in  cases  where  there  is  a  doubt  concerning  the  title 
that  only  a  qaitclaim  deed  is  given  or  received.  Hence,  when  a 
party  takes  a  quitclaim  deed  he  knows  he  is  taking  a  doubtful 
title,  and  is  put  upon  inquiry  as  to  the  title.  The  very  form  of 
the  deed  indicates  to  him  that  the  grantor  has  doubts  concerning 
the  title;  and  the  deed  itself  is  notice  to  him  that  he  is  getting 
only  a  doubtful  title. " 

Barring  the  case  of  Pettingxll  v.  Devin^  the  authorities  in 
this  state  are  in  accord  with  those  of  the  federal  courts ;  and,  to 
our  minds,  the  reasoning  of  the  cases  cited,  independent  of  stat- 
utory  considerations,  is  unanswerable.  Let  us  look  at  the  stat. 
ute,  to  see  if  it  is  controlling  in  importance.  Code,  section  1970, 
gives  a  form  for  quitclaim  deeds  as  follows:  '<The  following,  or 
other  equivalent  forms,  varied  to  suit  circumstances,  are  sufficient, 
for  the  purposes  therein  contemplated,  for  a  quitclaim  deed:  <For 

the  consideration  of dollars,  I  hereby  quitclaim  to  A.  B. 

all  my  interest  in  the  following,'  etc."  It  is  apparent  that  no 
more  is  contemplated  by  such  a  conversance  than  to  convey  the 
interest  of  the  grantor,  whatever  it  may  be.  It  should  be  noticed 
that  in  this  form  of  deed  the  grantor  does  not  covenant  or  say 
that  he  has  the  title,  or  any  interest.  In  this  respect  it  is  in 
marked  contrast  with  the  ordinary  deed  of  conveyance,  which  ex- 
presses exactly  what  the  title  owner  can  and  should  express,  and 
what  the  purchaser  desires.  It  in  no  sense  purports  to  convey  a 
title,  not  even  by  inference.  If  it  was  there  by  legal  inference, 
then  the  grantor  would  be  liable  for  its  failure;  and  such  is  not 
the  effect  of  a  quitclaim  deed.  It  is  practically  said  in  Gest  v. 
Packwood,  supra,  that  the  deed  is  itself  a  notice  of  a  want  or  de- 
fect in  the  title.  These  deeds  are  generally  taken  upon  a  ven. 
ture.  The  idea  is:  **I  may  get  something,  or  I  may  not."  This 
court,  in  the  cases  cited,  has  many  times  said  that  the  holder  of 
the  quitclaim  deed  takes  it  with  notice  of  prior  equities.  Looking 
to  Code,  section  1941,  its  language  makes  it  inapplicable  to  such 
a  state  of  facts.  Its  language  is  that  <<no  instrument  affecting 
real  estate  is  of  any  validity  against  subsequent  purchasers,  *  * 
without  notice, "  etc.  If  the  presentation  of  such  a  deed  Is  notice 
of  a  defect  in  or  a  want  of  title,  then  the  holder  cannot  take  with, 
out  notice,  and  stands  unprotected  by  the  statute.  We  think  the 
case  of  Pettingill  v.  Devin  must  be  regarded  as  overruled  by  sub- 
sequent decisions. 
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Sec.  108.  Dower. — Release  of.  A  question  is  made 
in  the  case  as  to  the  dower  interest  of  Mrs.  Lauber;  it  appearing 
that  when  she  signed  the  bond  to  plaintiffs  she  had  no  informa- 
tion  that  it  was  intended  as  security,  instead  of  an  actual  sale.  We 
do  not  see  how,  under  the  state  of  this  record,  this  fact  would 
change  the  result.  The  actual  consideration,  forty-seven. hun- 
dred dollars,  was  paid;  and  if  the  property  is  taken  for  that 
consideration,  even  by  the  process  of  foreclosure,  how  can  she 
complain?  She  has  merely  parted  with  what  she  intended  to, 
for  the  consideration  intended.  No  prejudice  has  resulted  to 
her  from  a  variance  as  to  facts,  nor  does  she  complain.  Neither 
can  the  variance  as  to  facts  prejudice  the  defendant. 

It  is  urged  that  the  defendant  was  in  fact  a  good-faith  pur- 
chaser,  or  parted  with  its  money  in  good  faith,  relying  upon  the 
record  as  to  the  condition  of  the  title.  Of  this  we  have  no  doubt ; 
but,  with  our  holding  as  to  the  legal  status  of  the  holder  of  such 
a  deed,  the  legal  presumption  must  prevail  as  against  the  facts  as 
claimed.  We  think  the  judgment  of  the  district  court  right,  and 
it  is  affirmed. 

Note.  It  is  held  that  a  grantor  in  a  qnit-claim  doed  is  not  entitled  to 
the  protection  giyen  to  an  innocent  and  bona  Jide  porchaser.  Qarrettv* 
Christopher,  74  Tex.  453  (12  S.  W.  Rep.  67;  15  Am.  St.  Rep.  850);  Johnson 
V.  Williams,  87  Ean.  179  (14  Pac.Rep.587,;  1  Am.  St.  Rep  218)  and  anthori- 
ties  cited;  Cutler  v.  James,  64  Wis.  173  (24  N.  W.  Rep.  874;  54  Am.  Rep 
603) ;  Thorn  v.  Newsom,  64  Tex.  161  (58  Am.  Rep.  747  and  note.)  One  who 
takes  a  qnit-claim  doed  is  not  a  purchaser  in  good  faith  and  he  is  charged 
with  notice  of  defects  in  his  title.  Walfv.Zabel,  44  Minn.  90(46  N.  W. 
Re^.Siy,Oarrettv.  Christopher,  7^  Ten.  ^5B  {15  km.  St.  Rep.  850);  John- 
son «,  Williams,  87  Kan.  179  (lAm.St.  Rep.  248) ;  Taylorv.  Harrison,  47  Tex. 
454  (26  Am.  Rep.  804);  Thorn  v.  Newsom,  64  Tex.  161  (58  Am.  Rep.  747  and 
note).  The  general  rale  that  a  gratitee  in  a  quitclaim  deed  cannot  Tecoyer 
back  the  consideration,  in  case  of  failure  of  title,  does  not  apply  if  the 
title  fails  for  want  of  authority  in  the  person  who  makes  the  deed  to  act 
in  the  capacity  in  which  he  professes  to  act.  EarU  v.  Bickford,  6  Allen* 
549  (88  Am.  Deo.  651). 
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Sec«   109.    Oommon   law  definition.    At  common 

law,  the  term  **land,"  or  the  terms  «*real  property"  or  **real  es- 
tate,''  signified  the  surface  of  the  earth  and  that  which  belonged 
thereto,  whether  above  or  beneath,  and  embraced  *  *all  rights  and 
profits  arising  from  or  annexed  to  land,  which  are  of  a  permanent 
and  immovable  nature."  The  term  tenement  signified  «*every 
thing  that  may  be  holden,  provided  it  be  of  a  permanent  nature, " 
and  the  term  hereditament  meant  all  things  which  were  <<inherit- 
able."  1  Cruise  on  Real  Prop.  1;  2  Blk.  Com.  17;  Smith's 
Compendium  of  law  (6th  Ed.)  p.  1.  In  England  it  was  held  that 
the  interest  of  a  lessee  or  mortgagee,  upon  his  death,  would  de- 
scend to  his  personal  representative,  while  in  Scotland,  it  was 
held  that  such  interests  were  in  the  nature  of  realty  and  passed 
by  descent  to  the  heirs  of  the  lessee  or  mortgagee.  Bell's  Diet 
and  Digest  of  the  laws  of  Scotland,  p.  727. 

Sec.  110.  Statutory  provisions.  The  statutes  of 
most  of  the  states  contain  some  definition  of  the  terms  land  and 
real  estate;  but,  with  very  few  exceptions,  these  definitions  do  not 
change  the  doctrine  of  the  common  law.  Many  of  these  statutory 
definitions  are  simply  to  the  effect,  that  the  word  «*land"  or  the 
phrases  *  *real  estate"  or  *  *real  property''  shall  be  construed  *  *co-ex- 
tensive  with  lands  tenements  and  hereditaments. "  Ala.  Code, 
1886,  sec.  2;  Ark.  Stat.,  1884,  sees.  645,  6347;  Del.  Code,  1874, 
Chap.  5,  sec.  1,  sub.  div.  7;  111.  Rev.  Stat.,  1889,  Chap.  30, 
sec.  38;lnd.  Rev.  Stat.,  1881,  sec.  1285;  Mo.  Rev.  Stat.,  1889, 
sec. 2431;  N.  C.  Code,  1883,  sec.  3765,  sub.  div.  6;  N.  Y.  Rev. 
Stat,  1889,  Vol.  1,  p  512;  Oklahoma  Stat,  1890,  sec.  5138;  S. 
C.  Civ.  Code,  1882,  sec.  444.  In  some  states  the  definition  em- 
braces aZHnterests  in  < 'lands, "  '^tenements"  and  hereditaments 
whether  legal  or  equitable.  Colo,  Gen.  Stat.,  sec.  225,  3141; 
Ida.  Rev.  Stat,  1887,  sec.  16,  sub.  div.  2,  and  sees.  2825,  2826; 
lo.  Code,  1888,  sec.  45;  Kan.  Gen.  Stat,  1889,  sec.  2586;  Mass. 
Pub.  Stat,  1882,  Chap.  3,  sec.  3;  Me.  Rev.  Stat,  1883,  Chap, 
1,  sec.  6,  sub.  div.  10; Mich.  Stat,  1882,  sec.  2,  sub.  div.  9;  Minn. 
Stat,  1891,  sec.  243,  sub.  div.  8;  Mon.  Rev.  Stat,  1879,  sec.  145, 
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sub.  div.5;N.  H.  Stat.,  1878,  Chap.  1,  sec.  20 ;R.  I.  Stat.,  1882, 
Chap. 24,  sec.  9;Teiiii.  Code,  1884,  sec.  49;  Wis.  Anno.  Stat.,  1889, 
sec.  4971,  sab.  div.  9.  In  two  of  the  states,  the  definition  in- 
cludes all  rights  and  interests  in  lands,  tenements  and  heredita- 
ments other  than  chattel  interests.  Ky.  Gen.  Stat.,  1888,  Chap. 
21,  sec.  13;  Va.  Code,  1887,  p.  53,  sub.  div.  10.  In  California, 
it  is  enacted  that  *  *the  words  real  property  are  coextensive  with 
lands,  tenements,  and  hereditaments,''  and  land  is  defined  to  be 
«*the  solid  material  of  the  earth,  whatever  may  be  the  ingredients 
of  which  it  is  composed,  whether  soil,  rock,  or  other  sub- 
stance." Cal.  Anno.  Codes,  1886,  Vol.  2,  sees.  14,  659.  It  is 
also  enacted  that  <<trees,  vines  or  shrubs"  and  walls,  buildings 
and  all  things  permanently  attached  thereto  and  all  appliances 
**shops,"  and  '^machinery"  used  in  **mines"  are  deemed  to  be 
<*afi^xed"  to  the  land  and  pass  therewith.  Id.  sees.  660  and  661 ; 
and  that  <<a  thing  is  deemed  to  be  incidental  or  appurtenant  to 
land  when  it  is  by  right  used  with  the  land  for  its  benefit,  as  in 
the  case  of  a  way,  or  watercourse,  or  of  a  passage  for  light,  air 
or  heat  from  or  across  the  land  of  another."     Id.  sec.  662. 

In  Georgia^  the  statute  is  as  follows :  «*Realty,  or  real  es- 
tate, includes  all  lands  and  the  buildings  thereon,  and  all  things 
permanently  attached  to  either,  or  any  interest  therein  or  issuing 
out  of,  or  dependent  thereon.  The  right  of  the  owner  of  lands 
extends  downward  and  upward  indefinitely.  Anything  intended 
to  remain  permanently  in  its  place,  though  not  actually  attached 
to  the  land,  such  as  a  rail  fence,  is  a  part  of  the  realty  and  passes 
with  it.  Machinery  not  attached  but  movable  at  pleasure,  is  not 
a  part  of  the  realty."  Ga.  Code,  1882,  sees.  2218,  2219;  and  it 
is  also  enacted  that  an  estate  for  years  passes  as  realty.  Id.  sec. 
2273.  The  statutes  of  Idaho  provide  that:  «<Real  property  or 
real  estate  consists  of:  I.  Lands,  possessory  rights  to  land, 
ditch  and  water  rights,  and  mining  claims,  both  load  and  placer; 
2.  That  which  is  aflSxed  to  land;  3.  That  which  is  appurtenant 
to  land.  Every  kind  of  property  that  is  not  real  is  personal. 
Rev.  Stat.  Ida.  (1887)  sees.  2825,  2826.  In  Louisana,  all  prop- 
erty is  divided  into  two  kinds,  '^movable"  and  'immovable." 
The  immovable  includes  **lands  and  buildings,  or  other  construc- 
tions, whether  they  have  their  foundation  in  the  soil  or- not, " 
«*crops"  and  fruits  before  they  are  gathered,  water  pipes,  things 
placed  by  the  owner  upon  the  land  for  its  service  and  improve- 
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ment,  such  as  <<cattl6  intended  for  calt^ration,  implements  of 
husbandry,  seeds,  plants,  fodder,  and  manure,  pigeons  in  the 
pigeon  house,  bee-hives,  mills,  kettles,  alembics,  vats  and  other 
machinery  made  use  of  on  the  plantation  works,"  and  the  <<aten- 
sils  necessary  for  working  cotton  or  saw  mills,  tafia  distilleries, 
sugar  refineries  and  other  manufactories,"  also  <<the  usufruct 
and  use  of  immovable  things,  servitudes  established  on  an  im- 
movable estate"  and  <*an  action  for  the  recovery  of  an  immovable 
estate  or  an  entire  succession."  La.  Civ.  Code,  1889,  Art.  462* 
471. 

In  Maine  the  statute  is  as  follows:  '<Down  trees,  lying  on 
land  at  the  time  of  conveyance,  are  real  estate  and  pass  by  the 
deed;  but  if  they  are  peeled,  or  cut  into  wood,  logs  or  other  lum- 
ber, they  are  personal  property,  and  the  owner  may  remove  them 
in  a  reasonable  time  thereafter.  Carpets  and  carpeting,  stoves 
and  funnels  belonging  thereto,  are  not  real  estate  and  do  not  pass 
by  a  deed  thereof."  Me.  Rev.  Stat.,  1883,  chap.  73,  sec.  1.  In 
Mississippi,  it  is  provided  that  <<the  word  land  shall  include  all  cor- 
poreal hereditaments  whatever,  and  any  interest  therein,  whether 
an  estate  for  years  or  a  different  estate."  Miss.  Rev.  Code,  1880, 
sec.  15;  and  in  Nebraska,  it  is  enacted  that  the  term  real  estate 
<<shall  be  construed  as  co-extensive  with  lands,  tenements  and 
hereditaments,  and  as  embracing  all  chattels  real,  except  leases 
for  a  term  not  exceeding  one  year."  Neb.  Stat,  1889,  p.  578, 
chap.  73,  sec.  44;  and  in  Vermont,  the  statute  is  as  follows:  *<The 
words  ''land",  < 'lands''  and  "real  estate",  shall  include  lands, 
tenements  and  hereditaments,  and  all  rights  thereto  and  interests 
therein ;  and  pews  or  slips  in  places  of  public  worship  shall  be 
treated  as  real  estate."     Vt.  Rev.  Laws,  1880,  sec.  9. 

Sec.  HI.  As  to  what  constitutes  realty*  It  is  prob- 
able that  the  decisions  of  some  of  the  courts,  as  to  what  consti- 
tutes real  estate,  may  be  governed  somewhat  by  the  statutory  pro- 
visions  to  which  we  have  referred ;  but,  as  a  general  rule,  in  the 
absence  of  any  statute  or  contract,  whatever  underlies  or  forms  a 
part  of  the  surface  of  the  earth,  or  voluntarily  grows  thereon,  or 
is  permanently  attached  thereto  and  essential  to  the  use  or  enjoy- 
ment thereof,  will  be  held  to  constitute  real  estate.  Tiedeman  on 
Real  Prop.  sec.  2;  3  Kent.  Com.  401.  Growing  trees  are  a  part 
of  the  land  upon  which  they  stand.  Owens  .t;.  Lewis^  46  Ind. 
488  (15  Am.  Rep.  295);  Giles  v.  Simonds,  18  Gray,  (Mass.)  441; 
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Skinner  V,  Wilder^  38  Vt.  115  (88  Am.  Dec.  645);  but  overhang- 
ing branches  and  fruit  form  no  part  of  the  realty  of  the  abutting 
owner  over  whose  land  the  branches  and  fruit  hang,  Hoffman  v, 
Armstrong,  48  N.  Y.  201  (8  Am.  Rep.  537).  Percolating  water 
is  a  part  of  the  realty  and  belongs  to  the  owner  thereof.  Hanson 
V.  McCue,  42  Cal.  303  (10  Am.  Rep.  299).  It  has  been  held  that 
streams  of  running  water  and  the  ice  which  accumulates  thereon 
should  be  considered  as  realty,  The  State  v,  Pottinger,  33  Ind. 
402  (5  Am.  Rep.  224);  Brookville  and  M,  Hydraulic  Co,  v.  But-- 
lev,  91  Ind.  134  (46  Am.  Rep.  580);  but  ice  formed  upon  the 
water  and  ready  to  be  cut  was  held  to  be  personalty.  Higgins  v, 
Kusterer,  41  Mich.  318  (32  Am.  Rep.  160).  As  a  general  rule 
growing  crops,  which  have  been  planted  by  the  owner  of  the  soil, 
constitute  a  part  of  the  realty.  1  Wash.  Real  Prop.  9 ;  but  this 
rule  is  held  not  to  apply  to  crops  which  have  matured  and  are 
ready  to  be  harvested.  Hecht  v,  Dettman,  56  lo.  679  (41  Am. 
Rep.  131).  Where  manure  accumulates  upon  land  in  the  ordi- 
nary course  of  husbandry,  it  becomes  a  part  of  the  realty.  Tiede- 
man  on  Real  Prop.  sec.  2;  1  Wash.  Real  Prop.  18;  Bonnell  v, 
Allen,  53  Ind,  130;  Chase  v,  Wingate,  68  Me.  204  (28  Am.  Rep. 
36);  but  this  rule  does  not  apply  to  manure  which  collects  in 
buildings  which  are  not  connected  with  agricultural  property,  and 
out  of  the  course  of  ordinary  husbandry.  Snow  v.  Perkins,  60  N. 
H.  493  (49  Am.  Rep.  333). 

Under  the  North  Cai'olina  statute,  the  grant  of  an  easement 
in  the  nature  of  a  right  of  way,  is  held  to  be  the  grant  of  an  in- 
terest in  land,  and  as  such  to  be  entitled  to  record,  Taylor  v.  Nav- 
igation Co.  105  N.  C.  484  (10  S.  E.  Rep,  897).  Rights  in  a 
reservoir  of  water  constitute  real  estate  for  the  purpose  of  being 
taxed  in  the  town  where  the  land  creating  the  reservoir  is  situ- 
ated, Manufacturing  Co,  v,  Gilford,  64  N.  H.  337  (10  Atl.  Rep. 
849). 

Slabs,  shavings  and  sawdust  from  a  mill  when  used  to  fill  up 
low  ground  become  realty,  but  when  designed  for  firewood  they 
are  personalty.  Jenkins  v,  McCurdy,  48  Wis.  628  (33  Am.  Rep. 
841).     See  fixtures. 

Sec.  112.  Money  treated  as  realty.  Upon  the  fam- 
iliar principle  that  courts  of  equity  consider  that  done  which 
should  have  been  done,  money  is  sometimes  treated  as  real  es- 
tate. It  is  said  that  <<nothing  is  better  established  than  this  prin- 
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ciple,  that  money  directed  to  be  employed  in  the  purchase  of  land, 
and  land  directed  to  be  sold  and  turned  into  money,  are  to  be 
considered  as  that  species  of  property  into  which  they  are  di- 
rected to  be  converted,  and  this,  in  whatever  manner  the  direc- 
tion is  given."  <*The  owner  of  the  fund  or  the  contracting  par- 
ties, may  make  land  money,  or  money  land.  The  cases  establish 
this  rule  universally."  Craig  v,  Leslie,  8  TTheat.  U.  S.  563  (4  L. 
Ed.  460);  Coman  v.  Lakey,  80  N.  Y.  345,  350.  Money  is  treated 
as  realty  in  order  to  prevent  guardians  from  making  such  changes 
in  the  character  of  their  ward's  estate  as  might  affect  the  rights  of 
heirs  upon  the  death  of  such  ward.  2  Story's  Eq.  Jus.  sec.  1 357 ; 
and  when  the  real  estate  of  an  infant  was  sold  in  a  proceeding  for 
partition,  it  was  held  that  the  funds  derived  from  such  sale, 
should  be  treated  as  the  real  estate  of  the  infant  until  he  arrived 
at  the  age  of  twenty-one  years.  Horton  et  ah  v.  McCoy,  47  N.  Y. 
21,  25.  Where  the  buildings  of  a  decedent  were  burned  and  the 
insurance  money,  which,  by  the  terms  of  the  policy,  was  to  be 
paid  to  the  assured,  <<his  executors,  administrators  or  assigns, " 
passed  into  the  hands  of  the  executor  of  the  decedent,  it  was  held 
that  it  should  be  treated  as  real  estate  for  the  purpose  of  giving 
the  widow  dower  and  the  payment  of  the  decedent's  debts.  Wy. 
man  v.  Wyman,  26  N.  Y.  253,  262.  A  devise  giving  the  devisees 
power  to  sell  the  real  estate  and  divide  the  proceeds  was  held  not 
to  be  a  conversion  of  the  land  into  personal  property,  Greenough 
V,  Small,  137  Pa.  St.  128. 


DESCRIPTION  OF  REAL  ESTATE. 


BLOW  V.  VAUOHAN. 
(105  K.  G.  198.) 


Desoription  of  real  estate.  "The  office  of  the  desoriptive 
words  is  to  ascertain  and  identify  an  object,  and  parol  proof  is  heard,  not 
to  add  to  or  enlarge  their  scope,  but  to  fit  the  description  to  the  thing 
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described.     When  they  are  too  yagne  to  admit  of  this,  the  instrxunent 
in  which  they  are  contained  becomes  inoperative  and  void." 

AVEEY.    J, 

Sec.  113.   Description  of  real  estate.    The  deed  from 

John  W.  Blow  and  wife  to  Henry  B.  Blow,  under  whom 
plaintiffs  claim  immediately,  contains  only  this  description: 
**Fifty  acres  of  land  lying  in  the  county  of  Hertford  and  bounded 
as  follows,  by  the  lands  of  John  P.  Liverman,  John  H.  Liver- 
man  and  Isaac  J.  Snipes/'  The  language  of  the  deed  leaves  but 
one  question  open  for  parol  proof.  If  the  plaintiff  could  have 
shown  that  there  was  a  tract  of  land  in  Hertford  County,  con- 
taining fifty  acres,  and  so  bounded  by  the  lands  of  the  three  per- 
sons named  in  the  conveyance  as  to  separate  it  from  other  tracts 
and  indicate  its  limits  with  reasonable  certainty,  it  was  competent 
for  them  to  do  so,  but  the  deed  could  not  have  been  made  opera- 
tive in  any  other  way.  Harrel  v,  Butler^  92  N.  C  20 ;  Allen  v. 
Chambers,  4  Ired.  Eq.  126;  Grier  v,  Rhyne,  69  N.  0.  346; 
Wharton  v.  Elhom,  88  N.  C.  345 ;  Capps  v.  Holty  5  Jones  Eq. 
153;  Dickens  v,  Barnes,  79  N.  C.  490;  Hinchey  v,  Nichols,  72 
N.  C.  66;  President  of  the  D,  dh  D,  Institute  v.  Norwood,  Busb. 
Eq.  65;  Cox  v.  Cox,  91  N.  C.  256;  Murdoch  t?.  Anderson,  4 
Jones  Eq.  77;  Mason  v.  White,  11  Barb.  (N.  Y.)  173. 

In  Harrison  v.  Hahn,  95  N.  C.  28,  the  late  Chief  Justice 
Smith,  for  the  Court  says:  **The  office  of  the  descriptive  words  is 
to  ascertain  and  identify  an  object  and  parol  proof  is  heard,  not 
to  add  to  or  enlarge  their  scope,  hut  to  fit  the  description  to  the 
thing  described.  When  they  are  too  vague  to  admit  of  this,  the 
instrument  in  which  they  are  contained  becomes  inoperative  and 
void.  '*  There  is  no  testimohy  tending  to  show  the  location  of 
fifty  acres  of  land  in  Hertford  county,  bounded  on  all  sides  by 
the  lands  of  the  two  Livermans  and  Snipes.  A  deed  that  con- 
tains no  descriptive  word  or  phrase  that  with  the  aid  of  competent 
extrinsic  testimony,  will  identify  and  determine  all  of  its,  boundary 
lines,  will  not  pass  any  estate  in  lands  to  the  bargainee  therein 
named.  In  McCormick  v,  Monroe,  1  Jones  16,  Judge  Pearson 
says:  *<This  case  (referring  to  Waugh  v.  Richardson,  8  Ired, 
479)  differs  from  the  case  under  consideration  in  that  here  the  ex- 
ception is  <two  hundred  and  fifty  acres,  previously  granted.'  This 
would  point  to  the  means  by  which  the  description  in  the  excep- 
tion may  be  made  sufficiently  certain  to  avoid  the  objective  vague- 
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ness  by  aid  of  the  maxim  */<f  cerium  est,  quod  certum  reddi  potest,  * 
The  test  of  the  admissibility  of  evidence  dehors  the  deed  is  in. 
Yolved  in  the  question  whether  it  tends  to  so  explain  some  de- 
scriptive  word  or  expression  contained  in  it,  as  to  show  that  such 
phraseology,  otherwise  of  doubtful  import,  contains  in  itself, 
with  such  explanation,  an  identification  of  the  land  conveyed.  The 
doctrine  finds  its  support  in  the  maxim  cited  by  Judge  Pearson. 
Judge  Gaston,  in  the  case  of  Massey  v.  BelisUy  2  Ired.  170, 
stated  the  principle  very  clearly  and  concisely  when  he  said  that 
*  'every  deed  of  conveyance  must  set  forth  a  subject  matter, 
either  certain  in  itself ,  or  capable  of  being  reduced  to  a  certainty, 
by  a  recurrence  to  something  extrinsic  to  which  the  deed  refer s,^^ 
The  rule  that  the  descriptive  words  in  a  deed,  with  the  aid  of  the 
evidence  aliunde,  to  which  they  point,  must,  in  order  to  establish 
the  validity,  identify  the  boundaries  of  the  land  conveyed,  has 
been  sanctioned  by  this  Court,  not  only  upon  the  idea  that  there 
must  be  a  certain  subject-matter  in  the  deed,  not  because  its  ob- 
servance  is  essential  to  the  proper  enforcement  of  the  statute  of 
frauds.  The  evasion  is  as  palpable  an^  as  dangerous  a  violation 
of  the  statute  when  it  is  accomplished  by  amending  a  void  con- 
tract, as  where  the  entire  contract  is  proven  by  parol  evidence. 

A  single  word  in  a  deed  is  sometimes  held  sufficient  to  show 
with  certainty  the  source  from  which  information  may  be  sought 
to  determine  definitely  whether  the  title  to  any  land  rests  in  a 
grantee  or  bargainee.  In  the  case  of  Murdoch  v.  Anderson,  4 
Jones  Eq.  77,  this  court  held  that  a  receipt  describing  land,  as 
<*my  house  and  lot.  in  the  town  or  Hillsborough, "  was  not  a  suffi- 
cient memorandum  under  the  statute  of  frauds,  of  an  agreement 
to  convey  land,  and  was  void  because  of  the  imperfect  descrip- 
tion. On  the  other  hand,  where  the  language  used  in  the  deed  to 
point  out  the  land  was,  *  *my  house  and  lot,  in  the  town  of  Jeffer- 
son, Ashe  County,  North  Carolina, "  it  was  decided  that  testimony 
that  the  grantor  had  but  one  lot  in  that  town  was  admissible  and 
fitted  the  description  to  it,  because  the  word  **my,"  with  such 
proof,  made  the  description  as  definite  as  <<the  house  and  lot,  on 
which  1  now  live. "  Carson  v.  Ray,  7  Jones  609  (78  Am.  Dec. 
267).  Any  lot  in  a  town  can  be  located  by  metes  and  bounds 
by  the  map  of  the  town  in  which  it  is  situate.  Davidson  t?. 
Arledge,  97  N.  C.  172  (2  S.  E.  Rep.  376). 

In  Wharton  v.  Ebom,  88  N.  C.  345,  it  was  held  th_at  extrin- 
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sic  testimony  was  competent  to  locate  the  land,  because  in  addi- 
tion to  describing  it,  as  in  B.  Township,  Beaufort  County,  ad- 
Joining  the  lands  of  T.  and  H. ,  containing  one  hundred  and  fifty 
acres,  it  was  decided  to  be  <<the  same  land  conveyed  by  John  W. 
Earleto  said  Rowland  by  deed,  dated  May  28th,  1868,''  thus 
adopting  the  more  particular  description  of  the  last  named  deed. 

In  Brown  v.  Coble^  76  N.  C.  391,  the  description  of  the  land 
as  *  ^that  John  Brown,  ancestor  of  the  petitioner,  died  seized  of 
and  possessed  of  a  tract  of  land  in  said  county  of  Guilford,  on 

the  waters  of  Stinking  Quarter,  adjoining  the  lands  of ," 

was  held  sufficiently  definite,  upon  the  principle  stated  in  Carson 
V.  Roi/y  supra.       In  McGlawhorn  v.  Worthington^  98  N.  C.  199(3 
8.  E.  Rep.  633),  where  the  deed  purported  to  convey  «*allthat 
tract  of  land,  lying  in  the  county  of  Pitt,  and  State  of  North  Car- 
olina,   and    known  as  a  part  of  the  John  Tripp   land,    adjoining 
the  lands  of  B,  W,  and  others,  containing  one  hundred  acres,"  it 
was  held  competent  to  locate,  by  parol  testimony,  a  tract  of  land 
known  as  a  part  of  the  John  Tripp  land,  but  the  deed  was  held 
void  for  failure  to  offer  any  evidence  sufficient  to  be  submitted  to 
the  jury  to  so  identify  the  land.     This  ruling  was  in  accordance 
with  the  principle  announced  in  Farmer  v.   Batts,  83  N.  C.  387, 
which  has  been  considered  as  marking  the  extreme  limit  to  which 
the  Courts  would   go  in  fitting  ambiguous  descriptions  to  land. 
There  the  language  of  the  deed  was,  <  'containing  one  hundred  and 
ninety-three  acres,  more  or  less,  it  being  the  interest  in  two  shares, 
adjoining  the  lands  of  James  Barnes,  Eli  Bobbins  and  otheis,"  was 
declared  sufficiently  definite  to  be  susceptible  of  explanation  by 
testimony,  to  show  that  there  was  a  tract  of  land  adjoining  the 
lands  of  the  parties  named,  and  that  it  was  known  as  the  one  in 
which  William  Dixon  (who  signed  the  receipt,  relied  on  as  the 
contract  of  sale)  claimed   two  shares.     The  phraseology  pointed, 
in  that  case,  beyond  the  proof  that  the  land  had  been  designated 
as  that  claimed  by  Dixon,  to  a  partition  proceeding,  in  which 
there  was  a  possibility  of  showing  a  record  of  more  certain  desig- 
nation of  the  boundaries.     The  case  of  Edwards  v,   Bowden,  99 
N.  C.  80  (5  S.  £.  Rep.  283),  is  also  an  extreme  one,  almost  on 
the  shadowy  line  between  definite  and  void  descriptions.      The 
land,  however,  could  be  located  with  clearly  defined  boundaries 
by  showing  that  fifty  acres  of  the  part  of  the  original   Gray 
Pridgen  tract  that  was  allotted  or  conveyed  to  Patrick  Lynch  and 
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R.  N.  Bowden  was  sitaated  on  the  east  side  of  the  road,  described 
in  the  deed,  detached  from  the  other  lands.  The  deed  could  not 
be  held  void  upon  its  face,  therefore,  when  its  phraseology  sug. 
gested  the  possibility  of  locating  the  land  purporting  to  be  con. 
veyed  by  it  by  any  such  competent  explanatory  evidence. 

It  was  not  insisted  on  the  argument  that  there  was  a  fatal 
variance  between  the  land  declared  for  in  the  complaint  and  that 
embraced  in  the  descriptive  clause  of  the  deed  offered  to  show 
title.  The  complaint,  as  it  appears  in  the  transcript,  substitutes 
the  word  ^'adjoining"  for  "bounded  by."  In  Allen  v.  Chamhers, 
snpray  Chief  Justice  Ruffln  delivering  the  opinion,  the  language 
in  the  receipt,  **a  certain  tract  of  land,  lying  on  Flat  River,  in- 
cluding Taylor  Hicks'  spring-house  and  lot,  adjoining  the  lands 
of  Lewis,  Da  vies,  Womack  and  others, "  is  declared  too  vague, 
because  <<it  mentions  no  quantity  nor  how  any  land  is  to  be  laid 
off  around  the  improvements  of  Hicks." 

In  Harrell  v,  Butler^  92  N.  C.  20  (Justice  Ashe  delivering 
the  opinion),  the  description  declared  too  indefinite  was,  <  <all  my 
interest  in  a  piece  of  land  adjoining  the  lands  of  J.  J.  Jordon, 
Joseph  Keen  and  others. "  In  Hlnchey  v.  Nichols^  72  N.  C.  66, 
the  boundaries  set  forth  in  the  grant  were  as  follows:  <<A  tract 
of  land  containing  173  acres,  lying  and  being  in  our  county  of 
Wilkes,  on  a  big  branch  of  Luke  Lee's  Creek,  beginning  at  or 
near  the  path  that  crosses  said  branch  that  goes  from  Crane's  to 
Sutton's,  on  a  stake,  running  west  28  chains,  50  links,  to  a  white 
oak  in  Miller's  line;  then  north  60  chains  to  a  stake;  then  east  28 
chains,  50  links,  to  a  stake;  then  south  60  chains  to  the  begin- 
ning." The  court  held  that  there  was  no  possible  way  of  identi- 
fying the  land  except  by  locating  the  white  oak  at  the  end  of  the 
first  line,  as  the  stakes  were  all  imaginary  points,  unless  located 
in  the  grant  by  distance  from  some  fixed  point  or  object. 

In  Dickens  v.  Barnes^  supra^  this  Court  held  that  the  deed 
offered  in  evidence  did  not  '^constitute  color  of  title,''  and  posses- 
sion under  it  was  not  adverse.  The  land  was  described  as  «*one 
tract  of  land  lying  and  being  in  the  county  aforesaid,  adjoining 
the  lands  of  A.  and  B.,  containing  twenty  acres,  more  or  less." 
The  case  of  Hinton  v.  Roach,  94  N.  C.  106,  is  obviously  not  only 
in  direct  conflict  with  Allen  v.  Chambers,  supra]  Harrell  v.  But- 
ler ^  supra\  Grier  v,  Rhyme^  supra;  and  Dickens  v,  Barnes,  supra^ 
decided  previously,  but  with  the  subsequent  case  of  McGlawhorn 
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V,  WbrtJnngton,  supra.  There,  the  description  was  <*a  certain 
tract  in  N.  township,  adjoining  the  lands  of  H.,  S.  and  others, 
said  to  contain  37^  acres. "  To  show  that  the  opinion  in  that  case 
{Hinton  v.  Roach)  was  inadvertent,  not  only  because  it  is  irrecon- 
cilable with  previous  and  subsequent  adjudications  of  this  Court, 
but  because  it  is  not  in  accordance  with  the  reasons  by  which  the 
Court  was  guided  in  reaching  its  conclusions  in  many  cases  that 
we  have  cited,  we  reproduce  the  reasoning  of  the  same  learned 
Justice  in  Howell  v.  Butler^  whece  the  descriptive  clause  was 
almost  identical  with  that  in  Hinton  v.  Roach,  the  only  difference 

being  in  favor  of  the  sufficiency  of  the  former,  in  that  it  pointed, 
by  the  use  of  the  words  **my  interest,^'  to  the  possibility  of  offer- 
ing evidence  admissible  under  the  rule  laid  down  in  Carson  v. 
Ray  and  Farmer  v.  Baits,  The  Court  say  (in  Harrell  v.  Butler)'. 
<<In  Kea  v.  Robeson,  5  Ired.  Eq.  373,  it  was  held  that  when  a 
deed  fails  to  describe  the  subject  matter  of  a  conveyance  so  as  to 
denote  upon  the  face  of  the  instrument  what  it  is  in  particular,  it 
is  totally  inoperative  unless  it  contains  a  reference  to  something 
which  renders  it  certain.  The  want  of  such  a  description  in  a 
deed  is  a  defect  which  renders  it  totally  defective.  There  is  noth- 
ing on  the  face  of  this  deed  by  which  the  land  sought  to  be  con- 
veyed can  be  identified ;  nor  is  there  any  reference  to  any  thing 
which  renders  it  certain.  The  fact  that  it  is  described  as  adjoin- 
ing the  lands  of  J.  J  Jordan,  Joseph  Keen  and  others  cannot  have 
that  effect,  for  that  description  applies  to  one  tract  as  well  as  another 
that  adjoins  those  lands.  It  might,  according  to  the  description, 
lie  as  well  on  one  side  as  the  other  of  the  lands  belonging  to  those 
persons.''  The  ruling  seems  to  have  originated  in  a  misinterpre- 
tation of  the  reason  on  which  the  decision  in  Farmer  v.  Batts 
rested,  in  that  unusual  and  unauthorized  significance  was  given 
to  the  words  ^^and  others,''  whereas,  in  McGlawhom  v.  Worthing- 
ton,  the  Court  placed  the  proper  construction  upon  the  principle 
announced  in  that  case  by  holding  that  the  testimony  would  have 
been  competent  if  offered  to  show  the  location  of  a  tract  of  land 
<^known  as  a  part  of  the  John  Tripp  land.''  Nor  does  the  fact 
that  the  supposed  number  of  acres  is  given  distinguish  Hinton  v. 
Roach  from  any  of  those  cases  where  the  holding  of  the  court  is 
irreconcilable  with  the  opinion  in  that  case,  except  Harrell  v. 
Butler. 

The  syllabus  in  Kitchen  v.  Herring,  7  Ired.  Eq.  190,  is  mtis- 
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leading,  for  while  the  description  given  in  the  receipt  was,  <  'lying 

on  the  South  side  of  Black  Biver,   adjoining  lands  of  William 

Hofford  and  Martial/'   it  is  clear  that  Pridgen  could   be  com- 

^  pelled  by  the  Court  to  convey  to  Kitchen  by  invoking  the  aid  of 

i  a  principle  very  different  from  a  declaration  that  the    descriptive 

.  words  in  the  receipt  were  sufficiently  definite.     The  receipt  was 

^  evidence  that  Kitchen  paid  the  purchase-money  for  the  land  to 

^  Pridgen.     It  was  admitted  that  Pridgen  took  a  conveyance   for 

Herring  in  January  following  to  himself  for  the  very  land  for 

which  Kitchen  had  advanced  the  purchase- money.     If  this   fact 

had  not  been  admitted,  it  would  have  been  competent  for  Kitchen 

to  prove  it,  and  thereby  establish   a  parol  trust  and  show  his 

right  to  demand  a  conveyance  from  Pridgen,   who  bought  with 

'  his  money.     There  is,  therefore,  no  difficulty  in  reconciling  the 

conclusion  in  Kitchen  v.  Herring  with  the  rule  so  clearly  stated  by 

the  same  Judge  (Pearson)  in  McCormick  v,  Monroe^  Mupra. 

The  complaint  may  have  been  amended  or  incorrectly  copied, 
.  and  we  will  not,  therefore,  ex  mero  motu^  dismiss  the  action, 
because  we  hold  that  the  words,  < 'adjoining  the  lands  of  John 
P.  Liverman,  John  H.  Liverman  and  Isaac  J.  Snipes,  and  con- 
taining fifty  acres''  (in  paragraph  five  of  the  complaint),  do  not 
describe  any  land  so  definitely  as  to  give  the  plaintiff's  a  standing 
in  court  or  on  the  ground  that  after  the  evidence  was  heard  there 
was  a  fatal  variance  between  the  allegation  and  the  proof.  Allen 
V.  Chambers^  supra.  Tucker  v.  Baker,  86  N.  C.  1 ;  Knowles  v. 
Railroad  Co.,  102  N.  C.  62  (9  S.  E.  Rep.  7).  The  point  was 
not  made,  as  it  might  have  been. 

The  fact  that  the  Court  has  sustained  several  levies  upon 
lands  upon  Justices'  judgments  where  the  description  was  such  as 
has  been  held  insufficient  in  deeds,  maybe  reconciled  with  the  rule 
we  have  laid  down,  when  we  remember  that  their  validity  was 
made  to  depend,  not  on  the  principles  we  have  discussed  (the  com. 
mon  law  requisites  of  a  deed  on  the  statute  of  frauds),  but  upon 
the  construction  of  the  law  prescribing  how  levies  should  be  made. 
Section  16,  ch.  62,  Revised  Code,  required  the  officer  on  his  re- 
turn on  a  Justice's  judgment  to  set  forth  on  the  execution  <<what 
lands  and  tenements  he  has  levied  on,  where  situate,  on  what 
watercourse,  and  what  land  it  adjoins. "  This  court  held  in  Ward  v. 
Saunders,  6  Ired.  382,  citing  with  approval  Smith  v.  Low,  2  Ired. 
457,  and  Blanchard  v,  Blanchard,  3  Ired.  105  (38  Am.  Dec.  710), 
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that  the  levy  would  be  sustained  if  the  < 'description  was  equivalent 
to  that  prescribed"  in  the  statute.     In  Hilliard  v.  Phillips^  81  N. 
C.  99,  extrinsic  testimony  to  fit  the  description  given  in  the  deed, 
which  was  the  same  as  the  levy,  seems  to  have  been  admitted  to 
identify  the  tract  of  land  on  which  the  defendant  in  execution 
lived.     The  language,  ^Hhe  land  of  the  defendant  in  the  county  of 
Chatham^    on  the  waters  of  Tyson  CreeJc^  adjoining  the  lands  of 
Bryant,   Burroughs  and  others,  containing  two    hundred  acres 
more  or  less,"  seems  to  have  been  construed  like  ''my  lot  in  the 
toTim  of  Jefferson, "  in  Carson  v.  Ray,  to  mean  the  land  on  which 
the  defendant  lived,  and  it  was,  therefore,  held  competent  to  show 
that  he  had  but  one  tract  of  land,  that  on  which  he  lived  on  Tyson 
Creek  in  Chatham  county.     In  the  extreme  case  of  Harrison  v. 
ffahn,  95  N.  C.  28,  a  levy  was  held  void  because  of  uncertainty 
in  the^  description. 

But  it  was  insisted  that  one  of  the  witnesses  testified 
that  the  Snipes  tract  of  one  hundred  and  twenty-five  acres 
(which  belonged  originally  to  John  W.  Blow)  was  completely 
surrounded  and  bounded  by  the  lands  of  the  persons  named  in  the 
deed.  Granting  that  to  be  true,  we  still  encounter  the  insur- 
mountable difficulty  that  there  is  nothing  in  the  descriptive  clause 
from  which  we  can  identify  the  particular  fifty  acres  of  that  tract 
convej^ed  by  the  plaintiff*s  deed.  Grier  v.  Rhyme,  69  N.  C.  346. 
For  the  error  pointed  out  the  defendant  is  entitled  to  a  new  trial. 

ANNOTATIONS. 

Sec.  114.    Description  of  real  estate.    A  description 

in  a  deed  is  not  void  because  it  embraces  more  land  than  the 
grantor  owns.  Baker  v.  Clay  et  al.,  101  Mo.  553  (14  S.  W.  Rep. 
734)  A  description  which  depends  upon  a  reference  to  a  void 
description  in  another  deed,  is  void.  Amnions  v.  Dwyer,  78  Tex. 
639  (15  S.  W.  Rep.  1049).  In  a  contract  for  the  sale  of  land,  it 
is  sufiQcient  if  the  description  given  furnishes  the  means  of  iden. 
tifying  the  land,  without  further  agreement  of  the  parties.  Burgon 
V.  Cahanne,  42  Minn.  267  (44  N.  W.  Rep.  118);  but  a  contract 
is  not  valid  which  simply  binds  the  vendor  to  convey  to  the. 
vendee  "a  tract  or  parcel  of  land,  out  of  a  certain  80-acre  tract, 
not  less  in  area  than  40x120  feet,  and  fronting  on  a  public  street 
or  road ;  the  particular  location  and  description  of  the  land  to  he 
mutually  agreed  upon  by  and  between  the  parties  on  or  before  Sep- 
tember 1,  1888.'      Scanlon  v.  Oliver,   42  Minn.  438  (44  N.  W. 
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Rep.  1031).  <<The  rule  that  'that  is  certain  which  can  be  made 
certain'  applies  not  only  to  deeds  and  mortgages  made  between 
persons,  but  it  also  applies  to  a  certain  extent  to  decrees  of 
courts,  and  deeds  made  in  pursuance  thereof.  '*  Thain  v,  Rudisill, 
126  Ind.  272  (26  N.  E.  Bep.  46). 

Sec.  115.      DeBcriptions  which  have  been   held 

8Uf9.cient.  The  following  descriptions  have  been  held  sufficient; 
*  <A11  that  certain  two.story  brick  dwelling-house,  with  brick  back 
buildings,  and  a  lot  or  piece  of  ground,  situated  on  the  west  side 
of  South  Eight  street,  between  Chestnut  and  Franklin  streets  in 
the  city  of  Reading,  aforesaid,  No.  140  South  Eighth  street; 
bounded  on  the  north  by  other  property  of  said  Andrew  Da\is, 
deceased;  on  the  west  by  other  property  of  said  deceased  about 
to  be  conve3'ed  to  Charles  H.  Davis ;  on  the  south  by  property  of 
Mary  R.  Marhett,  and  on  the  east  by  said  South  Eighth  street; 
containing,  in  front,  including  alley,  19  feet  5  inches,  and  in 
depth  120  feet;  subject  to  the  joint  use  of  the  alley  on  the  north 
by  the  owner  of  the  premises  adjoining  on  the  north. "  Breneiser 
V.  Davis,  134  Pa.  St.  1  (19  Atl.  Rep.  433).  **Lot  6,  lying  with- 
in  the  city  limits  of  St.  Paul,  amounting  to  six  and  seventy.hun- 
drcths  acres,  according  the  government  survey  thereof,  upon  the 
Mississippi  river."  « 'Whatever  lots  or  lands  which  may  be 
owned  by  the  said  parties  of  the  first  part  in  the  plat  of  Montville 
aforesaid,  of  which  no  certain  description  can  be  given  at  the 
present,  but  supposed  to  consist  of  (specifying  certain  lots). 
St  Paul  Land  Co,  v.  Dai/ton,  42  Minn.  73  (43  N.  W.  Rep.  782). 
«*Ten  acres  in  the  S.  E.  i  of  the  N.  E.  i  of  section  33,  T.  18  R.  7, 
same  being  all  of  S.  E.  J  except  the  interest  of  John  Martin  (sev- 
enteen acres),  and  interest  of  Thaddeus  Hunter  (thirteen  acres)." 
Price  V.  Ferguson,  66  Miss.  404  (6  S.  Rep.  210).  «<A11  that  certain 
tract  or  tracts,  parcel  or  parcels  of  land  by  me  inherited  from  m}' 
deceased  parents,  *  *  *  situated  in  the  county  of  Brazoria 
or  State  of  Texas."  Smith,  Executor  v.  Westall,  76  Tex.  509(13 
S.  W.  Rep.  540).  *  *  A  certain  brick  and  stone  building  known  as 
' Augusburg  Seminary, '  situated  upon  a  certain  lot  of  land  owned 
by  (the  defendant  corporation),  described  as  *Lots  5,  6,  7,  and  8  in 
block  10,  in  Murphy's  addition  to  Minneapolis,  according  to  the 
recorded  plat  thereof  on  file  in  the  register  of  deeds'  office  in  and 
for  Hennepin  county.' "  N.  W,  Pavement  Co.  v,  Norwegin 
Seminary,  43  Minn.  449  (45  N.  W.  Rep.  868).      '^Beginning  at 
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the  west  boundary  (naming  the  headright  survey  and  its  localit}') 
and  extending  east  sufficiently  far  to  embrace  five  hundred  acres." 
Westmoreland  &  Co,  v,  Carson^  Sewellik  Co,^  76  Tex.  619  (13  S. 
W.  Rep.  559). 

Sec.  116.  Presumptions,  **Thereal  estate  in  contro- 
versy is  described  in  the  deed  as  being  in  Scottsburg,  but  the 
deed  is  silent  as  to  the  county  and  state  in  which  it  is  situated. 
The  deed,  however,  was  made  and  acknowledged  in  Scott  county, 
Indiana,  and  the  parties  thereto  are  described  as  being  residents 
of  that  county.  The  cause  was  tried  in  Scott  county,  Indiana,  in 
a  court  of  general  Jurisdiction,  without  objection,  and  the  wit- 
nesses spoke  of  the  property  as  being  situated  in  Scottsburg. 
Under  this  state  of  facts  we  will  presume  that  the  land  in  con- 
troversy is  in  Scott  county,  Indiana.  Brownfield  v,  Weicht,  9 
Ind.  394;  Ragan  v.  Haynes,  10  Ind.  348;  God/ret/  v.  Godfrey^  17 
Ind.  6 ;  Eouh  v.  Barthold,  73  Ind.  21 ;  Wilcox  v.  Moudy,  82  Ind. 
2\^\  Brown  v.  Anderson,  90  Ind.  93;  Cotton  v,  Lewis,  119  Ind, 
181  (21  N.  E.  Rep.  475)."  Warmoth  et  ah  v.  Dryden,  125  Ind. 
355  (25  N.  E.  Rep.  433). 

Sec.  117.  Void  descriptions.  The  following  descrip- 
tions have  been  held  void  for  uncertainty:  '*North  part  of  S.  W. 
i  of  lot  2,  south  half  of  lot  4,  and  seventy-eight  acres  in  the  south 
part  of  lot  5,  of  section  12,  township  2,  range  2  east."  Lasar  v, 
Caston,  67  Miss.  275  (7  S.  Rep.  321).  **The  southwest  part, 
part  in  south  part  Spanish  claim,  Section  30,  Township  1,  Range 
3,  west."  Morgan  v.  Schwartz,  66  Miss.  613  (6  S.  Rep.  326). 
*  'Twenty  acres  out  of  the  northwest  fractional  quarter  of  section 
twenty-nine,  in  township  twenty-five  north,  of  range  twi)  west, 
bounded  as  follow^:  Commencing  at  low  water  mark  on  the  north 
bank  of  Deer  Creek  south  of  an  oak  witness-tree  of  the  old  sur- 
vey;  thence  south  parallel  with  the  section  line  forty-seven  and 
one-half  rods;  thencer south  with  the  section  line  to  Deer  Creek; 
thence  down  said  creek  with  the  meanderings  thereof  to  the  place 

of  beginning, except  such  portions  of  the  ab<5ve  described 

tracts  of  land  as  have  heretofore  been  laid  out  in  town  lots  by 
Jacob  Roach,  and  have  been  by  him  sold  and  conveyed  prior  to 
the  execution  of  the  mortgage  herein. "  Bowen  v.  Wickersham  et  aL 
124  Ind.  404  (24  N.  E.  Rep.  983;  19  Am.  St.  Rep.  106). 

Sec.  117a.     Monuments.     As  a  general  rule  fixed  mon- 
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ume&ta  control  conraes  and  distances.  Muhlken  v,  Ruppert^  124 
N.  Y.  627  (26  N.  E.  Bep.  313).  When  land  is  platted  and  the 
lots  numbered,  and  are  sold  by  number,  and  the  conveyance  cpn. 
tains  a  description  by  metes  and  bounds,  the  <  *call  for  the  lot 
itself  must  prevail  over  any  description  by  courses  or  distances, 
or  the  descriptive  particulars,  and  over  other  calls  for  monuments, 
ordinarily,  for  the  reason  that  the  lot  itself,  with  the  name  or 
number  by  which  it  is  known,  is  the  prominent  object,  and  there- 
fore there  is  less  likelihood  of  uncertainty  in  regard  to  it  than  in 
regard  to  other  descriptions,  or  calls  for  monuments,  which  are 
only  employed  to  identify  more  particularly  the  principle  object. 
Nash  V.  Wilmington^  etc.,  R,  R.  Co.,  57  N,  C.  416;  Rutherford  v, 
Tracy,  48  Mo.  326;  Sayers  v.  City  of  Lyons,  10  Iowa,  254." 
O'Herrin  t?.  Brooks,  67  Miss.  266  (6  S.  Rep.  844).  *<The  general 
rule  in  ascertaining  the  boundaries  of  land,  where  there  is  a  con- 
flfct  in  the  description,  undoubtedly  is  that  the  quantity  yields  to 
courses  and  distances,  and  courses  and  distances  yield  to  monu- 
ments. That  rule  is  firmly  established,  and  is  so  elementary  that 
it  requires  no  citation  of  authorities  to  support  it.  This  rule, 
however,  is  not  inflexible,  but  like  other  rules  of  law,  it  must 
sometimes  yield  to  exceptions.  These  are  to  be  made  in  cases  in 
which  the  reason  of  the  rule  or  principle  fails.  Davis  v.  Rains- 
ford,  17  Mass.  207.  Where  it  is  clear  from  the  description  that 
the  intention  was  to  convey  a  certain  quantity  of  land,  that 
intention  is  decisive  and  controlling.  The  distance  of  the  lines 
must  be  so  fixed  as  to  include  the  designated  quantity. "  Rioux 
V.  Cormier,  75  Wis.  566  (44  N.  W.  Rep.   654). 

Sec.  118.    Oonstruction  of  descriptions.    The  word 

<  'half  as  used  in  describing  land,  means  half  in  quantity,  unless 
the  context  of  facts  show  that  a  different  meaning  was  intended. 
Hartford  Mining  Co,  v,  Cambria  Mining  Co.,  80  Mich.  491  (45 
N.  W.  Rep.  351).  In  construing  a  description  of  land,  the 
intention  of  the  parties  is  a  controlling  fact.  The  following 
description  was  held  to  mean  four  acres  in  a  rectangular  shape,  viz: 
<<Commencing  on  the  Suamico  road«t  the  northeast  corner  of  the 
land  owned  by  Lucy  G.  Shaler,  running  thence  south  to  the  south- 
east comer  of  said  Shaler' s  land,  two  acres;  from  thence  easterly 
and  parallel  with  the  Suamico  road  two  acres',  thence  running 
northerly  two  acres  until  it  strikes  said  road;  and  thence  westerly 
snd  along  said  road  two  acres,  to  the  place  of  beginning;  contain- 
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ing  four  acres  of  land,  neither  more  nor  less."  Rioux  v.  Cormier^ 
75  Wis.  566  (44  N.  W.  Rep.  6554);  and  <<for  the  purpose  of  dis- 
covering the  intention  of  the  grantor,  the  court  may  place  itself 
in  his  place  and  then  consider  how  the  terms  of  the  instrument 
affect  the  subject  matter.  Witt  v,  St,  Paul&  N,  P,  Ry,  Co,,  38 
Minn.  122,  127  (35  N.  W.  Rep.  862);  Austrian  v,  Davidson,  21 
Minn.  117;  Everett  v.  Continental  Ins,  Co.,  21  Minn.  76\I>rtscoll 
V.  Green,  59  N.  H.  101;  Crafts  v.  Eihhard,  4  Met.  438,  452; 
Jackson  V,  Marsh,  6  Cow.  281;  2  Dev.  Deeds  sees.  851,  1033." 
Cannon  v,  Emmans,  44  Minn.  294  (46  N.  W.  Rep.  356).  The 
intention  must  be  determined  from  the  deed.  Clemont  v.  Bank  of 
Rutland,  61  Vt.  298  (17  Atl.  Rep.  717).  In  California  it  is  held 
that  <  *a  conveyance  of  a  definite  number  of  acres,  or  of  any  other 
definite  quantity  of  land  within  and  as  parcel  of  a  larger  tract  of 
land  well  described,  but  without  locating  the  land  thus  conveyed, 
is  to  be  construed  as  conveying  an  undivided  interest  in  the  larger 
tract,  provided  the  deed  does  not  purport  specifically  to  describe 
the  smaller  tract  so  conveyed,  and  fail  to  do  so  with  reasonable 
certainty.  Schenk  v.  Envoy,  24  Cal.  110;  Groyan  v,  Vache,  46 
Cal.  610;  Lawrence  v,  Ballou^  37  Cal.  518;  Lickv,  O^DonneU,  3 
Cal.  60  (58  Am.  Dec.  383);  Wallace  v.  Miller,  52  Cal.  655."  Cullen 
V,  Sprigg,  83  Cal.  56  (23  Pac.  Rep.  222).  **Where  a  deed  of 
conveyance  contains  a  general  description,  which  is  definite  and 
certain  in  itself,  and  is  followed  by  a  particular  description  also, 
such  particular  description  will  not  limit  or  restrict  the  grant 
which  is  clear  and  unambiguous  by  the  general  description.  Bott 
V.  Bumell,  11  Mass.  163;  Johnson  v,  Simpson,  36  N.  H.  91; 
Barney  v.  Miller,  18  Iowa,  460."  Middleton  v,  Wharton,  41  Minn. 
266  (43  N.  W.  Rep.  4).  A  description  which  reads  ««thence  up 
the  creek  at  high- water  line  in  a  northeasterly  direction ;  the  bear- 
ing is  about  north  eighty-six  (86)  degrees  east,  to  a  point  about 
one  (1)  chain  above  the  dam,"  carries  the  line  along  the  creek. 
Shepherd  v.  Vave  et  ah,  125  Ind.  226  (25  N.  E.  Rep.  220). 


EASEMENTS. 


LOGAN  V.   ST008DALS. 
(123  Ind.  872.) 

Wi^^  of  neoeasity—Oonstltutionality  of  Btatate.  The  aot  of 
March  9th,  1889  which  proTidcB  that  a  free-holder,  who  is  shut  off  from  a 
highway,  may  secnre  a  way  across  the  lands  of  another  upon  the  payment 
of  damages,  is  held  to  be  mioonstitntional  and  Told,  on  the  grouid  that  it 
is  a  taking  of  priyate  property  for  other  than  a  pnbUo  use. 

Public  use  is  a  Judicial  question.  As  to  whether  the  use  to 
which  the  property  taken  is  to  be  pat  is  public  or  prirate  is  a  question 
of  law  for  the  courts  and  cannot  be  declared  by  the  Ligislatnre. 

Implied  Grrant  of  way  of  necessity.  A  way  of  necessity  is 
implied  by  the  grant  of  land  snrronnded  by  other  lands  of  the  grantor,  and 
all  who  claim  under  svch  grantor  are  entitled  to,  and  are  bound  by,  this 
implication. 

Elliott.,  J. 

Sec.    119.     Way    of  necessity.    The    question 

stated.  The  appellant  in  her  complaint  describeB  a  tract  of 
land  of  which  she  is  the  owner,  and  alleges  that  the  appellee  is 
also  the  owner  of  a  parcel  of  land  which  she  particularily 
describes.  In  addition  to  the  allegations  referred  to  the  complaint 
contains  the  following:  That  in  the  year  1878  Enos  Key  was  the 
owner  of  both  parcels  of  land;  that  in  January  of  that  year  he 
sold  to  the  plaintiff  the  land  she  owns;  that  he  subsequently  sold 
and  conveyed  to  the  appellee's  grantor  the  land  now  owned  by  the 
appellee;  that  both  parties  to  this  action  hold  under  Enos  Key; 
that  the  land  of  the  plaintiff  is  surrounded  on  all  sides  by  the 
land  of  divers  persons,  including  the  land  of  the  appellee;  that  the 
plaintiff's  land  is  completely  shut  of  from  any  highway;  that  it 
is  impossible  to  go  to  the  plaintiff's  land  or  to  go  from  it  without 
passing  over  adjoining  lands;  that  the  appellee  refuses  to  permit 
the  plaintiff  to  pass  over  his  land  to  a  highway,  and  for  the  pur- 
pose of  preventing  her  from  passing  over  his  land  has  erected 
high  and  strong  fences ;  that  he  threatens  to  sue  her  if  she  enters 
upon  his  land;  that  there  are  improvements  upon  her  land,  and 
her  own  home  is  there ;  that  the  best  and  shortest  way  to  a  highway 
is  over  the  appellee's  land,  and  that  the  distance  is  sixty  rods. 
The  prayer  is  that  the  court  shall  establish  for  the  plaintiff  as  a 
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way  of  necessity,  a  way  to  the  highway  across  the  land  of  the 
appellee.      To  this  complaint  a  demurrer  was  sustained. 

All  that  is  presented  in  argument  in  defense  of  the  ruling  of 
the  trial  court  by  the  appellee's  counsel  is,  that,  under  the  act  of 
March  9th,  1889,  the  action  ought  to  have  been  brought  in  the 
court  of  the  county  commissioners,  and  that  the  circuit  court  has 
no  jurisdiction  of  the  subject.  The  appellant's  counsel  con- ' 
tended  that  the  act  of  March  9th,  1889,  is  in  violation  of  the 
constitution,  and  is  therefore  void. 

Sec.  120.  The  statute.  The  act  in  question  assumes 
to  pro\ide  for  the  establishment  of  branch  highways,  and  to  give 
any  freeholder  who  has  no  outlet  to  a  highway  the  right  to  peti- 
tion the  board  of  county  commissioners  to  establish  a  way.  The 
act  provides  that  the  owner  of  the  land  upon  which  it  is  proposed 
to  establish  a  way  may  remonstrate  on  two  grounds,  and  no  other: 
^^ First.  That  another  convenient  and  less  injurious  route  can  be 
established  over  his  said  lands,  or  the  lands  of  another.  Second: 
That  the  proceeding  is  wrongful,  oppressive  or  malicious. "  Elliott's 
Supp.,  sections  1539-1542.  It  is  evident  from  the  provisions  to 
which  we  have  just  referred,  and  from  other  provisions  of  the  act, 
that  the  Legislature  intended  to  grant  a  freeholder  who  is  shut  off 
from  a  highway  a  right  to  secure  a  way  across  the  land  of  another 
upon  the  payment  of  damages.  It  is  not  made  essential  that  the 
way  shall  be  one  required  by  the  public,  for  the  whole  scope  and 
tenor  of  the  act  indicates  that  it  was  intended  to  secure  a  right  of 
wa}'^  to  private  property  owners.  That  this  was  the  intention  is 
evident  from  the  introductory  part  of  the  first  section,  wherein  it 
is  provided;  *<That  whenever  any  freeholder  of  this  state  owning 
lands  surrounded  by  the  lands  of  others,  and  over  which  he  must 
necessarily  travel  in  order  to  reach  his  own  lands,  and  there  is  no 
other  outlet  to  the  public  road,  shall  petition  the  board  of  com- 
missioners of  the  county  in  which  the  lands  necessary  to  be 
traveled  over  are  situate,  for  the  location  of  a  branch  highway 
thereon,  setting  forth  facts  in  his  petition,  which  must  be  verified; 
such  board,  if  it  be  satisfied  th^^t  notice  of  the  filing  of  said  petition 
has  been  served  upon  the  owner  of  such  other  lands,  at  least  ten 
days  before  the  meeting  of  the  board  at  which  such  petition  is  to 
be  presented,  shall  appoint  three  disinterested  freeholders  to  view 
such  highway."  The  provision  is  an  influential  one,  for  it  declares 
what  the  petition  shall  contain,  and  it  is  in  harmony  with  other 
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provisions  of  the  act,  for  all  the  influential  provisions  indicate  and 
express  an  intention  to  authorize  the  seizure  of  property  for  a 
private  way.  The  provision  as  to  what  the  petition  shall  show, 
the  rigid  and  emphatic  restriction  of  the  questions  that  may  be 
presented  by  the  property  owner  whose  land  it  is  proposed  to 
seize,  and  the  provisions  declaring  what  questions  shall  be  tried, 
all  combine  to  prove  that  the  act  was  intended  to  authorize  the 
seizure  of  property  for  a  private  way,  and  to  compel  an  unwilling 
property  owner  to  yield  his  land  for  that  purpose.  It  is  impos- 
sible to  construe  the  act  as  one  authorizing  only  the  establishment 
of  public  roads,  for  it  will  bear  no  such  construction.  Nor  is  it 
possible  to  effect  a  separation  of  its  provisions,  for  they  are  so 
blended  that  severance  is  impossible,  and  as  the  provisions  are 
inseparable  the  act  must  be  taken  in  its  entirety.  Griffin  v.  State,  ex 
Tch,  119,  Ind.  520  (22  N.  E.  Rep.  7);  State,  ex  rel.  v.  Indiana,  etc. 
Mining  Co.,  120  Ind.  575  (22  N.  E.  Rep.  llS);  Baldwin  v.  Franks, 
120  U.  S..678  (7  S.  Ct.  Rep.  656,  763;  30  L.  Ed.  766);  Virginia 
Coupon  Cases,  114  U.  S.  269  (5  S.  Ct.  Rep.  903,  962;  29  L.  Ed. 
185);  Trade-Mark  Cases,  100  U.  S.  82  (25  L.  Ed.  550);  United 
States  V.  Reese,  92  U.  S.  214  (23  L.  Ed.  563). 

Sec.  12L    As  to  what  is  a  public  use  is  a  judicial 

question.  It  is  true  that  in  the  preamble,  and  in  some  of  the 
provisions  in  the  body  of  the  act,  there  is  an  indirect  assertion 
that  the  use  for  which  authority  is  conferred  to  seize  private  prop- 
erty is  a  public  one,  but  such  an  assertion,  even  if  made  in  the 
clearest  terms,  cannot  rescue  the  act  from  condemnation,  for  it  is 
not  within  the  power  of  the  Legislature  to  determine  what  is  a 
public  use  within  the  meaning  of  the  Constitution.  Whether  the 
use  is  a  public  one  is  a  judicial  question,  and  not  a  legislati ye  one. 
Sadler  V.  Langham,  34  Ala.  311;/7i  re  Deansville  Cemetry  Ass^n. 
%^  N.  T.  569  (23  Am.  Rep.  86);  Bankhead  v.  Brown,  25  Iowa, 
540;  Tyler  v.  Beacher,  44  Vt.  648  (8  Am.  Rep.  398);  In  re  St. 
Paul,  etc.,  R.  W.  Co.,  34  Minn.  227  (25  N.  W.  Rep.  345);  City  of 
Savannah  V.  Hancock,  91  Mo.  54  (3  S.  W.  Rep.  215);  Concord 
Railroad  v.  Greety,  17  N.  H.  47;  Town  of  Renesslaer  v.  Leopold, 
106  Ind.  29(5  N.  E.  Rep.  761).  A  private  use  cannot  be  trans- 
formed into  a  public  one  by  a  mere  legislative  declaration. 

Sec.   122.    The  statute  unconstitutiooal.    As  the 

act  assumes  to  authorize  the  seizure  of  the  property  of  one  citizen 
lor  the  benefit  of  another,  it  cannot  be  upheld.     Our  own  decis- 
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ions  declare  that  land  cannot  be  seized  for  a  private  road,  and 
they  are  well  sustained  by  the  decisions  of  other  courts.  Wild  v, 
Deigy  43  Ind.  455  (13  Am.  Rep.  399);  Stewart  v.  Hartman^  46 
Ind.  331;  Sanxay  v.  Hungevy  42  Ind.  44;  Blackman  v,  ffalvesy 
72  Ind.  515.  The  doctrine  of  our  cases  is  sanctioned  by  Judge 
Cooley,  and  many  decisions  asserting  the  same  rule  are  cited  by 
him.  Cooley's  Const  Lim.  (5th  ed. )  657.  We  are  compelled  to 
sustain  the  contention  of  the  appellant,  and  adjudge  the  act  of  March 
9th,  1889,  to  be  void,  because  it  violates  the  provisions  of  the 
Constitution.  As  that  act  is  without  force,  the  circuit  court  had 
jurisdiction  of  the  subject,  and  the  only  question  is,  whether  the 
complaint  states  facts  sufficient  to  constitute  a  cause  of  action. 

Sec.  123.    Way  of  necessity — As  to  when  it  may 

be  Clcumed.  In  the  case  of  Anderson  v,  Btichanan,  8  Ind.  132, 
the  court  quoted  with  approval  from  Chancellor  Kent  thel  follow- 
ing statement:  <<Thus,  if  a  man  sells  land  to  another  which  is 
wholly  surrounded  by  his  own  land,  in  this  case  the  purchaser  is 
entitled  to  a  right  of  way  over  the  other's  ground  to  arrive  at  his 
own  land."  3  Kent  Com.  420.  This  is  an  apt  illustration  of  the 
old  and  familiar  doctrine  of  ways  by  necessity,  and  the  doctrine 
has  often  been  given  effect  by  our  decisions.  Steel  v.  Grigshy^ 
79  Ind.  184;  Sanxay  v.  Hunger ^  supra;  Stewart  v.  Hartman^ 
supra.  If  the  appellant's  grantor  had  remained  the  owner  of  the 
land  now  owned  by  the  appellee,  it  is  clear  that  she  would  be 
entitled  to  a  way,  as  of  necessity,  to  the  public  road.  Kimball  v. 
CochecKo  Railroad,  27  N.  H.  448  (59  Am.  Dec.  387). 

A  way  by  necessity  exists  by  grant,  and  the  grant  is  an 
implied  one.  Nichols  v.  Luce,  24  Pick.  102  (35  Am.  Dec.  302). 
The  theory  is  that  where  land  is  sold  that  has  no  outlet  the  ven- 
dor grants  one  over  the  parcel  of  which  he  retains  ownership. 
It  results  from  this  that  a  way  by  necessity  cannot  be  success- 
fully  claimed  over  the  land  of  a  stranger,  and  if  the  appellant 
were  asserting  a  right  of  way  over  a  stranger's  land  she  could  not 
succeed.  If  the  appellee  occupies  the  position  of  stranger,  then 
the  appellant  must  fail;  but  if  he  occupies  the  position  as  to  her 
that  the  common  grantor  did  before  he  parted  with  title,  then  she 
is  entitled  to  the  relief  she  prays.  In  our  judgment  the  appellee 
is  in  the  position  of  his  grantor  in  so  far  as  the  question  before  us 
is  concerned,  and  must  yield  the  appellant  a  right  of  way.  As 
the  law  implied  a  grant  at  the  time  the  common  grantor  conveyed 
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to  the  appellant,  and  as  that  grant  was  prior  to  the  conveyance 
to  the  appellee,  the  latter  must  carry  into  effect  his  predecessor's 
implied  grant.  In  Taylor  v.  Wamahyy  55  Cal.  350,  both  parties 
claimed,  as  do  the  parties  before  us,  through  a  common  grantor 
and  it  was  held  that  the  party  whose  land  was  surrounded  was 
entitled  to  a  way  as  of  necessity  across  the  land  of  the  other.  The 
decision  in  the  case  referred  to  is  sustained  by  the  doctrine, 
maintained  by  the  ancient  and  modem  authorities,  that  the  origi- 
nal grantor  grants,  as  appurtenant  to  the  parcel  expressly  con- 
veyed, a  way  which  will  enable  his  grantee  to  obtain  access  to 
the  corporeal  property  expressly  conveyed  to  him.  Both  the  cor- 
poreal and  the  incorporeal  right  pass  from  the  grantor  at  the 
same  time — one  as  the  inseparable  incident  of  the  other — and  a 
subsequent  grantee  must  necessarily  take  the  land  conveyed  to 
him  subject  to  the  burden  created  by  the  implied  grant. 

Our  ultimate  conclusion  is  that  the  action  was  properly 
brought  in  the  circuit  court,  and  that  such  facts  are  stated  in  the 
complaint  as  require  an  answer. 

Judgment  reversed. 

l^OTB.    Where  one  sells  another  land  so  snrroanded  by  other  lands  as 
to  be  inaooeesible  except  by  passing  oTer  saoh  grantor^s  land,  the  law  im- 
plies the  grant  of  way  oTer  snoh  land,5tot0are  d.  Hartman  et  al.,  46  Ind.  343; 
3  Kent  Oom.  420;  2  BL  Com.  36;  Kripp  v.  Curtis,  71  Oal.  62   (11  Pao.  Rep. 
379);  Brown  v.  Burkenmeyer^  9  Dana,  159  (33  Am.  Deo.  541);  Steel  v.  Origsby 
etaLj79  Ind.  187;    Tiedeman  on  Real  Prop.,  sec.  609.    There  mast  be  a 
strict  neoeesity  for  snoh  implied  way,  and  a  mere  inoonTcnienoe  will  not 
oonstitnte  snch  a  necessity,  Tiedeman  on  Real  Prop.,  sec.  609;  Hallv,  Mc 
Leod,  2  Met.  (Ey .)  98  (74  Am.  Dec  400) ;  Nichols  v.  Luce  et  aL  24:  Pick.  102 
(36  Am.  Deo.  302) ;  Cooper  v.  Mdupifij  6  Mo.  624  (35  Am.  Dec.  456),  and  note; 
Screoenv,  Oregorie,  8  Rich.  158  (64  Am*  Dec.  747);  Lawton  v.  Riyers,  2  Mo- 
Cord  445  (13  Am.  Dec.  741  and  note).    This  rale  is  the  safer  one,  althongh 
in  Massachnsetts  a  reasonable  necessity  has  been  held  sufficient,  Oliver  v. 
Pitman,  98  Mass.  46;  Olwer  v.  Diekinsonj  100  Mass.  114;  Hollenbeok  v.  Ifo- 
Donald,  112  Mass.  247. 


EJECTMENT. 

BAGLET  V.  KENNEDY. 
(85  Ga.  708.) 

Title  neoessary  to  maintain  ejectment.  Ab  against  a  party 
without  title,  one  who  olaims  under  a  title  evidenced  by  possession  only 
oan  maintain  ejectment. 

Bleckley,  Ch.  J. 

Sec.  124.  Facts  stated.  Bobert  Harkness  took  posses- 
sion of  the  premises  in  dispute  in  1826  or  1827,  and  died  so 
possessed  in  May,  1829,  leaving  a  widow  and  several  children  his 
heirs  at  law.  His  widow  afterwards  intermarried  with  James 
Hardin.  There  is  some  evidence  in  the  record  that  Harkness  died 
testate,  and  that  his  will  was  admitted  to  probate.  According  to 
this  evidence,  he  devised  the  premises  to  his  widow  for  life,  with 
remainder  to  his  <<bodiIy  heirs."  In  April,  1849,  all  the  heirs  of 
Harkness,  including  his  widow  who  was  then  Mrs.  Hardin,  in 
adjusting  some  litigation  which  appears  to  have  arisen  amongst 
them,  entered  into  a  written  agreement  signed  and  sealed,  by 
which  the  premises  were  settled  upon  Mrs.  Hardin  for  and 
during  her  life,  with  remainder  equally  to  her  children  by  James 
Hardin.  At  that  time,  so  far  as  appears,  there  was  not,  and  had 
not  been,  any  holding  or  possession  of  the  premises  adversely 
to  the  title  of  Harkness,  his  heirs  or  devisees.  It  would  seem 
that  his  widow  remained  in  possession  after  the  death  of  her  hus- 
band  until  her  second  marriage,  and  it  is  inferable  that  she  or  her 
second  husband  had  possession  at  the  date  of  the  above-mentioned 
agreement  or  settlement.  She  afterwards  sold  the  property  to  one 
McDill,  and  he  took  possession  in  1851.  No  conveyance  to  or 
from  McDill,  however,  is  in  the  record.  Mrs.  Hardin  died  in 
1884,  and  this  action  of  ejectment  was  brought  in  1887  by  her 
children,  the  offspring  of  her  marriage  with  Hardin,  against 
Kennedy,  the  defendant.  The  declaration  lays  three  demises,  but 
the  one  from  the  real  plaintiffs,  the  Hardin  children,  is  alone 
material.  They  relied  for  recovery  upon  the  title  of  Bobert  Hark- 
ness, and  its  transmission  to  them  from  his  devisees  and  heirs  at 
law,  by  means  of  the  settlement  of  1849  which  created  their  estate 
in  remainder.    To  show  title  in  Bobert  Harkness,  they  depend 
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upon  his  possession  prior  to  and  at  the  time  of  his  death,  and  the 
light  thrown  on  its  nature  and  character  by  his  devise  of  the 
property,  the  transmission  of  his  possession  to  the  widow,  and 
the  long  period  after  his  death,  daring  which  there  was  no  adverse 
possession.  The  action  is  defended  upon  the  general  issue,  a 
special  plea  of  prescription  and  another  special  plea  setting  up 
equities  in  favor  of  the  defendant  as  a  purchaser  for  value,  in 
good  faith,  for  improvements  made  without  notice  of  the  plaintiff's 
title  and  under  circumstances  alleged  to  have  cast  upon  them  the 
duty  of  giving  such  notice.  The  jury  found  for  the  defendant 
upon  the  general  issue  alone,  and  this  renders  it  unnecessary  to 
deal  with  the  other  pleas.  The  motion  for  a  new  trial  complains 
that  the  verdict  was  contrary  to  law,  contrary  to  the  evidence,  etc. 

The  defendant's  claim  of  title  was  derived  by  purchase,  a 
part  of  the  premises  from  one  Moore,  and  a  part  from  one  Baker, 
both  of  whom  derived  title,  by  several  intermediate  conveyances, 
from  one  Brooks,  whose  deed  was  executed  in  September,  1851. 
From  Brooks  down  ip  the  defendant,  the  chain  is  complete ;  but 
there  is  no  evidence  showing  any  title  whatever  in  Brooks,  save, 
he  had  possession,  and  cultivated  the  land.  The  defendant's 
possession  commenced  in  1871,  and  continued  unbroken  up  to  the 
commencement  of  this  suit.  Some  of  his  predecessors  in  the  title 
after  Brooks  conveyed,  also  had  possesion,  the  earliest  date  men- 
tioned being  1861.  The  possession  proved  at  the  trial  was  much 
more  than  sufficient  to  establish  a  prescriptive  title  against  Mrs. 
Hardin,  or  any  one  else  who  had  a  right  of  action  whilst  she  was 
in  life.  But  the  plaintiffs  in  this  case  could  not  sue  until  after 
her  death,  and  consequently  the  prescriptive  term  did  not  com- 
mence to  run,  as  against  them,  until  that  event  happened.  So  it 
was  ruled  in  this  same  case  upon  a  former  writ  of  error.  BagJey 
V,  Kennedy,  81  Ga.  721  (8  S.  E.  Rep.  742).  At  the  trial  out  of 
which  that  writ  of  error  arose,  other  conveyances  were  introduced 
by  the  defendant,  tracing  title  back  from  himself  through  Brooks 
to  Mrs.  Hardin,  the  tenant  for  life,  who,  after  the  settlement  of 
1849,  conveyed  not  for  life  only,  but  in  fee.  That  these  convey- 
ances were  not  introduced  at  the  subsequent  trial,  however,  makes 
no  difference  in  the  result  of  the  litigation  so  far  as  prescription 
is  concerned;  for,  no  matter  from  whom  the  defendant's  claim  of 
title  was  derived,  whether  from  Brooks  only  or  the  predecessors 
of  Brooks,  the  plaintiffs  would  have  no  right  of  action  so  long  as 
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their  mother,  the  tenant  for  life,   was  living.     They  could  be  in 
no  laches  in  not  bringing  suit,  until  they  had  some  right  to  sue. 

Sec.  125,  Title  necessary  to  maintain  eject- 
ment. The  sole  question  now  for  our  determination  is  whether, 
treating  the  defendant  as  a  stranger  to  the  Harkness  title,  the 
plaintiffs  could  recover  against  him  on  that  title  as  transmitted  to 
them  by  the  settlement  of  1849,  the  title  of  Harkness  being  evi- 
denced by  possession  alone.  **A  plaintiff  in  ejectment  may 
recover  the  premises  in  dispute  upon  his  prior  possession  alone, 
against  one  who  subsequently  acquires  possession  of  the  land  by 
mere  entry,  and  without  any  lawful  right  whatever."  This 
expression  of  the  law  is  in  accordance  with  the  general  authorities 
on  the  question.  Possession  affords  a  presumption  of  title. 
Wood's  Pr.  Ev.  666 ;  Best  on  Presumptions,  87 ;  Tyler  on  Ejectm. 
71,  72.  Adams  or  Ejectm.  77,  and  notes;  1  Saund.  PI.  &  Ev. 
1004;  1  Chitt/s  Gen.  Pr.  274,  275;  Bargerv.  Hohhs,  67  111.  592, 
Wilson  V,  Palmer^  18  Tex.  592;  Tapscott  v,  Cohhs,  11  Gratt.  172; 
Hutchinson  v,  Perley^  4  Cal.  33  (60  Am.  Dec.  578) ;  Bequette  v. 
Cauljieldy  4  Cal.  278  (60  Am,  Dec.  eib)]Flumev.  Seward,  4 
Cal.  94  (60  Am.  Dec.  599) ;  McMinn  v.  Mayes,  4  Cal.  209 ;  Hicks 
V.  Davis,  4  Cal.  67;  Bird  v.  Lishros,  9  Cal.  1  (70  Am.  Dec.  617); 
Nagle  v.  Macy,  9  Cal.  426;  Jackson  v,  Hazen,  2f  Johns.  22;  Jack' 
son  v.  Denn,  2  Cow,  200 ;  Johnson  v.  Morris,  7  N.  J.  Law  7,  29 
(11  Am.  Dec.  508);  Smith  v,  Lorillard,  10  Johns.  346;  Allen  v. 
Riving  ton,  2  Saund.  Ill,  and  note  (a);i>oe  v.  Cook,  7  Bingh. 
346.  In  Brown  v,  Colson,  41  Ga.  42,  plaintiff's  ancestor  died  in 
possession,  and  the  premises  were  assigned  to  the  widow  as 
dower;  she  went  into  possession  and  died.  These  facts  were  held 
sufficient,  prima  fa^e,  to  put  the  defendant  upon  proof  of  title. 
So  an  administrator  may  recover  upon  the  possession  alone  of  his 
intestate.  Buckner  v.  Chamlliss,  30  Ga.  652.  Heirs  may  recover 
upon  the  possession  of  their  ancestor.  Boynton  v.  Brown,  67  Ga. 
396.  Title  derived  through  an  executor  may  be  rooted  in  the  tes- 
tator's mere  possession.  Hadley  v.  Bean,  53  Ga.  685.  And  see, 
on  the  general  question,  Wood  v,  Haines,  72  Ga.  189;  Jones  v. 
Nunn,  12  Qsl,  469 ;  Eaton  v.  Freeman,  63  Ga.  535;  Clark  v,  HuU 
sey,  54  Ga.  610;  Johnson  v,  Jones,  68  Ga.  825;  McKay  v.  Keji- 
drick,  4A  Ga.  607;  Nolan  v,  Pelham,  77  Ga.  262\  Jones  v,  Eorsley, 
53  Ga.  454;  Jones  v,  Scoggins,  11  Ga.  119.  ^ 

Inasmuch  as  the  possession  of  Harkness  continued  until  his 
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death,  no  intention  can  be  imputed  to  him  to  renounce  or  abandon 
it.  If  the  evidence  be  treated  as  sufficient  to  establish  his  tes- 
tacy, it  shows  that  he  devised  the  land,  and  thus  the  title  would 
pass  to  th^  plaintiffs  through  his  will,  and  the  settlement  made 
in  1849  by  the  devisees.  If  he  died  intestate,  that  the  title  de- 
scended to  these  same  persons  as  heirs  at  law,  and  they  were 
equally  competent  to  pass  it  by  the  settlement  into  the  plaintiffs. 
So  in  either  event,  the  plaintiffs  acquired  such  title  as  was  in 
Robert  Harkness,  save  that  a  life  estate  was  carved  out  of  the 
same  for  their  mother.  It  is  manifest,  therefore,  then  their  title 
in  remainder  is  one  upon  which  they  can  recover,  as  against 
a  subsequent  possession  to  that  of  Harkness,  originating  by  mere 
entry  and  without  legal  right.  Under  the  evidence  in  the  record  it 
does  not  appear  that  Brooks  could  not  have  entered  rightfully  as 
against  the  Harkness  title.  And  if  he  could  not  do  so,  he  could 
confer  no  right  so  to  do  upon  others.  A  title  derived  from  him,  ex- 
cept aided  by  prescription,  would  be  no  better  at  the  end  of  the 
chain  than  at  the  beginning ;  and  Kennedy,  not  being  in  a  position  to 
avail  himself  of  prescription  as  against  the  plaintiffs,  is  relatively 
to  them  a  wrong-doer.  Having  no  title  which  affects  theirs,  he 
has  usurped  their  estate  and  right  of  possession,  and  is  no  better 
off  than  if  his  entry  had  not  taken  place  until  after  the  death  of 
their  mother,  and  had  then  been  accomplished  by  an  open  tres- 
pass. 

It  results  from  the  foregoing  exposition  of  the  law  applicable 
to  the  case  that  the  verdict  was  wrong,  and  that  the  court  erred 
in  not  granting  a  new  trial. 

Judgment  reversed. 

ANNOTATIONS. 

Sec.  126.    Title   necessary   to   maintain   eject' 

xnent.  Ejectment  may  be  maintained  on  an  equitable  title. 
Dodge  V,  Spiers,  85  Ga,  585.  The  plaintiff  in  ejectment  must  re- 
cover on  the  strength  of  his  own  title  and  not  on  the  weakness  of 
the  defendant's  title.  Buck  v.  Gage,  27  Neb.  306  (43  N.  W. 
Rep.  110).  Plaintiff  must  have  both  title  and  right  to  posses- 
sion, and  the  defendant  must  hold  adversely.  Brown  v.  King, 
107  N.  C.  313;  Bonaffon  v.  Peters,  134  Pa,  St.  180  (19  Atl.  Rep. 
499)',Romerv.  Marietta,  135  Pa.  St.  418  (19  Atl.  Rep.  1029). 
A  mortgagor  who  has'the  legal  title  may  maintain  ejectment, 
Bailey  v.  Winn,  101  Mo.  649  (12  S.  W.  Rep.  1045);  but  it  can 
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not  be  maintained  to  recover  a  mere  easement.  FriUche  v.  Fritsche^ 
77  Wis.  270  (45  N.  W.  Rep.  1089). 

Sec.  127.  Possessory  title.  In  Michigan  the  statute, 
sec.  7790  How.  Stat.,  provides  that  **No  person  can  recover  in 
ejectment  unless  he  has,  at  the  time  of  commencing  the  action,  a 
valid,  subsisting  interest  in  the  premises  claimed,  and  a  right  to 
recover  the  possession  thereof,  or  of  some  share,  interest,  or  por- 
tion thereof,  to  be  proved  and  established  at  the  trial."  Con- 
struing this  statute  the  court  say:  Vlt  is  evident  that  the  'valid, 
subsisting  interest  in  the  premises  claimed'  is  something  different 
from  a  right  to  recover  possession  of  the  premises,  for  the  statute 
requires  that  each  shall  co-exist.  The  right  of  possession  alone 
will  not  sustain  the  action.  It  was  urged  upon  the  argument  that, 
the  plaintiff's  deed  having  been  held  to  be  void  by  the  circuit 
judge,  he  could  not  maintain  this  action,  based  upon  his  naked 
possession,  because  he  had  no  valid,  subsisting  interest  in  the 
premises.  The  law  is  well  settled  that  the  possession  of  land  is 
sufficient  to  authorize  a  recovery  in  an  action  of  ejectment  against 
a  mere  intruder;  and,  in  the  absence  of  proof  of  a  paper  title  on 
either  side,  the  presumption  of  titles  in  favor  of  the  first  possessor. 
Davis  V,  Easley,  13  HI.  192;  Brooks  v.  Bruyn,  18  111.  541;  Hub- 
hard  V.  Little,  9  Cush.  475;  Jones  v.  Basely,  53  Ga.  454;  Christy 
V,  Scott,  14  How.  282;  Burt  v,  Panjaud,  99  U.  S.  180  (25  L.  Ed. 
451);  Whitney  V.  Wright,  15  Wend.  171;  Thompson  v,  Burhans, 
79  N.  Y.  93;  Kinney  v.  Harrett,  46  Mich.  87  (8  N.  W.  Rep.  708). 
The  authorities  might  be  greatly  extended,  but  it  is  unnecessary. 

The  presumption  arising  from  proof  of  prior  possession  of 
a  party,  in  an  actioii  of  ejectment  against  a  mere  intruder,  is  that 
the  party  having  such  prior  possession  was  seized  in  fee,  and  is 
jprtma/aciV  evidence  of  such  fact.  Cole,  Ej.  212,  213;  Malone, 
Real  Prop.  Tr.  98;  2  Greenl.  Ev.  sec.  311.  Actual  possession  of 
real  estate,  under  a  claim  of  ownership,  is  an  element  of  title;  and, 
if  continued  a  sufficient  lefngth  of  time,  openly,  adversely,  and 
continuously,  will  ripen  into  a  complete  legal  title. 

In  view  of  the  above  well-recognized  principles,  I  do  not 
think  it  was  the  intention  of  the  Legislature  to  deprive  a  party 
who  has  been  ousted  from  possession  by  a  mere  intruder  from 
maintaining  his  action  of  ejectment.  As  against  such  a  person 
the  party  first  in  possession,  claiming  title,  had  a  valid,  subsisting 
interest,  amounting  to  a  prima  facie  title  in  fee.    Bates  v.  Camp- 
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helly  26  Wis.  613.  The  presumption  may  be  rebutted,  but  the 
burthen  of  proof  is  upon  the  defendant.  Davis  v.  Eastley^  13  111. 
192;  Yates  v,  Yates,  76  N.  C.  142."  Shaw  v.  Hid,  79  Mich.  86 
(44  N.  W.  Rep.  422).  This  doctrine  is  supported  by  the  follow- 
ing cases:  Findley  v,  Johnson,  SA  Ga.  69  j  McWhorter  et  aL  v, 
mitzell,  124  Ind.  129  (24  N.  E.  Rep.  743). 


DUNDAS  Y.  OAJtSON. 
(27  Neb.  684.) 

Statute  construed— Sljeotment  by  an  administrator.  Sees. 
201  and  202,  of  chapter  23  of  the  Compiled  Btatntes  of  Nebraska,  are  eon- 
stnied  to  anthorize  an  administrator  or  exeontor  to  maintain  ejectment 
for  the  recovery  of  real  eatate  of  his  decedent  needed  for  the  purposes  of 
administration. 

Cobb,  J. 

Sec.  128.  Facts  Stated.  This  cause  is  brought  to  this 
court  on  error  to  review  the  judgment  of  the  district  court  of 
Nemaha  county. 

The  plaintiff  in  error,  John  H.  Dundas,  administrator  of  the 
estate  of  Peter  B.  Borst,  on  November  4,  1885,  commenced  an 
action  in  the  court  below,  alleging  that  his  decedent  died  intes- 
tate in  Page  county,  in  the  state  of  Virginia,  April  24,  1882; 
that  his  estate  was  insolvent,  and  was  duly  administered  in 
accordance  with  the  lex  loci,  and  that  plaintiff  was  on  September 
5,  1884,  duly  appointed  and  qualified  as  administrator  of  said 
estate  in  the  county  court  of  Nemaha  county;  that  as  such  admin- 
istrator he  has  a  l^gal  estate  in  and  is  entitled  to  the  posses- 
sion of  the  N.  W.  fractional  ^  of  section  4,  township  4  north, 
range  14  east,  in  Nemaha  county ;  that  John  L.  Carson,  as  admin- 
istrator, of  the  estate  of  Mathew  A.  Handley,  deceased,  McFarland 
Campbell,  and  Albert  Gillen,  who  weremade  defendants,  since  the 
first  day  of  March,  1879,  have  unlawfully  and  wrongfully  kept 
tbp  plaintiff  out  of  possession;  that  while  unlawfully  in  possession 
of  the  premises  the  defendants  have  received  the  rents  and  profits 
thereof  from  March  1,  1879,  to  the  commencement  of  this  suit, 
amounting  to  $1,000,  applying  the  same  to  their  own  use,  to  the 
damage  of  the  plaintiff  of  $1,000,  for  which  the  plaintiff  prays 
judgment  of  possession  and  damages ;  that  the  plaintiff  has  a  legal 
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estate  in  and  is  entitled  to  the  possession  of  the  N.  E.  fractional 
^  of  section  4,  township  4  north,  range  14  east,  in  Nemaha 
county,  and  that  the  defendants,  since  the  first  day  of  March, 
1876,  have  unlawfully  and  wrongfully  kept  the  plaintiff  out  of 
possession;  that  while  unlawfully  in  possession  of  the  last 
described  premises  the  defendants  have  received  the  rents  and 
profits  thereof  from  March  1,  187G,  to  the  commencement  of  this 
suit,  amounting  to  $1,500,  applying  the  same  to  their  own  use, 
to  the  damage  of  the  plaintiflT  $1,500,  for  which  thp  plaintiff 
prays  judgment  of  possession  and  damages.  Mesne  process  was 
issued  against  the  defendants  November  4,  1887,  and  was  served 
on  John  L.  Carson,  administrator,  and  on  Albert  Gillen,  and 
returned  according  to  law. 

On  December  7,  1885,  the  defendants,  Carson  and  Gillen, 
filed  demurrers  to  the  petition,  because  the  court  had  no  juris- 
diction of  the  subject  of  the  action,  and  the  plaintiff  no 
legal  capacity  to  sue  the  defendants,  as  administrator,  or  other- 
wise; because  there  is  a  defect  of  parties  plaintiff  and  a 
defect  of  parties  defendant;  because  different  causes  of  action  are 
improperly  joined,  and  because  sufiScient  facts  are  not  stated  to 
constitute  a  cause  of  action  against  either  defendant.  Subse- 
quently, on  March  29, 1886,  on  motion  and  application  of  the 
heirs  at  law  of  Matthew  Handley,  deceased,  to  be  admitted  and 
made  parties  defendant,  to- wit:  John  M.  Handley,  Margaret 
Harmon,  Joseph  Handley,  Cassander  Bennett,  William  Millsops, 
Mary  M.  Millsops,  Bussell  Millsops,  Robert  Millsops,  Joseph 
Millsops,  John  Millsops,  Samuel  Millsops,  Emily  Millsops,  Sarah 
A.  Millsops,  Julia  Hays,  Franklin  L.  Handley,  George  W.  Hand- 
ley,  John  Handley,  Archibald  Handley,  Strandef  Handley,  Mary 
Handley,  Mrs.  Joseph  Stiles,  William  Handley,  Joseph  Carpen- 
ter, Harvey  Handley,  Mary  Jackson,  and  Eliza  Young,  were 
each  and  all  made  parties  defendant  with  leave  to  answer. 

On  March  31,  following,  they  demurred  to  the  petition  as 
follows : 

1.  That  it  does  not  state  facts  sufiQcient  to  constitute  a 
cause  of  action  against  defendants. 

2.  That  the  plaintiff  has  no  legal  capacity  to  sue  herein. 

3.  That  this  court  has  no  jurisdiction  of  the  action. 

Upon  the  argument  of  the  demurrers  to  the  petition  they 
were  sustained  by  the  court  and  judgment  against  the  plaintiff 
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for  costs,  to  which  exceptions  were  duly  taken,  and  errors  were 
assigned. 

First — ^That  the  court  erred  in  sustaining  the  demurrer. 

Second — In  rendering  judgment  against  the  plaintiff. 

It  is  admitted  by  the  pleadings,  in  the  issue  in  the  court 
below,  that  the  allegations  of  the  petition  are  to  be  taken  as  true ; 
that  the  plaintiff  in  error  is  the  administrator,  under  the  laws  of 
Nebraska,  of  the  estate  of  Peter  B.  Borst,  late  of  Page  county, 
Virginia,  who  died  intestate  and  insolyent  on  the  24th  of  April, 
1882,  and  whose  personal  estate  was  found  insufficient  to  pay 
his  debts,  after  administration,  under  the  lex  loci.  It  is  not 
doubted  that  as  such  administrator  the  plaintiff  in  error  has  a 
l^al  estate  in  and  is  entitled  to  the  possession  of  real  estate  in 
the  petition  described. 

But  it  is  denied  by  the  defendants  that  the  court  below  had 
jurisdiction  of  the  plaintiff's  action  at  law,  in  the  nature  of  eject- 
ment, for  the  recovery  of  his  intestate's  real  estate,  or  that  the 
plaintiff  could  maintain  such  an  action,  or  that  a  sufficient  cause 
of  action  had  been  set  up. 

It  is  not  to  be  disputed  that  at  common  law  the  defendant's 
arguments  would  prevail;  that  the  title  to  the  real  estate  would 
descend  at  once  to  the  heirs  and  next  of  kin,  and  the  right  of  pos- 
session follow,  subject  to  any  paramount  lien  for  the  debts  of  the 
deceased  which  might  exist,  and  that  the  administrator  could  have 
no  concern  with  it. 

Sec.  129,    Statute  construed.    But  that  rule  of  the 

common  law  has  been  changed  in  this  state  by  the  statute  provid- 
ing  for  the  settlement  of  the  estates  of  deceased  persons:  <<That 
if  the  goods,  chattels,  rights,  and  credits  in  the  hands  of  the  exe. 
cutor  or  administrator,  shall  not  be  sufficient  to  pay  the  debts  of 
the  deceased  and  the  expenses  of  administration,  the  whole  of  his 
real  estate,  except  the  widow's  dower,  or  so  much  thereof  as  may 
be  necessary,  may  be  sold  for  that  purpose  by  the  executor  or 
administrator,  after  obtaining  license  therefor,  in  the  manner 
provided  by  law."  (Sec.  201,  ch.  23,  Comp.  Stat.  1887).  The 
succeeding  section  of  the  law  (202)  further  provides  that  <<the  exe- 
cutor or  administrator  shall  have  a  right  to  the  possession  of  all 
the  real  as  well  as  the^rsonal  estate  of  the  deceased,  and  may 
receive  the  rents,  issues,  and  profits  of  the  real  estate  until  the 
estate  shall  have  been  settled,  or  until  delivered  over,  by  order  of 
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the  probate  court,  to  the  heirs  or  devisees,  and  shall  keep  in  good 
tenantable  repair  all  houses,  buildings,  and  fences  thereon  which 
are  under  his  control.''  Taking  the  provisions  of  these  sections, 
as  to  the  powers  and  duties  of  executors  and  administrators,  their 
intent  and  meaning  cannot  readily  be  mistaken,  nor  can  they  be 
consistently  misconstrued  that  such  right  and  title  as  the  deceased 
had,  in  his  lifetime  and  at  his  death,  his  administrator  shall  not 
have,  as  to  all  the  real  as  well  as  personal  estate,  in  order  to 
< 'receive  the  rents,  issues  and  profits,"  and  keep  <4n  tenanta- 
ble repair  all  houses,  buildings,  and  fences  thereon,"  as  required 
by  this  section.  These  duties  could  not  always  be  exercised,  as 
in  the  present  instance,  without  the  right  of  recovery  and  posses- 
sion of  the  real  estate  under  this  law.  If  thd  title  of  any  one  of  the 
defendants  be  superior,  or  valuable,  or  colorable,  they  are  not 
barred  from  setting  it  up  on  the  trial  of  the  general  issue. 

Sec.  130.    Ejectment  by  administrator.    This  view 

of  the  case  is  supported  by  the  decisions  of  the  courts  of  other 
states  where  the  same  statutory  provisions  are  found.  In  Call, 
fomia,  during  administration  of  an  estate,  and  until  distribution, 
the  executor  or  administrator  is  entitled  to  the  possession  of  the 
real  property,  and  may  recover  it  from  the  heir  or  devisee.  (Page 
V.  Tucker^  54.  Cal.  121).  In  Michigan  the  statutory  right  of  the 
administrator,  before  final  settlement,  to  the  possession  and  to  the 
rents  and  profits  of  the  real  property  may  be  enforced  by  eject- 
ment. {Kline  v,  Moulton^  11  Mich.  370).  The  same  prevails  in 
Minnesota.  In  the  case  of  Miller  v,  Hoherg^  reported  in  22  Minn. 
249,  the  court  held  that,  under  sec.  6,  chap.  52,  of  the  statutes  of 
that  state,  (which  is  precisly  the  same  as  sec.  203  of  our  statute, 
above  quoted)  «*The  plaintiflf's  legal  capacity  to  sue  depends  on 
his  character  as  administrator,  and  not  on  his  right  to  recover  for 
the  cause  alleged  in  the  complaint.  His  right  to  the  possession, 
if  he  has  any,  is  sole,  and  exclusive  of  the  right  of  the  heirs,  and 
is  not  a  joint  right.  *  *  *  The  heirs  have  the  right  to  the 
possession  as  against  every  one  but  the  administrator  or  his  ten- 
ants. He  has  the  right  to  the  possession  as  against  the  heirs,  or 
any  other  persons,  until  the  estate  is  settled,  or  until  delivered 
over  by  order  of  the  probate  court,  and  the  right  to  sue  follows  as  a 
necessary  consequence. "  In  Alabama^he  administrator  has  such 
a  right  to  the  possession  of  land  of  his  intestate  that  he  may  bring 
ejectment  without  reference  to  the  solvency  of  the  estate,  and  it 
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was  held  where  the  plaintiff  bronght  an  action  as  an  individaal 
that  the  complaint  might  be  amended  to  sue  as  administrator. 
McRte  V.  McDonald,  57  Ala.  423;  Agee  v.  WiUtams,  30  Ala.  636. 
In  the  state  of  Florida  an  administrator  may  maintain  ejectment 
to  recover  possession  of  the  real  estate  of  his  intestate.  (Sanchex 
r.  ffart,  17  Fla.  507).  In  the  state  of  Wisconsin,  under  sec.  7, 
of  chap.  100,  of  the  Rev.  Stat  of  that  state,  identical  with  sec. 
202  of  our  statute  quoted,  the  supremo  court  held  <<that  an 
administrator  was  entitled  to  maintain  ejectment  for  lands  of  the 
estate  he  represented,  if  he  saw  fit."  Edward*  v,  Evans,  16  Wis. 
197;  Jones  v.  BilUtein,  28  Wis.  227). 

Section  2904  of  the  Comp.  Statutes  of  Michigan  is  in  like 
terms  of  the  sec.  202,  in  the  case,  and  was  frequently  reviewed 
by  the  supreme  court  of  that  state.  In  Marvin  v.  Schilling,  12 
Mich.  361,  the  court  said:  "In  Streeter  v.  Paton,  (7  Mich.  341) 
we  had  occasion  to  consider  the  effect  of  this  statute  on  the  rights 
of  the  heir,  and  came  to  the  conclusion  that  the  statue  did  not 
interfere  with  the  descent  of  the  real  estate  to  the  heir,  and  his 
right  to  take  ];>ossession,  or  bring  ejectment  therefor  against  any 
one,  except  the  administrator  or  some  one  in  possession  under 
him,  and  that  the  object  of  the  statute  was  to  permit  the  personal 
representative  of  the  deceased  to  take  possession  of  the  real  estate 
and  hold  it  until  it  should  be  sold  by  him  under  a  license  of  the 
probate  court,  or  the  final  settlement  of  the  estate  if  he  thought 
proper  to  do  so,  unless  ordered  to  deliver  it  over  to  the  heir  by 
the  probate  court." 

Again,  in  considering  the  same  question,  in  Campau's  case 
19  Mich.  116,  the  court  said:  "It  is  a  mere  statute  power  given 
to  him  (the  administrator)  only  for  the  benefit  of  creditors,  and 
properly  to  be  exercised  only  as  he  shall  find  the  exigencies  of 
the  estate  may  require.  Doubtless  if  he  should  refuse  to  exercise 
the  powers  when  the  condition  of  the  estate  required  it,  he  might, 
at  the  instance  of  the  creditors,  be  compelled  to  do  so,  or  be 
removed." 

While  the  legal  construction  of  section  202  of  chapter  23  has 
not  heretofore  been  brought  to  this  court  for  consideration,  the 
authorities  cited,  and  that  constrution  given  to  the  same  provision 
in  other  states,  may  be  regarded  as  a  settlement  of  the  question 
here — of  the  legal  authority  of  the  administrator  of  an  insolvent 
estate  to  maintain  ejectment,  for  the  purpose  of  administration^ 
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against  all  occupying  claimants  of  the  real  estate  of  which  his 
intestate  died  seized. 

The  demurrer  is  upon  the  grounds  that  the  plaintiff  has  no 
legal  capacity  to  sue;  that  the  court  is  without  jurisdiction ;  1;hat 
ther^  is  defect  of  parties  in  the  omission  of  heirs  of  the  intestate; 
and  that  the  facts  stated  do  not  constitute  a  cause  of  action. 

There  is  nothing  in  these  grounds,  if  the  views  expressed  and 
adopted  in  this  opinion  are  correct,  and  therefore  the  demurrer 
in  the  court  below  should  have  been  overruled. 

The  judgment  of  the  district  court  is  reversed  and  the  cause 

is  remanded  for  further  proceedings  according  to  law. 

Reversed  and  remanded. 
The  other  Judges  concur. 

DEFENSES   IN   EJECTMENT. 

Sec.  131.   Pleadings — Statutory  provisiona — The 

general  issue.  Several  of  the  states  have  adopted  statutes 
governing  the  particular  action  of  ejectment,  and  providing  what 
pleadings  shall  be  had  and  what  evidence  shall  be  admissible 
thereunder.  We  find  the  following  statutory  provisions  and  rules 
in  reference  to  pleading  the  general  issue. 
In  Alabama  it  is  provided: — 

**The  general  issne  in  an  action  in  the  nature  of  an  action  of  eject- 
ment is  ^*not  guilty,*'  and  under  it  the  defendant  may  give  in  evidenoe  the 
same  matters  which  may  be  given  in  eyidence  under  such  plea  in  an  action 
of  ejectment;  the  general  issue  is  an  admission  that  the  defendant  is  in 
possession  of  the  premises  sued  for.*'    Ala.  Civ.  Code,  1886,  sec.  2698. 

Under  this  statute  it  is  held  that  the  payment  of  the  mortgage 
under  which  the  plaintiff  claims,  in  order  to  constitute  a  defense, 
must  be  specially  pleaded.  Slaughter  v.  Doe,  ex  dem.  Swift  etc,^ 
67  Ala.  494. 

In  Indtanaf  the  statute  requires  the  plaintiff  to  aver  in  his 
complaint  <*that  he  is  entitled  to  the  possession  of  the  premises, 
particularly  describing  them,  the  interest  he  claims  therein,  and 
that  the  defendant  unlawfully  keeps  him  out  of  possession,"  Ind. 
Bev.  Stat.  1881,  sec.  1054;  and  the  provision  in  reference  to  the 
answer  is  as  follows : 

"The  answer  of  the  defendant  may  contain  a  denial  of  each  material 
statement  or  allegation  in  the  complaint;  under  which  denial  the  defend- 
ant shaU  be  permitted  to  giye  in  eyidence  every  defense  to  the  action 
that  he  may  haye,  either  legal  or  equitable."  Ind.  Rev.  Stat.  1881,  sec 
1056. 
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Under  this  general  denial,  the  defendant  may  give  in  evidence 
any  kind  of  a  defense  which  might,  under  the  code,  be  pleaded, 
whether  legal  or  equitable,  East  v.  Pedin,  108  Ind.  92  (8  N.  E. 
Rep.  722);  Webster  v.  Behinger^  70  Ind.  9 ;  but  the  defendant  may 
plead  specially,  and  it  is  error  to  overrule  a  demurer  to  a  bad 
answer.  Over  etal,  v.  Shannon^  75  Ind.  352;  Messick  v.  Hie  Mid- 
land Railway  Co.,  27  N.  E.  Rep.  419.*  Ballards'  Real  Estate 
Stat.  Ind.  sec.  663. 

The  Kansas  statute  requires  the  plaintiff  to  state,  in  his 
petition,  that  he  has  a  legal  or  equitable  estate  in  the  premises, 
describing  them,  that  he  is  entitled  to  the  possession  and  that  the 
defendant  unlawfully  keeps  him  out  of  possession;  but  the 
plaintiff  is  not  required  to  aver  <<how"  his  < 'estate  or  ownership 
is  derived."  Gen.  Stat.  Kan.  1889,  sec.  4698.  The  next  section 
of  the  statute  is  as  follows: 

'*It  shall  be  snffloient,  in  snoh  an  action,  if  the  defendant,  in  his 
answer,  deny,  generally,  the  title  alleged  in  the  petition,  or  that  he  with- 
holds the  possession,  as  the  case  may  be;  bnt  if  he  deny  the  title  of  the 
plaintiff,  possession,  by  the  defendant,  shall  be  taken  as  admitted.  Where 
he  does  not  defend  for  the  whole  premises,  the  answer  shall  describe  the 
particular  part  for  which  defense  is  made." 

It  is  held  that  under  this  statute  the  defendant,  by  denying 
the  plaintiff's  title  generally,  denies  every  allegation  of  the  com- 
plaint except  that  he  is  in  possession  of  the  land^  and  he  may 
show  a  paramount  title  in  himself,  <  'provided  such  title  carries 
with  it  the  right  of  possession,  whether  his  title  to  the  property 
in  question  is  legal  or  equitable,  and  whether  the  plaintiff's  title 
to  such  property  is  legal  or  equitable,"  Clayton  r.  School  District ^ 
20  Kan.  256;  ffalVs  Heirs  v.  Dodge,  18  Kan.  277;  Wicks  v. 
Smith,  18  Kan.  508. 

In  Michigan,  we  find  the  following  statute: — 

**No  person  can  recover  in  ejectment,  nnleea  he  had  at  the  time  of  com- 
mencing the  action  a  yalid  subsisting  interest  in  the  premises  claimed, 
and  a  right  to  recoyer  the  possession  thereof,  or  of  some  share,  interest, 
or  portion  thereof,  to  be  proved  and  established  at  the  triaL" 

The  defendant  may  demnr  to  the  declaration  aa  in  personal  actions,  or 
he  shall  plead  the  general  issue  only,  which  shall  be  the  same  as  in  per- 
sonal actions,  and  the  filing  and  seryice  of  snch  plea  or  demurrer  shall  be 
deemed  an  appearance  in  the  cause,  and  upon  such  plea  the  defendant 
may  give  the  matter  in  evidence,  and  the  same  proceedings  shall  be  had 
as  upon  the  plea  of  not  guilty  in  the  present  action  of  ejectment. 

Upon  such  plea  the  defendant  may  give  in  evidence  any  matter  which. 
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if  pleaded  in  the  present  writ  or  right  or  action  of  dower,  would  bar  the 
action  of  the  plaintiff."    Mich.  Stat.  1882,  sees.  7790,  7808,  7809. 

It  is  held  in  this  state  that  only  legal  titles  can  be  the  basis 
of  either  the  complaint  or  the  defense.  Earrett  v,  Kinney^  44 
Mich.  457.  In  a  very  recent  case  the  court  say:  ««That  in  eject- 
ment all  defenses  are  excluded  that  are  not  legal,  and  that 
neither  equitable  titles  nor  equitable  defenses  can  avail  either 
as  a  basis  of  recovery  or  of  defense."  McKay  v,  Williams 
etal  67  Mich.  547  (11  Am.  St.  Rep.  597;  35  N.   W.  Rep.  159). 

The  same  rule  prevails  in  Tennessee,  where  the  statute  is  as 
follows: 

'*The  plaintiff's  declaration  shall  specify  the  quantity  of  his  estate, 
and  the  extent  of  his  interest,  according  to  the  truth,  and  describe  the 
premises  with  convenient  certainty,  by  metes  and  boonds,  or  other  ap- 
propriate description." 

**The  defendant  may  plead  that  he  is  not  guilty  of  unlawfuUy  with- 
holding the  premises  claimed  by  the  plaintiff,  and  upon  such  plea  may 
avail  himself  of  all  legal  defenses.*^    Tenn.  Code,  1884,  Sees.  8969,  8963. 

In  Virginia  it  is  enacted  that: 

**It  shaU  be  sufficient  for  the  plaintiff  to  aver  in  his  declaration  that, 
on  some  day  specified  therein  (and  which  shall  be  after  his  title  accrued), 
he  was  possessed  of  the  premises  claimed,  and  being  so  possessed  thereof, 
that  the  defendant  afterwards,  on  some  day  to  be  stated,  entered  into 
such  premises,  and  that  he  unlawfuUy  withholds  from  the  plaintitf  the 
possession  thereof,  to  his  damage,  such  sum  as  the  plaintiff  shaU  state.*' 

**The  defendant  may  demur  to  the  declaration,  as  in  personal  actions, 
or  plead  thereto,  or  do  both;  but  he  shall  plead  the  general  issue  only, 
which  shall  be,  that  the  defendant  is  not  guilty  of  unlawfully  withholding 
the  premises  claimed  by  the  plaintiff  in  the  the  declaration.  Upon  such 
ple'a  the  defendant  may  give  the  same^matter  in  evidenoe,  and  the  same 
proceedings  shaU  be  had,  as  upon  a  plea  of  not  guilty  in  the  present 
action  of  ejectment,  except  as  herein  otherwise  provided;  and  he  may 
also  give  in  evidence  any  matter  which,  if  pleaded  in  the  former  writ  of 
right,  would  bar  the  action  of  the  plaintiff.  Va.  Code,  1887,  sees.  2728, 
2734. 

In  a  recent  case  the  Supreme  Court  of  Virginia  say: — <*lnan 
action  for  ejectment,  the  only  plea  in  bar  of  the  action,  in  whole 
or  in  part,  admissible  under  the  statute  is  the  plea  of  not  guilty. 
The  defendant,  it  has  been  held,  may  plead  in  abatement,  and 
may  also  plead  the  general  issue;  but  matters  in  bar  of  the  action 
can  be  set  up  only  under  a  plea  of  the  latter  kind.  **  Reynolds  v. 
Cook,  83  Va.  817,  825  (5  Am.  St.  Rep.  317;  3  S.  E.  Rep.  310); 
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and  this  seems  to  be  the  settled  rule  ia  that  state.     Joa,  Riv,  <k 
Kan.  Co,  V.  Robinson,  16  Oratt.  434. 

In  West  Virginia,  so  far  as  the  plaintiff's  complaint  is  con- 
cerned, the  statute  is  identical  with  that  of  Virginia,  and  in  refer- 
ence  to  the  answer  is  as  follows: — 

The  defendant  may  demnx  to  the  declaration,  as  in  personal  action,  or 
plead*  thereto,  or  do  both.  Bnt  he  ahall  plead  the  general  issne  only,  which 
shall  be,  that  the  defendant  is  not  gnilty  of  nnlawfnlly  withholding  the 
premises  claimed  by  the  plaintiff  in  the  declaration.  Upon  snch  plea,  the 
defendant  may  giye  in  eyidenoe  any  matter  which,  if  pleaded  in  the  former 
writ  of  right,  wonld  haye  barred  the  action  of  the  plaintiff.  W.  Ya.  Bey. 
Stat.  1879,  chap.  71,  sec  18. 

Seo.  132.  PleadingB— Statutory  pro  visiona— De- 
fenses not  admitted  under  the  general  issue.    The 

statutes  of  some  of  the  states,  in  addition  to  the  general  issue, 
require  that  certain  defenses  shall  be  specially  pleaded ;  and  others 
define  the  pleadings  on  the  part  of  both  parties,  in  some  instances 
requiring  the  evidence  to  be  set  forth.     The  statutes  to  which  we 
refer  are  as  follows: — 

Arkansas;  'In  all  actions  for  the  recoyery  of  lands,  except  in  actions 
of  forcible  entry  and  unlawful  detainer,  the  plaintiff  shaU  set  forth  in  his 
complaint  aU  deeds  and  other  written  eyidenoes  of  title  on  which  he  relies 
for  the  maintainance  of  his  snit,  and  shall  file  copies  of  the  same  as  far  as 
they  can  be  obtained,  as  exhibits  therewith,  and  shall  state  snch  facts  as 
shaU  show  9k  prima  fads  title  in  himself  to  the  land  in  controyersy,  and 
the  defendant  in  his  answer  shall  plead  in  the  same  manner  as  aboye 
required  from  the  plaintiff. 

The  defendant  in  his  answer  shall  set  forth  exceptions  to  any  of  said 
documentary  eyidence  relied  on  by  the  plaintiff  to  which  he  may  wish  to 
object,  which  exceptions  shaU  specifically  note  the  objections  taken,  and 
the  plaintiff  shaU  in  like  manner,  within  three  days  after  the  filing  of  the 
answer,  unless  longer  time  is  giyen  by  the  court,  file  like  exceptions  to  any 
documentary  eyidenoe  exhibited  by  the  defendant,  and  aU  such  exceptions 
shall  be  passed  on  by  the  court,  and  shaU  be  sustained  or  oyerruled,  as  the 
law  may  require;  and  if  any  exception  is  sustained  to  any  such  eyidenoe 
the  same  shaU  not  be  used  on  the  trial,  unless  the  defect  for  which  the 
exception  is  taken  shaU  be  oyerruled  by  amendment." 

AU  objections  to  such  eyidences  not  specifioaUy  pointed  -out  in  the 
manner  proyided  aboye  shaU  be  waiyed. 

To  entitle  the  plaintiff  to  recoyer,  it  shall  be  sufficient  for  him  to  show 
that,  at  the  time  of  the  commencement  of  the  action,  the  defendant  was  in 
possession  of  the  premises  claimed,  and  that  the  plaintiff  had  title  thereto, 
or  had  the  right  of  possession  thereof. 

If  the  CMstion  is  brought  by  a  joint  tenant,  or  tenant  in  common, 
against  hia  co-tenant,  the  plaintiff  sbalJ  al^o  be  required  to  show  on  the 
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trial  that  the  defendant  actnallj  ousted  him,  or  did  some  act  amonnting  to 
a  total  denial  of  his  right  as  snoh  oo-tenant.''  Dig.  Ark.  Stat.,  1884.  sees. 
26S2-26S6, 

Colorado:  'The  Answer  to  a  complaint  filed  mider  this  chapter  shall 
either  specifically  deny  the  material  allegations  of  the  complaint,  or  may 
disclaim  any  interest  in  or  possession  of  the  property  claimed,  or  any 
part  thereof.  The  answer  may  also  state  generally,  as  in  the  complaint, 
the  character  of  the  estate  in  the  premises,  or  any  part  thereof,  which  the 
defendant  claims,  or  any  right  of  possession  or  occupancy  he  claims.'^ 
Colo.  Code,  1884,  sec.  270. 

Florida:  "The  plea  of  not  guilty  in  ejectment  shall  be  held  to  admit 
the  possession  of  the  defendant,  or  in  case  of  an  adyerse  claimant,  the 
adverse  claim  of  the  defendant.  Should  defendant  wish  to  deny  possession, 
or  that  he  claims  adversely,  it  shall  be  done  by  special  plea. 

The  plea  of  not  guilty,  put  in  by  the  defendant,  shall  put  in  issue  the 
title  of  said  land  in  controversy."    Laws  of  Fla.  (1881)  p.  481,  sees.  2,  6. 

Illinois:  **It  shall  be  sufficient  for  the  plaintiff  to  aver  in  his  declar- 
ation, that  j(on  some  day  therein  to  be  specified,  and  which  shall  be  after 
his  title  accrued),  he  was  possessed  of  the  premises  in  question  (describing 
them  as  hereinafter  provided),  and,  being  so  possessed  thereof,  that  the 
defendant  afterwards  (on  some  day  to  be  stated)  entered  into  such 
premises,  and  that  he  unlawfully  withholds  from  the  plaintiff  the  posses- 
sion thereof,  to  his  damage  any  nominal  sum  the  plaintiff  shall  think 
proper  to  state. 

The  defendant  may  demur  to  the  declaration  as  in  persona]  actions, 
or  he  shall  plead  the  general  issue,  which  shall  be,  that  the  defendant  is 
not  guilty  of  unlawfully  withholding  the  premises  claimed  by  the  plaintiff, 
as  alleged  in  the  declaration;  and  the  filing  of  such  plea  or  demurrer  shall 
be  deemed  an  appearance  in  the  cause,  and  upon  such  plea  the  defendant 
may  give  in  evidence  any  matter  that  may  tend  to  defeat  the  plaintiff's 
action  except  as  hereinafter  provided. 

The  plea  of  not  guilty  shall  not  put  in  issue  the  possession  of  the 
premises  by  the  defendant,  or  that  he  claims  title  or  interest  in  the  prem- 
ises.*' Hurd's  Rev.  Stat.  Dl.,  1889,  p.  598,  sees.  11, 19  and  21  (Cothran's 
Anno.  Ed.,  1891,  p.  605,  606,  sees.  11, 19  and  21). 

Jowa:  **The  petition  may  state  generally  that  the  plaintiff  is  entitled 
to  the  possession  of  the  premises,  particularly  describing  them,  also  the 
quantity  of  his  estate  and  the  extent  of  his  interest  therein,  and  that  the 
defendant  uriawfully  keeps  him  out  of  possession,  and  the  damages,  if 
any,  which  he  claims  for  withholding  the  property ;  but  if  he  claims  other 
damages  than  the  rents  and  profits,  he  shall  state  the  facts  constituting 
the  cause  thereof. 

The  answer  of  the  defendant,  and  of  each,  if  more  than  one,  must  set 
forth  what  part  of  the  land  he  claims,  and  what  interest  he  claims  therein 
generally,  and  if  as  mere  tenant,  the  name  and  residence  of  his  landlord.'* 
lo.  Rev.  Code,  1888,  sees.  3250,  8252. 

Kentucky:  A  petition  for  the  recovery  of  land,  or  for  its  subjection 
to  a  demand  of  the  plaintiff,  must  describe  it  so  that  it  may  be  identified. 
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In  an  action  for  the  recoyery  of  land,  the  answer  of  the  defendant  most 
state  whether  or  not  he  claims  it,  or  any  part  of  it;  and,  if  he  claims  part 
of  it,  his  answer  mnst  so  describe  snch  part  that  it  may  be  identified.  The 
making  of  snch  statement  and  description,  shall  not,  of  itself,  throw  on 
the  defendant  the  bnrthen  of  proving  his  right  to  the  land  claimed  by 
him;  bnt,  if  the  plaintiff  recover  any  part  thereof,  the  defendant  shall 
pay  the  costs  of  the  action.     Ey.  Civ.  Code,  sec  125. 

Maihe:  The  demandant  shall  declare  on  his  own  seizin  within 
twenty  years  then  last  past,  withont  naming  any  particular  day  or  aver- 
ring a  taking  of  the  profits,  and  shall  allege  a  disseizin  by  the  tenant. 

He  shall  set  forth  the  estate  which  he  claims  in  the  premises,  whether 
in  fee  simple,  fee  tail,  for  life,  or  for  years;  and  if  for  life,  then  whether 
for  his  own  life  or  that  of  another;  bnt  he  need  not  state  in  the  writ  the 
origin  of  his  title,  or  the  deduction  of  it  to  himself ;  bnt,  on  application  of 
the  tenant,  the  court  may  direct  the  demandant  to  file  an  informal 
statement  of  his  title,  and  its  origin. 

He  need  not  prove  an  actual  entry  under  his  title  but  proof  that  he  is 
entitled  to  such  estate  in  the  premises  as  he  claims,  and  that  he  has  a  right 
of  entry  therein,  is  sufficient  proof  of  his  seizin. 

Ko  such  action  shall  be  maintained,  unless,  at  the  time  of  commencing 
it,  the  defendant  had  such  right  of  entry;  and  no  descent  or  discontinuance 
shall  defeat  any  right  of  entry  for  the  recovery  of  real  estate. 

Every  person  alleged  to  have  been  in  the  possession  of  the  premises 
demanded  in  such  writ,  claiming  any  freehold  therein,  may  be  considered  a 
disseizor  for  the  purpose  of  trying  the  right;  but  the  defendant  may  plead 
in  abatement,  but  not  in  bar,  that  he  is  not  the  tenant  of  the  freehold, 
or  he  may  plead  it  by  a  brief  statement  under  the  general  issue,  filed 
within  the  time  allowed  for  pleas  in  abatement,  unless  by  leave  of  court 
the  time  therefor  is  enlarged;  and  he  may  show  that  he  was  not  in  posses- 
sion of  the  premises  when  the  action  was  commenced,  and  disclaim  any 
right,  title,  or  interest  therein,  and  proof  of  such  fact  shall  defeat  the 
action;  and  if  he  claimed,  or  was  in  possession  of  only  a  part  of  the  prem- 
ises when  the  action  was  commenced,  he  shaU  describe  such  part  in  a 
statement,  signed  by  him  or  his  attorney  and  filed  in  the  case,  and  may 
disclaim  the  residue;  and  if  the  facts  contained  in  such  statement  are  pr  3  ved 
on  trial,  the  demandant  shall  recover  judgment  for  no  more  than  such 
part. 

If  the  person  in  possession  has  actually  ousted  the  demandant  or 
withheld  the  possession,  he  may,  at  the  demandant's  election,  be  consid- 
ered a  disseizor  for  the  purpose  of  trying  the  right,  although  he  claims  an 
estate  therein  less  than  a  freehold. 

In  the  trial  upon  such  writ,  on  the  general  issue,  if  the  demandant 
proves  that  he  is  entitled  to  such  estate  in  the  premises  as  he  has  alleged, 
and  has  a  right  of  entry  therein  when  he  commenced  his  action,  he  shall 
recover  the  premises,  unless  the  tenant  proves  a  better  title  in  himself.'* 
Me.  Rev.  Stat.  1888,  chap.  104,  sees.  2-8. 

Missouri:  "It  shall  be  sufficient  for  the  plaintiff  to  aver  in  the  peti- 
tion that  on  some  day  therein  to  be  specified,  he  was  entitled  to  possession. 
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of  the  premiseB,  describing  them,  and  being  so  entitled  to  the  posses- 
sion thereof,  that  the  defendant  afterwards,  on  some  day  to  be  stated, 
entered  into  such  premises,  and  nnlawfnlly  withholds  from  the  plaintiff 
the  possession  thereof,  to  his  damage,  in  any  smn  he  may  elami. 

All  pleadings  and  proceedings  in  this  action  shall  be  oondnoted  as  in 
other  oiyil  actions,  except  where  it  is  herein  otherwise  prescribed.''  Mo. 
Rev.  Stat.  1889,  sees.  46S1,  4682. 

Ohio:  "In  action  for  the  recoyery  of  real  property,  it  shall  be  snfiBio- 
ient  if  the  plaintiff  state  in  his  petition  that  he  has  a  legal  estate  therein, 
and  is  entitled  to  the  possession  thereof,  describing  the  same  as  required 
by  §  5095,  and  that  the  defendant  unlawfully  keeps  him  out  of  the  posses- 
sion; and  it  shall  not  be  necessary  to  state  how  the  plaintiff's  estate  or 
ownership  is  deriyed. 

It  shall  be  sufficient,  in  such  action,  if  the  defendant  in  his  answer 
deny  generally  the  title  alleged  in  the  petition,  or  that  he  withholds  the 
possession;  but  if  he  deny  the  title  of  the  plaintiff,  possession  by  the 
defendant  shall  be  taken  as  admitted,  and  when  he  does  not  defend  for  the 
whole  premises,  the  answer  shall  describe  the  particular  part  for  which 
defense  is  made,  and  the  defendant  may  further  set  forth  in  his  answer 
such  other  and  further  grounds  of  defense,  counter-claim  and  set-off,  as  he 
has  or  might  have  in  any  other  form  of  action,  whether  they  are  such  as 
have  heretofore  been  denominated  legal  or  equitable,  or  both."  O.  Rey. 
Btat.  (1891)  sees.  5781,  5782. 

Oregon:  The  plaintiff  in  his  complaint  shall  set  forth  the  nature  of 
his  estate  in  the  property,  whether  it  be  in  fee,  for  life,  or  for  a  term  of 
years,  and  for  whose  life,  or  the  duration  of  such  term,  and  that  he  is 
entitled  to  the  possession  thereof,  and  that  the  defendant  wrongfully  with- 
holds the  same  from  him  to  his  damage  such  sum  as  may  be  therein 
claimed.  The  property  shall  be  described  with  such  certainty  as  to  enable 
the  possession  thereof  to  be  delivered  if  a  recovery  be  had. 

The  defendant  shall  not  be  allowed  to  give  in  evidence  any  estate  in 
himself,  or  another  in  the  property,  or  any  license  or  right  to  the  posses- 
sion thereof,  unless  the  same  is  pleaded  in  his  answer.  If  so  pleaded,  the 
nature  and  duration  of  such  estate,  or  license  or  right  to  the  possession, 
shall  be  set  forth  with  the  certainty  and  particularity  required  in  a  com- 
plaint. If  the  defendant  does  not  defend  for  the  whole  of  the  property,  he 
shall  specify  for  what  particular  part  he  does  defend.  In  an  action  against 
a  tenant  the  judgment  shall  be  conclusive  against  a  landlord  who  has  been 
made  defendant  in  place  of  the  tenant,  to  the  same  extent  as  if  the  action 
had  been  originally  commenced  against  him.  Ore.  Anno.  Stat.  1887,  p. 
880,  sees.  818,  819. 

Wisconsin:  The  defendant  may  demur  to  or  answer  the  complaint,  as 
in  personal  actions;  he  may  also,  in  his  answer,  set  up  any  matter  as 
a  defense  which  would  have  heretofore  formed  an  equitable  defense  in 
which  case  the  answer  shall  contain  a  demand  for  such  judgment  as  he 
claims.  If  the  defendant  is  entitled  to  have  the  lands  described  in  the  com- 
plaint or  any  part  thereof  condemned  for  public  use  under  the  laws  of  this 
state, .the  defendant  shall  answer j  setting  forth  the  facts  and  the  purposes 
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for  which  said  lands  are  reqxdred.  If  it  shall  be  made  to  appear  to  the 
satisfaction  of  the  court  that  no  proceedings  for  the  condemnation  of  said 
lands  had  been  instituted  when  said  action  was  commenced,  and  that  the 
defendant  is  authorized  by  law  to  take  such  lands  for  public  use,  the  court 
may  order  a  stay  of  proceedings  until  such  time  as  the  defendant  can,  with 
due  diligence,  institute  and  complete  comdemnation  proceedings  in  rela- 
tion to  said  lands,  and  if  it  shall  appear  that  the  plaintiff  is  entitled  to 
judgment,  the  defendant  shall  pay  the  costs  in  the  original  action.  Wis. 
Anno.  Stat.  1889,  sec.  8078. 

In  some  of  the  <<code  states,''  the  rules  for  pleading  in  eject, 
ment  are  in  no  wisd  distingaished  from  the  pleadings  in  other 
actions  under  the  code  procedure. 

Sec.     133.    Oommon  law  flotions.     Ejectment  at 

common  law  signified  an  action  at  law  by  which  the  person  ousted 
from  the  possession  of  an  estate  for  years,  recovered  that  possess- 
sion,  and  which  became  the  general  mode  of  trying  title  to  lands. 
Bell's  Diet,  and  Dig.  Laws  of  Scotland,  p.  308.  Its  fictitious 
« 'demise",  « 'lessor"  and  the  * 'consent  rule,"  have  become  so 
near  obsolete  in  this  country  as  to  be  no  longer  of  any  general 
importance.  Only  a  few  of  the  states  have  retained  any  trace  of 
the  old  practice  except  the  theory  that  the  defendant  is  a  wrong, 
doer  in  depriving  the  plaintiff  of  the  possession  of  land  to  which 
he  has  title  and  right  of  entry.  The  defendant  could  plead 
nothing  but  the  general  issue  of  ''not  guilty,"  and  the  statute  of 
limitations,  Tyler  on  Eject.  464,  467 ;  Cuming  et  ah  v.  ButUr^ 
6  Ga.  91 ;  Tillinghast's  Adams  on  Ejectment,  242. 

Sec.  134,  Lawful  poBsession— Demand  and  notice 

to  quit.  Inasmuch  as  ejectment,  both  at  common  law  and  under 
the  statutes,  proceeds  upon  the  theory  that  the  defendant  is  in 
some  sense  a  trespasser,  it  is  always  competent  for  the  defendant 
to  show  that  his  possession  is  lawful.  Clayton  v.  School  Dist,^ 
20  Kan.  255;  Harle  v.  McCoy,  7  J.  J.  Marsh.  (Ky.)  318  (23  Am. 
Dec.  407);  Kyle  v.  Tuhhs,  32  Cal.  339;  Turpmv,  B.  0.  db  Cliicago 
R,  R.  Co,,  105  111.  11,  18;  Adams  on  Ejectment,  103,  104.  In 
a  recent  case  it  is  said:  "Ejectment  can  never  be  maintained 
against  an  occupant  so  long  as  he  is  lawfully  in  possession.  KiU 
gourv,  Gockley,  83111.  109.  If  the  defendant  entered  into  the 
possession  of  the  premises  as  a  tenant,  either  by  contract  or  under 
such  circumstances  as  would  create  a  tenancy  by  operation  of  law, 
he  may  always  show  that  such  tenancy  has  not  been  terminated 
by  notice  to  quit,  demand  for  possession,  or  any  tortious  act  on 
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the  part  of  the  defendant,  prior  to  the  commencement  of  the  suit. 
Jackson  t7.  Laughhead,  2  Johns.  75;  Perkins  v,  Perkins^  (Conn.) 

5  Atl.  Rep.  373;  Fears  v,  Merrill,  9  Ark.  559  (50  Am.  Bee.  226); 
Right  V,  Beard,  13  East,  210;  and  the  same  is  true  where  the 
defendant  has  been  let  into  possession  under  a  contract  of  sale 
which  for  any  reason  has  not  been  performed.  Taylor  v. 
McCrackin,  2  Blackf.  260;  Peters  v,  Allison,  1  B.  Mon.  232  (36 
Am.  Dec.  574);  Carson  v.  Baker,  4  Dev.  N.  G.  220;  Baker  v.  Hale, 

6  Baxter,  46;  James  v,  Patterson,  1  Swan,  312;  3  Starkie  on 
Evidence  1612  (7  Am.  Ed.);  Den  v.  Westbrook  et  al.,  3  Green's 
Law,  (N.  J.)  371  (29  Am.  Dec.  692).  In  Jetcell  .v.  Harding,  72 
Me.  124,  it  is  said  that  no  notice  or  demand  was  necessary  in  a 
case  where  the  defendant  was  in  possession  with  the  consent  of 
the  owner,  and  that  commencing  the  action  was  demand  enough ; 
but  the  question  was  not  before  the  court,  no  authority  is  cited  in 
support  of  the  dictum,  and  under  the  statutes  of  that  state,  where 
the  general  issue  only  is  pleaded,  the  question  of  notice  is  not 
open  to  the  defendant,  the  only  inquiry  being  as  to  which  of  the 
parties  has  the  better  title,  Clark  v.  Hilton,  75  Me.  426.  In  those 
cases  where  the  defendant  entered  as  a  trespasser,  or  under  a 
contract  for  a  definite  period  which  has  expired,  it  is  manifest 
that  the  defendant  should  not  be  permitted  to  defend  on  the 
ground  that  he  has  had  no  notice  to  quit,  or  that  there  has  been 
no  demand  for  possession.  Stephens  v,  Bowen,  56  Mo.  25.  The 
same  rule  has  been  held  to  apply  to  a  mortgagor  upon  default  of 
payment  in  those  states  where  the  mortgagee  is  not  required  to 
foreclose.  Fuller  v.  Wadsworth,  2  Ired.  L.  (N.  C.)  263  (38  Am. 
Dec.  692). 

Sec.  135.    Equitable  defenses.    At  common  law,  an 

equitable  title  is  not  available  either  as  a  cause  of  action  or  as  a 
defense.  Brill  \,, Stiles,  35  111.  305  (85  Am.  Dec.  365);  Page 
V,  Cole,  6  lo.  152;  and  in  those  states  where  the  distinction 
between  law  and  equity  proceedings  is  still  maintained,  an  equi- 
table defense  will  not  be  permitted  to  an  action  of  ejectment 
founded  on  the  legal  title.  Woods  v.  Montevallo  Coal  &  Trans, 
Co.,  84  Ala.  560  (5  Am.  St.  Rep.  393;  3  So.  Rep.  475);  Ryder 
V.  Flanders,  30  Mich.  336 ;  Harrett  v.  Kinney,  44  Mich.  457  (7  N. 
W.  Rep.  63);  Gates  v.  Sutherland,  76  Mich.  231  (42  K  W.  Rep. 
1112);  Smith's  Lessee  V,  Hunt,  13  Ohio  260  (42  Am.  Dec.  201). 
But  a  defense  founded  upon  an  equitable  estoppel  will  be  per- 
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mitted  even  in  a  court  of  law.  Kirk  v,  IlamtUon,  102  TJ.  S.  68 
(26  L.  Ed.  79);  Dickerson  v,  Calgrove,  100  U.  S.  578  (25  L.  Ed. 
618).  Under  the  codes  which  permit  legal  and  equitable  issues 
to  be  formed  and  tried  in  the  same  action,  the  defendant  may  set 
up  a  defense  founded  upon  an  equitable  title  in  himself  although 
the  complaint  be  founded  on  a  legal  title.  Crary  v,  Goodman^ 
12  N.  Y.  266  (64  Am,  Dec.  506);  Tihean  v,  Tibean,  19  Mo.  78 
(59  Am.  Dec.  329);  Shawhanv.  Long,  26  lo.  488  (96  Am.  Dec. 
164).  Ford  etal  v,  Steele,  48  N.  W.  Rep.  271  (Neb.);  Suttle  r. 
R.  F.  &  R  R,  R,  Co.,  76  Va.  284;  Turer  v.  Lowe,  66  N.  C. 
4\^',Ro8ierzv,  Van  Dam,  16  lo.  175;  Spaurv,  McBee,  19  Or.  77 
(23  Pac.  Rep.  818);  Prentis  v.  Brewer,  17  Wis.  635  (86  Am.  Dec. 
730);  Fisher  V.  Moolick,  13  Wis.  321;  Gough  v.  Dorsey,  27  Wis. 
119.  An  equitable  title  to  land  coupled  with  possession,  or  the 
right  to  possession  has  b6en  held  to  be  a  complete  defense  to  an 
action  of  ejectment  founded  on  the  legal  title.  Morrison  v.  Wil- 
son, 13  Cal.  494  (73  Am.  Dec.  592);  Willis  v.  Wozencraft,  22 
Cal.  607. 

<<Where  A  makes  a  deed  to  B  for  the  purpose  of  defraud- 
ing the  creditors  of  A,  but  retains  possession  of  the  land,  and  B 
brings  ejectment,  A  may,  by  way  of  defense,  set  up  the  fraud 
under  the  rule,  in  pari  delicto  potior  est  conditio  possidentis.  Har- 
rison V.  Hatcher,  44  Ga.  638.  In  Maryland  it  is  held  that  in 
order  to  constitute  <<an  equitable  defense  in  an  action  at  law" 
the  facts  must  be  <  'such  that  a  court  of  equity  would  restrain  the 
execution  of  the  judgment."  Williams  v.  Peters,  72  Md.  584  (20 
Atl.  Rep.  175).  A  defendant  may  show  that  a  deed  absolute  on 
its  face  is  in  fact  a  mortgage,  Murray  v.  Walker,  31  N.  Y.  399; 
Dohhsv.  Kellog,  53  Wis.  448;  or  that  there  is  a  mistake  in  the 
description  -of  the  land,  Hoppough  v.  Struhle,  60  N.  Y.  430 ;  or 
that  the  defendant  is  in  possession  under  a  contract  of  sale  of 
which  he  is  entitled  to  have  specific  performance,  Cavalli  v. 
Allen,  57  N.  Y.  508;  or  that  there  has  been  an  executed  parol 
agreement  in  reference  to  the  boundary  of  the  land,  Jacobs  v. 
Mosely,  91  Mo.  457  (4  S.  W.  Rep.  135);  and  in  a  recent  case  a 
defendant  was  permitted  to  prove  that  he  was  in  possession  under 
a  devise  by  the  owner  of  the  fee,  the  devise  being  coupled  with 
the  condition  that  the  devisee  should  take  possession  at  a  certain 
time  and  thereafter  live  u7H>n  the  land  and  take  core  of  the  devisor. 
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Smith  V.   Tuit,  127  Pa.  .St.  341  (14  Am.  St.  Rep.  851;  17  Atl. 
Rep.  995). 

It  is  the  theory  of  the  law  to  discourage  .the  unnecessary 
multiplicity  of  suits;  and  it  follows,  that  in  those  stales  where  the 
statutes  permit  the  pleading  of  both  legal  and  equitable  defenses, 
or  the  proof  of  the  same  under  the  general  issue,  it  is  the  duty  of 
the  defendant  to  avail  himself  of  all  the  defenses  he  may  have 
whether  legal  or  equitable,  and  his  failure  to  do  so  would  prob- 
ably, in  most'  cases,  preclude  him  from  availing  himself  of  the 
same  in  any  subsequent  proceeding.  Wells  on  Eea  Adjvdicata 
sec.  254;  Freeman  on  Judgments  sec.  299. 

Sec.  136.    Defenses  provable  under  the  general 

denial.  As  we  have  already  seen  in  some  of  the  states  it  is 
expressly  provided  by  statute  that  all  defenses,  which  might  be 
pleaded,  may  be  given  in  evidence  under  the  general  denial.  In 
some  of  the  states  the  practice  in  ejectment  is  governed  by  the 
general  provisions  of  the  code;  and,  in  such  cases,  the  defendant 
might  prove,  under  the  general  denial,  any  state  of  facts  which, 
show  that  the  plaintiff  has  no  title,  or  that  he  is  not  entitled  to  the 
immediate  possession.  Pratt  v.  Phillips^  1  Sneed,  543  (60  Am. 
Dec.  162).  It  has  been  held  that  the  defendant  may  prove,  under 
the  general  denial,  an  executed  parol  agreement  as  to  the  bound- 
ary of  the  land,  Jacobs  v.  Moseley^  91  Mo.  457  (4  S.  W.  Rep.  135); 
adverse  possession  for  the  statutory  period.  Nelson  v.  Brodhackj 
44  Mo.  596  (100  Am.  Dec.  328)]  Manufacturing  Co.  v.  Brooks, 
106  N.  C.  107  (11  S.  E.  Rep.  456);  or  any  state  of  facts  which 
will  defeat  the  title  of  the  plaintiff.  Sparrow  v,  Rhoads.  76  Cal. 
208  (9  Am.  St.  Rep.  197;  18  Pac.  Rep.  245);  but  not  a  former 
adjudication,  Piercyv.  Sahin,  10  Cal.  22  (70  Am.  Dec.  692). 

Sec.  137.  Inconsistent  defenses  and  estoppels.  As 

to  whether  or  not  in  actions  of  ejectment,  inconsistent  defenses 
will  be  permitted  there  ismuch  confusion  and  some  conflict  of  au- 
thority which  may,  in  a  large  measure,  be  attributed  to  a  misap. 
plication  of  the  doctrine  of  estoppel  and  a  failure  to  appreciate 
the  full  force  of  the  statutory  innovations.  In  the  case  of  Cox  v. 
Cox  26  Pa.  St.  375  (67  Am.  Dec.  432),  the  father  brought  an 
action  of  ejectment  against  the  son,  who  defended  on  two 
grounds,  one  that  the  land  was  bought  with  his  money  and  the 
other  that  his  father  had  given  him  the  land.     The  court  held 
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that  these  were  inconsistent  equitable  defenses,  and  that  the 
defendant  must  elect  to  stand  upon  one  and  abandon  the  other; 
and,  without  citing  any  authority,  the  decision  is  put  upon  the 
ground  that  <  'equity  will  not  lend  its  aid  to  experiments  on  legal 
titles  in  favor  of  those  who  can  present  no  distinct  and  consistent 
claim/'  In  a  recent  case  in  Indiana,  Tobin  v.  Young,  124  Ind. 
507  (24  N.  E.  Rep.  124),  it  is  held  that  a  defendant  who  defends 
an  action  of  ejectment  on  the  ground  that  he  has  the  equitable 
title  to  the  land,  and  introduces  proof  thereof  under  the  general 
denial,  is  precluded  thereby  from  availing  himself  of  facts  dis- 
closed in  the  evidence,  showing  a  constructive  tenancy  from  year 
to  year  which  had  not  been  terminated  by  a  demand  or  notice  to 
quit;  and  while  the  reasoning  of  the  opinion  is  much  confused, 
the  decision  seems  to  rest  upon  the  ground  that  a  tenant  is  es- 
topped to  deny  the  title  of  his  landlord.  In  another  more  recent 
case,  in  Wisconsin,  Cutler  v.  Babcock  48  N.  W.  Rep.  494*  the 
defendant  pleaded  the  general  denial  and  a  special  plea  of  equit- 
able  title  derived  by  purchase  from  the  plaintiff,  and  the  court 
held  that  such  special  plea  precluded  the  defendant  from  avail, 
ing  himself,  under  the  general  denial,  of  the  plaintiff's  failure  to 
prove  any  title,  and  put  the  decision  on  the  ground  that  one  who 
claims  as  purchaser  under  an  executory  contract  is  so  far  the 
tenant  of  the  party  under  whom  he  holds  as  to  be  estopped  to 
deny  his  title.  These  are  the  only"  cases  we  have  been  able  to 
find,  in  which  the  defendant  in  ejectment  was  denied  the  benefit 
of  one  valid  defense  solely  on  the  ground  that  it  was  inconsistent 

with  another  relied  upon  In  the  same  ca6e. 

Under  the  statutes  of  both  Indiana  and  Wisconsin,  as  well  as 
most  of  the  other  states,  the  plaintiff's  complaint  in  ejectment  is 
a  challenge  to  the  defendant  to  assert  all  the  rights  he  may  have 
or  be  forever  bound  by  the  adjudication,  and  the  same  reason 
which  would  forbid  inconsistent  defenses  in  this  action  would 
apply  with  equal  force  to  every  other  action  under  the  code  pro. 
cedure;  but  it  is  established,  by  an  overwhelming  weight  of 
authority,  that  utterly  inconsistent  defenses  may,  under  the  code 
system,  be  pleaded  to  the  same  complaint.  Bell  v,  Brotcn,  22 
Cal.  671 ;  Buhne  v.  Cohurt,  43  Cal.  264 ;  Wilson  v,  Cleaveland,  30 
Cal.  200 ;  Bruce  v.  Burr,  67  N.  Y.  237,  240 ;  Styles  v.  Comstock, 
9  How.  Pr.  48 ;  Weston  v.  Lumley,  33  Ind.  486,  489 ;  Boone  on 
Code  PI.  sec.  78.    Pom.  Rem.  Rights,  sec.  722. 
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In  both  of  the  cas^s  above  referred  to,  from  Indiana  and  Wis- 
consin, the  facts  stated  in  the  opinion  show  that  if  there  was  a 
tenancy,  it  was  such  as  arose  by  implication  of  law  and  not  by 
express  contract,  and  if  there  was  no  title  in  the  plaintiff  it  was 
because  in  equity  he  had  passed  it  to  the  defendant  while  in  pos- 
session of  the  land.  If  there  was  an  unended  constructive  ten- 
ancy in  the  defendant,  at  the  time  the  suit  was  commenced,  or  a 
want  of  title  in  the  plaintiff,  the  defendant  was  not  a  trespasser, 
as  the  action  of  ejectment  always  assumes  him  to  be;  and  no  mat- 
ter which  of  these  theories  the  defendant  might  have  elected  to 
stand  upon,  both  were  forced  into  the  trial  by  the  plaintiff  and 
both  were  forever  determined  by  the  judgments; and  whether 
justly  determined  or  not  depended  more  upon  the  wisdom  dis- 
played by  the  defendant  in  electing  his  defense  than  upon  the 
application  of  the  law  to  the  facts  of  the  case.  The  advantage 
thus  given  the  plaintiff,  who  may  commence  his  suit  in  the  mid- 
dle of  the  crop  year,  is  too  apparent  to  require  comment;  and  it 
is  certainly  a  perversion  of  equity,  that  he  should  enjoy  this 
advantage  under  the  cover  of  the  equitable  doctrine  of  estoppel. 

Estoppels  do  not  arise  out  of  implied  relations,  and  are 
invoked  to  secure  the  ends  of  justice,  and  not  to  be  used  as 
weapons  of  oppression.  When  the  plaintiff,  in  an  action  of  eject- 
ment, seeks  a  decree  which  will  not  only  give  him  possession,  but 
also  settle  title  to  the  real  estate,  the  rule  that  a  tenant  is  estopped 
to  dispute  his  landlord's  title  does  not  apply,  so  as  to  prevent  the 
defendant  from  defending  the  action  on  the  ground  that  he  is  the 
owner  of  the  fee.  McKxe  v.  Anderson^  78  Tex.  207  (14  S.  W.  Rep. 
576) ;  JacAjcn  V.  7V66«7«,  50  Mich.  33,  36;  Bertram  v.  Cook,  44 
Mich.  396;  Turner  v.  Lowe,  66  N.  C.  413.  The  fact  that  a 
defendant,  after  being  sued,  asserts  an  equitable  title  in  himself 
does  not,  either  at  law  or  in  equity,  prevent  him  from  availing 
himself  of  an  undetermined  tenancy.  Peters  v.  Allison,  1  B.  Mon. 
232  (36  Am.  Dec.  574);  Taylor  v.  McCrackin,  2  Blackf.  260; 
Ri^Ju  V.  Beard,  13  East,  210;  Smith  v,  Moherly,  15  B.  Mon.  70; 
Harle  v.  McCoy,  7  J.  J.  Marsh.  318  (23  Am.  Dec.  407). 

Under  the  peculiar  statute  of  Arkansas,  above  set  out,  it  has 
been  held  by  the  supreme  court  of  that  state  that  where  one  enters 
under  another,  either  as  tenant  or  agent,  he  cannot  defend  an 
action  of  ejectment,  brought  by  the  landlord  or  principal,  on  the 
groitnd  that  the  plaintiff  has  no  title.     Raskins  v,   Byler,  53  Ark. 
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532  (14  S.  W.  Rep.  864);  and  in  Georgia  it  was  held  that  in  an 
action  of  ejectment  in  a  court  of  law,  the  defendant  could  not 
avail  himself  of  an  unexpired  tenancy  at  will,  after  having  pleaded 
the  statute  of  limitations.  WilUarM  v.  Cosh,  27  Ga.  507  (73  Am. 
Dec.  739);  and  in  another  case  it  was  said  that  when  the  defend- 
ant has  admitted  the  title  of  the  plaintiff  by  an  agreement,  he  can 
not  afterwards  deny  it.  Tindall  v,  Canover,  1  Spencer,  214  (40 
Am.  Dec.  220);  but  an  examination  of  these  cases,  and  some 
others  of  like  chai^cter,  discloses  the  fact  that  thia  idea  of  the 
estoppel  of  a  tenant  to  assert  title,  when  sued  in  ejectment,  has 
been  confounded  with  the  ancient  doctrine  of  forfeiture  by  dis- 
claimer which  prevailed  in  England  but  never  in  this  country. 
The  true  doctrine  of  estoppel  is  that  the  tenant,  while  holding 
possession  and  claiming  under  the  title  of  the  landlord,  is  estopped 
to  say  that  the  title  at  the  time  he  entered,  was  not  what  he  then 
admitted  it  to  be  by  his  agreement,  see  Landlord  and  Tenant- 
Estoppels  and  Forfeitures;  and  there  is  no  principle  of  equity  by 
which  this  kind  of  an  estoppel  can  be  used  to  shut  out  any  just 
defense  which  he  may  have  when  sued  in  the  modem  action  of 
ejectment: 

Sec.  138.    Adverse  posseeeion  and  outstanding 

title.  The  statute  of  limitations  may  be  interposed  as  a  defense 
against  one  who  claims  under  a  warrant  and  survey  made  before 
and  a  patent  issued  after  the  adverse  possession  had  matured. 
Fatten  V.  Scott,  118  Pa.  St.  115  (4  Am.  St.  Rep.  576;  12  Atl. 
Rep.  292).     See  Adverse  Possession. 

A  present  subsisting  and  operative  outstanding  title  will  bar 
an  action  of  ejectment.  Bird  v.  Lishros,  9  Cal.  1  (70  Am.  Dec. 
617);  Jackson  v.  ffudson,  3  Johns.  375  (3  Am.  Dec.  500);  Doe 
V.  Fields,  7  Jones  Law  37  (75  Am.  Dec.  450);  but  the  defendant 
cannot  set  up  a  mortgage  T7ith  which  he  is  not  connected  as  an 
outstanding  title.  Woods  v,  Hilderhrand,  46  Mo.  284  (2  Am. 
Rep.  513);  Cotton  v.  Carlisle,  85  Ala.  175  (7  Am.  St.  Rep.*  29;  4 
So.  Rep.  670);  and  an  execution  defendant  cannot  defeat  the 
recovery  of  possession  by  the  purchaser  at  sheriffs  sale  by  show- 
ing an  outstanding  title.  Avent  v.  Read,  2  Porter,  480  (27  Am. 
Dec.  663).  When  the  plaintiff  relies  upon  a  mere  possessory 
right,  and  the  defendant  is  a  mere  trespasser,  an  outstanding 
title  in  a  third  person  will  not  bar  the  action ;  but  the  defendant 
may  show  that  the  plaintiff  has  voluntary  relinquished  his  right 
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to  the  possession.  Midlett  v.  Gold  and  Silver  Mining  Co.,  1 
Nev.  188  (90  Am.  Dec.  484);  Jackson  v.  Harder,  4  Johns.  402 
(4  Am.  Dec.  262) ;  and  where  both  parties  claim  title  through  the 
same  source,  the  defendant  cannot  defeat  the  action  by  showing 
an  outstanding  title,  with  which  he  has  no  connection.  Griffin 
V.  Sheffield,  38  Miss.  359  (77  Am.  Dec.  646). 

In  Kentucky,  it  is  held  the  defendant  cannot,  as  against 
the  plaintiff  of  whom  he  obtained  possession,  defeat  a  recovery 
by  showing  that  there  is  an  outstanding  title  in  another.  He 
must  show  either  title  in  himself,  or  his  authority  to  enter  under 
the  title.  Ratcliff  t\  Bell/onte  Iron  Works  Co,,  87  Ky.  559  (10 
8.  W.  Rep.  365;  10  Ky.  Law  Rep.  643). 

Sec.  139.  Misoellaneous  notes.     It  has  been  held 

in  Pennsylvania  that  the  action  of  ejectment  is  an  equitable 
action.  Peebles  v.  Reading^  8  Serg.  &  R.  484.  In  Texas, 
^'Trespass  to  try  the  title"  takes  the  place  of  actions  of  eject- 
ment. Hobby's  Teza^  Land  Law  sec.  6.  In  Georgia  and  Miss, 
issippi,  the  judgment  in  ejectment  is  conclusive  of  title,  Oa. 
Code,  1882,  sec.  3362;  Moring  v.  Abies,  62  Miss.  263  (52  Am. 
Rep.  186).  Under  the  statute  of  Wisconsin,  sees.  3075,  3076, 
if  the  premises  are  not  occupied  by  any  one,  ejectment  may  be 
maintained  against  one  who  exercises  acts  of  ownership  aver  the 
land.  Burchard  v.  Roberts,  70  Wis.  Ill  (5  Am.  St.  Rep.  148; 
35  N.  W.  Rep.  286).  In  a  suit  by  the  mortgagee  against  the 
mortgagor,  who,  at  the  time  of  making  the  mortgage,  had  a  life 
estate  and  the  right  of  possession,  ^an  not  defeat  the  action  by 
showing  that  by  the  time  the  curtesy  expires,  his  wife's  heirs 
may  be  entitled  to  the  possession.  Allen  v.  Ransom,  44  Mo.  263 
(100  Am.  Dec.  282);  In  anactionof  ejectment  by  one  who  has  been 
forcibly  evicted,  the  defendant  may  show  that  he  was  the  lawful 
owner  and  entitled  to  the  possession  at  the  time  he  evicted  the 
the  plaintiff  and  that  the  possession  of  the  plaintiff  was  then 
unlawful.  Moring  v.  Abies,  62  Miss.  263  (52  Am.  Rep.  186). 
The  defendant  may,  in  any  legitimate  manner,  assail  and  over, 
throw  the  title  of  the  plaintiff  without  proving  title  in  himself. 
Gardener  v.  Tisdale,  2  Wis.  253  (60  Am.  Dec.  407).  When  a 
landlord  is  admitted  to  defend,  he  can  only  make  such  defense 
as  his  tenant  might  have  made.  Sinclair  v.  Worthy,  1  Winston's 
Law  114  (84  Am.  Dec.  357).  In  Missouri  it  is  held  that  if  tb9 
defendant  pleads  an  equitable  defense,  such  defense  must  do 
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determined  unf ayorable  to  the  defendant  before  the  legal  title  of 
the  plaintiff  can  prevail.  Allen  v.  Logan^  96  Mo.  591  (10  S.  W. 
Bep.  149);  and  in  Arkansas  it  is  held  that  if  both  parties  claim 
nnder  a  common  scarce  of  title,  the  plaintiff  can  not  avoid  the 
conveyance  nnder  which  the  defendant  claims  by  showing  that 
it  has  been  adjudged  a  fraud  upon  the  rights  of  creditors  in  a 
suit  to  which  he  (the  plaintiff)  was  not  a  party,  Bell  v.  WiUon^ 
62  Ark.  171  (12  S.  W.  Rep.  328;  5  L.  R.  A.  370).  Under  the 
Code  of  Oregon,  it  is  held  that  a  judgment  at  law  for  possession, 
in  a  case  where  the  defendant  pleaded  equitable  title,  is  not  a  bar 
to  a  suit  in  equity,  by  such  defendant  to  establish  an  equitable 
title.    SpauT  v,  McBee,  19  Or.  76  (23  Pac.  Rep.  818.) 


EMINENT  DOMAIN. 

COVINGTON   SHORT   ROUTE   TRANS.  RT.  CO.  V.  PIXL. 

(87  Ky.  267.) 


Bminent  domain— Oompensation.  When  priyate  property  is 
'taken  by  the  soyereign,  or  by  a  corporation  under  soyereign  authority,  it 
is  a  deatmction  of  the  oonatitntional  guaranty  for  the  protection  of  pri- 
yate  property  to  appropriate  it,  without  the  consent  of  the  owner,  to  a 
public  use  without  first  making  compensation  to  him  in  money  for  the 
yalue  of  the  property  of  which  he  has  been  depriyed." 

Oonstitutionality  of  statute.  A  statute  which  authorizes  the 
party  seeking  the  appropriation  to  enter  upon  and  use  the  property  pend- 
ing an  appeal,  upon  giying  bond  for  the  compensation  to  the  approyal  of 
the  court,  is  unconstitutional  and  yoid. 

Sec.  140.  Facts  stated.  This  proceeding  was  had  on 
the  application  of  the  appellant,  the  Covington  Short-Route 
Transfer  Railway  Company,  asking  for  the  appointment  of  com. 
missioners  to  assess  the  damages  resulting  from  the  condemna- 
tion  of  the  appellee's  house  and  lot,  in  the  city  of  Covington,  for 
railway  purposes. 

The  commissioners  appointed  proceeded  to  value  the  prop- 
erty nnder  the  act  approved  April  11,  1882,  and  assessed  the 
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damages  at  seven  thousand  seven  hundred  and  fifty  dollars,  and 
each  party  excepting  to  their  award,  a  jury  was  empaneled  in  the 
county  court  and  a  verdict  rendered  in  favor  of  the  appellee  for 
eight  thousand  dollars. 

The  case  was  then  carried  by  an  appeal  to  the  circuit  court,  and 
a  verdict  rendered  for  eight  thousand  two  hundred  and  fifty  dol- 
lars,  and  is  now  in  this  court  on  an  appeal  from  the  circuit  court. 
The  appellant,  the  Railway  Company,  declining  to  pay  or 
tender  the  amount  of  the  judgment,  because  it  regarded  the  sum 
allowed  as  excessive,  executed  a  bond  with  surety  to  the  appellee 
in  accordance  with  the  seventh  section  of  the  act  of  April  11,  1882, 
for  double  the  amount  of  the  damages  assessed,  conditioned  to 
perform  the  judgment  of  the  circuit  court,  or  that  of  any  court  to 
which  the  case  might  thereafter  be  appealed,  and,  on  motion,  was 
awarded  a  writ  of  possession. 

Sec.  141.  Statute  set  out.  The  seventh  section  of  the 
act  is  as  follows:  <<Upon  the  confirmation  of  the  report  of  the 
commissioners  by  the  county  court,  or  the  amount  of  damages  by 
said  court  as  herein  provided,  and  the  payment  or  tender  to  the 
owners  of  the  amount  due  as  shown  by  the  report  of  the  commis- 
sioners when  confirmed,  or  as  shown  by  the  judgment  of  the 
county  court  when  the  damages  are  assessed  by  said  court,  and 
all  costs  adjudged  to  the  owner,  the  railroad  company  shall  be 
entitled  to  take  possession  of  said  land  or  material,  and  use  and 
control  the  same  for  the  purpose  for  which  it  was  condemned  as 
fully  as  if  the  title  had  been  conveyed  to  it.  But  when  an  appeal 
shall  be  taken  from  the  judgment  of  the  county  court  by  the  rail- 
road  company,  it  shall  not  be  entitled  to  take  possession  of  the 
land  or  material  condemned,  unless  it  shall  execute  to  the  owner 
a  bond  with  surety,  to  be  approved  by  the  county  court,  in  double 
the  amount  of  damages  assessed,  conditioned  to  perform  the 
judgment  of  said  court,  and  of  any  court  to  which  the  case  may 
thereafter  be  appealed,  which  bond  shall  be  filed  with  the  papers 
in  the  case."  (General  Statutes,  chapter  18,  1887). 

Sec.  142.  Question  stated.  When  the  case  reached 
this  court  the  appellee  prayed  a  cross-appeal,  and  although  a  bond 
had  been  executed  by  the  railway  company  as  provided  by  the 
seventh  section  of  the  act  of  1882,  was  permitted  by  this  court  to 
execute  a  supersedeas  bond,  having  the  effect  to  stay  the  writ  of 
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possession  until  the  case  was  disposed  of  on  the  appeal.  The 
right  of  the  appellee  to  supersedeas  on  his  cross-appeal  is  one  of 
the  questions  raised,  and  to  be  disposed  of  on  the  final  hearing. 
It  is  insisted  by  the  appellee  that  so  much  of  the  seventh  section 
of  the  act  of  April  11,  1882,  as  permits  the  railway  company  to 
take  possession  of  his  property,  and  apply  it  to  the  use  of  the 
company  upon  the  execution  of  a  bond  of  indemnity  only,  is  in 
violation  of  section  14  of  article  13  of  the  Constitution,  providing 
that  *'no  man's  property  shall  be  taken  or  applied  to  public  use 
without  the  consent  of  his  representatives,  and  without  just  com. 
pensatibn  being  previously  made  to  him.''  While  the  statute  does 
not,  in  express  terms,  deny  to  the  owner  the  right  to  supersede 
the  judgment  in  a  case  like  this,  it  provides  that  the  corporation, 
when  taking  the  appeal,  may  take  possession  of  the  property  upon 
executing  a  bond  to  the  owner  in  double  the  amount  of  the  dam* 
ages  assessed,  excluding  necessarily  his  right  to  prevent  the  public 
use  by  superseding  the  judgment,  and  thereby  delay  the  progress 
of  the  work  until  the  end  of  the  litigation. 

This  seventh  section  gives  the  right  of  entry  upon  the  pay- 
ment or  tender  of  the  money  to  the  owner  when  the  company  pro- 
poses to  abide  by  the  judgment,  and  to  afford  the  company  a 
remedy  by  an  appeal  when  it  may-  deem  the  award  of  damages 
excessive;  it  further  provides  the  execution  of  a  bond  with  surety, 
that  the  owner  is  compelled  to  accept  if  approved  by  the  court, 
with  the  right  of  the  company,  after  its  execution,  to  enter  and 
apply  the  property  to  its  use.  This  latter  provision  of  that  sec- 
tion, the  appellee  maintains  is  unconstitutional,  and  if  so,  there 
is  no  reason  why  the  supersedeas  should  have  been  withheld  by 
this  court. 

Sec.  143.    The  right  to  take  private  property.  It 

is  essential,  in  taking  private  property  for  public  use,  that  com- 
pensation should  first  be  made.  It  is,  says  Mr.  Mills,  <*in  the 
nature  of  a  compulsory  purchase  of  the  property  of  a  citizen  for  the 
purpose  of  applying  it  to  a  public  use,"  and  whether  the  corpora- 
tion desiring  that  use  can  have  the  property  valued,-  and  then 
take  it  from  the  possession  of  the  owner  by  executing  a  bond  that 
may  have  the  effect  to  reduce  the  'value,  and  at  the  same  time 
compelling  the  owner  to  risk  the  solvency  of  the  parties  to  the 
obligation,  is  the  question  presented  here. 

In  considering  this  question  no  reported  case  is  to  be  found 
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in  this  state  where  a  private  corporation  has  appropriated  the 
property  of  the  citizen  to  its  use  upon  the  execution  of  a  bond 
containing  a  mere  promise  to  pay  the  damages  sustained  at  the 
end  of  a  litigation  by  which  the  value  of  the  property  is  to  be 
determined.  This  court  has  held,  in  more  than  one  case  where 
property  was  condemned  for  the  benefit  of  a  municipality  or  for 
county  purposes,  that  if  the  owner  was  made  secure  by  the  execu- 
tion of  a  bond  with  surety,  it  was  such  compensation  as  was  con- 
templated by  the  constitution.  In  the  case  of  Gashweller's  Heirs 
V,  Mcllvoy^  1  Mar.,  84,  the  damages  were  secured  by  a  direction 
to  pay  the  sum  allowed  out  of  the  county  levy.  In  the  case  of 
Jackson  t?.  Winn's  ffeirs,  4  Litt.,  322,  the  property  taken  for  an 
incorporated  town,  and  in  Duncan  v.  Mai/or  of  Louisville^  8  Bush, 
98,  the  mayor  was  authorized  to  sell  bonds  to  pay  the  value  of 
the  property  condemned. 

Bee.  144.  Distinction  between  private  and  pub- 
lic taking.  There  is  a  distinction  recognized  by  many  author- 
ities between  a  taking  by  a  municipal  subdivision  of  the  state  and 
a  taking  by  a  private  corporation.  The  reason  given  is,  that  in 
the  one  case  the  owner  may  resort  to  the  public  treasury  of  the 
state  or  the  municipal  government  for  his  money,  with  the  power 
In  the  state,  if  the  treasury  should  be  empty,  to  coerce  by  taxa- 
tion a  sum  sufficient  to  make  the  compensation;  while  as  to  a  pri- 
vate corporation,  the  owner  is  compelled  to  risk  the  solvency  of 
the  parties  to  the  bond,  with  no  other  remedy  for  the  value  of  his 
property  taken  than  a  suit  at  law  in  the  event  of  their  failure  to 
pay.  This  early  doctrine,  *  *that  compensation  need  not  precede 
the  taking,''  was  established,  says  Mr.  Mills,  in  his  work  on  Emi- 
nent Domain,  sec.  124,  for  the  reason  that  the  property  was  taken 
mainly  for  the  State^  and  the  payment  to  be  made  out  of  the  pub- 
lic treasury. 

Whether  or  not  this  reason  controlled  the  decisions  of  this 
(Court  in  the  earlier  cases  is  not  now  necessary  to  inquire,  for  it 
13  manifest  that  a  mere  security  in  the  bond  of  a  corporation  can 
not  be  regarded  as  just  compensation  previously  made  the  owner 
within  the  spirit  and  meaning  of  the  Bill  of  Rights.  That  the  citi- 
zen  would  be  more  likely  to  receive  compensation  from  the  State 
out  of  an  abundant  treasury,  and  by  reason  of  its  power  to 
enforce  payment  by  exactions  from  its  citizens  in  the  form  of 
taxation,  than  from  a  private  corporation  owning  its  corporate 
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property,  or  the  indiyidual  Becurity  giyen  by  it,  will  be  readily 
conceded;  but  in  what  manner  this  protects  the  citizen  who  has 
been  deprived  of  his  property  in  his  constitutional  rights  it  is 
diflQcult  to  comprehend.  The  security  may  be  more  ample  in 
one  case  than  in  the  other,  and  still  his  right  of  property  has 
been  destroyed  in  its  appropriation  to  a  public  use,  without  just 
compensation  previously  made,  and  all  that  is  left  him, 
whether  due  by  the  municipality,  county  or  corporation,  is  the 
right,  if  a  voluntary  payment  is  not  made  at  the  end  of  litigation, 
to  take  coercive  measures  for  the  recovery  of  the  value  of  his 
property  to  which  he  was  clearly  entitled  from  the  municipality 
or  the  private  corporation  before  either  could  use  it  for  public 
purposes. 

Sea    146.     Oompensation    must   precede    the 

taking.  Viewed  in  any  aspect  of  the  case,  whether  taken  by 
the  sovereign  or  by  the  corporation  under  sovereign  authority,  it 
is  a  destruction  of  the  constitutional  guaranty  for  the  protection 
of  private  property  to  appropriate  it,  without  the  consent  of  the 
owner,  to  a  public  use  without  firot  making  compensation  to  him 
in  money  for  the  value  of  property  of  which  he  has  been 
deprived.  We  are  aware  that  in  t&e  condemnation  of  private 
property  for  the  construction  of  railroads,  serious  injury  must 
often  result  to  the  public  by  delay  in  the  progress  of  the  work 
until  the  question  of  compensation  is  determined  by  litigation. 
The  necessity  for  an  immediate  entry  in  all  such  cases  is  apparent, 
still  it  could  LOt  have  been  intended  by  the  framers  of  the  con- 
stitution that  a  mere  security  for  payment  should  be  deemed 
equivalent  to  payment  in  fact.  That  just  compensation  pre-r 
viously  made  authoiized  the  corporation  under  legislative  au- 
thority to  take  private  property  upon  a  credit  by  executing  a 
bond,  payable  at  the  end  of  the  litigation,  is  a  doctrine  that  can 
not  be  sanctioned  by  this  court.  The  language  of  the  Bill  of 
Rights  does  not  admit  of  such  construction. 

In  this  case  the  homestead  of  the  owner  had  been  con- 
demned, and  the  appellant,  not  satisfied  with  the  assessment  of 
damages,  is  permitted  by  the  act  of  1882  to  take  possession  of 
his  dwelling,  his  business  house  and  the  lot  upon  which  they 
stand,  with  no  other  compensation  than  the  bond  of  the  company, 
that  may  or  may  not  be  paid  when  the  litigation  terminates.  He 
may  be  compelled  to  sue  on  the  obligation  to  recover  the  compen- 
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eation  that  the  Constitution  in  express  terms  provides  he  shall 
have  before  his  property  is  taken/ 

If  the  Bill  of  rights  provided  that  the  citizen  should  be  made 
secure  before  his  property  could  be  appropriated  to  public  use, 
there  might  be  some  reason  in  requiring  him  to  look  to  a  bond  of 
Indemnity  for  his  compensation,  and  the  earlier  cases  seem  to  have 
proceeded  on  the  idea  that  this  security  was  what  had  been  guar- 
anteed to  the  citizen  and  nothing  more,  when  it  is  plain,  we  think, 
from  the  language  used  in  that  instrument,  that  just  compensa- 
tion previously  made  means  the  payment  in  money  to  the  owner 
of  the  value  of  his  property,  whether  for  the  sovereign,  a  munici- 
pality, county  or  corporation,  before  it  can  be  taken  from  him. 

Where  the  damages  are  assessed  under  the  act  of  1882,  the 
money  may  be  paid  or  tendered  to  the  owner,  and  if  he  declines 
to  receive  it,  tiis  own  act  entitles  the  company  to  enter  and  appro- 
priate the  property  condemned  for  the  public  use.  <<The  Legis- 
lature might  as  well  declare  a  bond  to  be  good  compensation  at 
the  end  of  the  condemnation  proceedings  as  at  the  beginning. 
Hence,  possession  cannot  be  given  simply  on  an  offer  to  give,  or 
the  giving  of  a  bond."  (Mills  on  Eminent  Domain,  sec.  136,  2d 
ed.)  Mr.  Cooley,  in  his  work  on  Constitutional  Limitations,  says: 
*  'It  is  not  competent  to  deprive  him  (the  citizen)  of  his  property 
and  turn  him  over  to  an  action  at  law,  against  a  corporation  which 
may  or  may  not  prove  responsible,  and  to  a  judgment  of  uncer- 
tain efficacy."     (Const.  Lim.,  562.) 

This  court,  in  the  case  of  Arnold  v.  The  Covington  Bridge 
Company^  reported  in  1  Duv. ,  372,  speaking  through  Chief  Jus- 
tice Robertson  said :  <  < But  the  Constitution  constructively  requires 
an  impartial  assessment  by  a  judicial  process  of  the  actual  value 
in  money,  and  full  payment,  before  private  property  shall  be 
appropriated  to  public  use."  Authorities  might  be  given  sustain- 
ing a  like  construction  of  constitutional  provisions  similar  to 
ours,  and  to  require  the  citizen  to  look  to  a  mere  written  promise 
to  pay  the  compensation  to  which  he  is  entitled,  is,  in  our  opinion, 
a  perversion  of  the  plain  meaning  of  the  Bill  of  Rights. 

Sec.  146.  MeaSTire  of  Damages.  Objections  were 
made  in  the  court  below  to  an  instruction  given  at  the  instance  of 
the  appellee,  and  also  exceptions  taken  to  the  refusal  of  the 
court  to  give  instructions  asked  by  the  appellant.  The  court  told 
the  jury  **they  must  find  from  the  evidence  the  real  value  in 
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money  to  the  owner  of  the  premises  as  they  were  actually  sit- 
uated on  the  twelfth  of  July,  1887,  and  they  will  find  for  the 
owner  the  value  aforesaid."  The  appellant  asked  the  court  to 
say  to  the  Jury  that  they  should  not  take  into  consideration  any 
consequential  injury  or  inconvenience  to  the  defendant  in  the  tak- 
ing of  his  property.  The  last  instruction  the  court  refused  to 
give,  but  gave  the  instruction  asked  by  the  appellee. 

The  appellee  owned  no  property  adjacent  to  the  property  con- 
demned, and  the  damages  he  sustained,  if  any,  in  addition  to  the 
value  of  the  property  taken,  was  the  inconvenience  and  loss  result- 
ing from  his  being  deprived  of  his  home  and  place  of  business, 
and  to  say  that  no  such  fact  should  enter  into  the  estimate  of 
value  would  be  unjust  to  the  owner,  and  place  him  in  a  condition 
where  he  had  sustained  actual  injury  other  than  the  mere  market 
value  of  his  property,  without  affording  him  any  remedy  for  the 
wrong.  This  character  of  case  is  unlike  an  appropriation  of  a 
strip  of  land  where  the  market  value  is  the  criterion,  the  taking 
working  no  other  injury.  Here  the  owner  and  his  family  have 
been  deprived  of  their  homestead,  and  his  place  of  business  taken 
from  him,  and  to  allow  him  simply  what  such  property  is  worth, 
or  would  bring  in  the  market,  would  not  compensate  him  for  the 
injury  sustained. 

The  instruction  for  the  appellee  was  proper,  and  while  the 
jury  might  have  been  told  that  a  mere  ideal  value  placed  on  the 
premises  by  the  owner  should  not  control  them  in  their  verdict, 
yet  it  is  evident  that,  in  ascertaining  the  damages,  the  value  of 
his  home  and  business  house  to  the  owner,  under  the  circum. 
stances,  should  have  entered  into  the  estimate.  It  is  not  certain, 
however,  from  this  record,  that  the  jury  did  more  than  give  the 
owner  the  marketable  value  of  his  premises. 

The  witnesses  for  the  railway  compan}'  fixed  the  market 
value  at  from  five  to  seven  thousand  dollars.  Those  for  the  appel- 
lee fixed  the  market  value  as  high  as  nine  thousand  three  hundred 
and  sixty-one  dollars.  The  jury  returned  a  verdict  of  eight 
thousand  two  hundred  dollars.  The  appellee  was  allowed  to  show 
that,  in  addition  to  the  market  value  proven,  he  had  sustained 
other  loss,  in  having  to  abandon  his  place  of  business,  to  the  ex- 
tent of  two  or  three  thousand  dollars.  We  perceive  no  objection 
to  this  testimony.  The  location  of  appellee's  business  house,  its 
convenience  for  his  labor  and  those  who  patronized  him,  were 
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facts  tending  to  enhance  the  valae  of  the  property  to  the  appellee, 
and  of  which  he  ought  not  to  have  been  deprived. 

There  have  been  in  effect  three  different  verdicts  in  this  case 
fixing  the  value  of  appellee's  property.  The  commissioners  fixed 
the  value  at  seven  thousand  seven  hundred  and  fifty  dollars,  the 
jury  in  the  county  court  at  eight  thousand  dollars,  and  the  jury 
in  the  circuit  court  at  eight  thousand  two  hundred  dollars.  After 
so  many  findings  on  the  one  issue,  with  such  a  small  difference  in 
each  verdict,  we  see  no  reason  for  disturbing  the  judgment  in  the 
absence  of  any  evidence  tending  to  show  that  either  finding  was 
excessive.  The  only  question  made  by  the  appellee  on  his  cross- 
appeal  was  his  right,  as  the  company  had  appealed,  to  supersede 
the  writ  of  possession;  this  he  was  allowed  to  do,  and  perceiving 
no  error  to  the  prejudice  of  the  appellant,  the  judgment  is  now 
affirmed. 

The  ten  per  cent,  damages  will  be  denied,  as  the  appellee  has, 
by  his  supersedeas,  stayed  the  writ  and  enjoyed  the  use  of  the 
premises,  for  the  value  of  which  the  judgment  was  rendered.  No 
reversal  is  asked  on  the  cross-appeal. 

NoTK. — ^The  provision  of  the  BiU  of  Bights  of  Eentuoky  upon  this 
subject  is  as  follows:  *'No  person  shall,  for  the  same  offence,  be  twice  pnt 
in  jeopardy  of  his  life  or  limb;  nor  shall  any  man's  property  be  taken  or 
applied  to  pnblic  use  without  the  consent  of  his  representatives,  and  with- 
out just  compensation  being  previously  made  to  him.*'  Qen.  Stat.,  Con- 
stitution, Art.  18,  sec.  14. 


EETNOLDS  EX  PARTE. 

(52  Ark.  SaO.) 

Eminent  domain— Oompensation—Oonstitatlonal    law. 

Under  the  Constitution  of  Arkansas,  a  statute  authorizing  ^^the  court  or 
judge  in  vacation,*'  in  proceedings  to  appropriate  land  for  a  right  of  way, 
to  designate  an  amount  of  money  to  be  deposited  by  the  company,  sub- 
ject to  the  order  of  court,  and  for  the  purpose  of  making  comx>en8ation 
when  the  amount  shall  have  been  assessed,  and  making  it  lawftd,  upon 
such  deposit  being  made,  for  the  company  to  enter  and  use  the  land  pend- 
ing the  litigation,  was  held  to  be  constitutional,  and  not  to  be  an  infringe- 
ment on  the  right  of  trial  by  jury;  the  constitution  providing  in  such  cases 
that  the  landowner's  comx>ensatlon  shaU  be  ^hnade  in  money*'  or  '^secured 
to  him  by  a  deposit"  before  the  taking  of  his  property. 

Sec.  147.    Facts  stated.    The  Louisiana,  Arkansas  and 


215  REYNOLDS  EX  PARTE.  i  147,  148 

Missouri  Railroad  Company  having  instituted  proceedings  under 
the  statute  Olansf .  Digest,  sees.  5464,  5466)  for  the  condemnation 
of  a  right  of  way  over  the  lands  of  Reynolds,  the  Circuit  Judge, 
in  vacation,  on  the  company's  application,  made  an  order 
designating  a  sum  of  money  to  be  deposited,  subject  to  the  court's 
order,  for  the  purpose  of  making  compensation  when  the  amount 
therefore  should  be  assessed.  Reynolds  then  filed  his  petition  in 
this  court~for  a  writ  of  certiorari  to  quash  the  order  directing  the 
deposit,  on  the  ground,  among  others,  that  the  statute  authorizing 
it  is  unconstitutional ;  that  the  Judge  had  no  power  to  make  the 
order,  and  that  the  amount  to  be  deposited  could  only  be  ascer- 
tained by  the  assessment  of  a  jury.  He  also  objected  to  the  order 
on  the  ground  that  no  legal  notice  o£  the  application  upon  which 
it  was  made  was  served  upon  him. 

COCKRILL,  C.J. 

Sec.  148.  Eminent  domain— Oompensation — Con- 
stitutional law.  The  question  which  controls  this  proceed- 
ing is  the  constitutionality  of  the  seventh  section  of  the  act  of 
April  28,  1873,  whicb  reads  as  follows: 

*< Where  the  determination  of  the  questions  in  controversy 
in  such  proceedings  is  likely  to  retard  the  progress  of  work  or 
the  business  of  such  railroad  company,  the  court  or  judge  in 
vacation,  shall  designate  an  amount  of  money  to  be  deposited  by 
such  company,  subject  to  the  order  of  the  court,  and  for  the  pur. 
pose  of  making  such  compensation  when  the  amount  thereof  shall 
have  been  assessed  as  aforesaid,  and  said  judge  shall  designate 
the  place  of  such  deposit.  Whenever  such  deposit  shall  have 
been  made  in  compliance  with  the  order  of  the  court  or  judge,  it 
shall  be  lawful  for  such  company  to  enter  upon  such  land  and 
proceed  with  their  work  through  and  over  the  lands  in  controversy 
prior  to  the  assessment  and  payment  of  damages  for  the  use  and 
right  to  be  determined  as  aforesaid. 

<<In  all  cases  where  such  company  shall  not  pay  or  depouit 
the  amount  of  damages  assessed  as  aforesaid  within  thirty  days 
after  such  assessment,  they  shall  forfeit  all  rights  in  the  premises.'' 
Mansf.  Dig.  sees.  5464-5-6. 

It  is  argued  that  this  section  attempts  to  authorize  a  pro- 
ceeding which  is  prohibited  by  section  9  of  article  12  of  the  Con- 
stitution of  1874.  That  section  is  as  follows:  **No  property, 
nor  right  of  way,  shall  be  appropriated  to  the  use  of  any  corporation 
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until  full  compensation  therefor  shall  be  first  made  to  the  owner 
in  money;  or  first  secured  to  him  by  a  deposit  of  money;  which 
compensation,  irrespective  of  any  benefit  from  any  improvement 
proposed  by  such  corporation,  shall  be  ascertained  by  a  jury  of 
twelve  men,  in  a  court  of  competent  jurisdiction,  as  shall  be  pre- 
scribed by  law. " 

Prior  to  the  adoption  of  the  constitution  of  1868,  the  48th 
section  of  the  fifth  article  of  which,  was  similar  to  the  section 
above  quoted,  there  was  no  provision  in  the  organic  law  of  this 
State  requiring  compensation  to  precede  the  appropriation  of  pri- 
vate property  for  public  use.  In  the  case  of  C.  &  F,  Ry.  r. 
Turner,  31  Ark.  494  (25  Am.  Rep.  564).  Chief  Justice  English, 
in  treating  of  the  ^wer  of  the  Legislature  under  the  Constitution 
of  1836,  said  there  were  expressions  in  the  case  of  Martin,  ex 
parte,  13  Ark.  198  (58  Am.  Dec.  321),  which  indicated  that  the 
learned  Judge,  who  delivered  the  judgment,  was  of  the  opinion 
that  it  was  incompetent  even  in  the  abaence  of  such  a  provision, 
for  the  Legislature  to  stop  short  of  providing  for  actual  payment 
of  compe^nsation  to  the  owner  before  his  property  could  be  appro- 
priated. He  states  it  as  his  opinion,  however,  that  that  view  is 
opposed  to  the  clear  weight  of  authority. 

In  jurisdictions  where  it  was  settled  that  all  that  could  be 
demanded  by  the  owner  of  the  property  to  be  condemned  was  pro- 
vision for  a  remedy  whereby  he  could  certainly  obtain  compensa- 
tion,  a  difference  of  opinion  existed  as  to  what  remedy  or  provision 
was  adequate  to  a  legal  certainty.  In  the  case  of  C,  F,  Ry.  v. 
Turner,  31  Ark.  supra,  a  bond  with  sureties,  which  was  all  that 
was  demanded  by  the  statute  in  force  prior  to  the  Constitution  of 
1868,  was  held  to  be  adequate.  In  California,  it  was  at  one  time 
held  that,  as  the  payment  of  compensation  need  not  precede  the 
company's  entry  upon  the  land  to  be  condenmed,  an  act  of  the 
Legislature  was  valid  which  gave  the  right  of  entry  for  the  pur- 
pose of  constructing  the  road  upon  paying  into  court  a  sum  of 
money  sufficient  to  pay  the  damages  when  assessed,  or  upon  giv- 
ing security  to  be  approved  by  the  court  or  Judge  {Fox  v.  West 
Pac,  Ry.  Co,,  31  Cal.  538) ;  "but  in  the  subsequent  case  of  Sato- 
hone  V,  Belden,  51  Cal. ,  266,  it  was  ruled  that  the  bond  with 
sureties  which  the  act  provided  for,  did  not  afford  an  adequate 
means  of  compensation  because  the  judgment  against  the  sureties 
might  not  be  efficient.     See  Davis  v.  Ry.,  47  Cal.,  519^-21. 
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These  are  instances  of  the  conflict  of  opinion  on  the  subject. 
In  addition  to  these  perplexities,  one  of  the  inevitable  results  of 
making  compensation  in  advance  an  unconditional  prerequisite  to 
the  right  of  entry,  put  it  in  the  power  of  a  single  individual  upon 
any  proposed  line  of  railway  to  check  its  construction,  if  not  to 
thwart  the  enterprise  where  timq  became  material  in  the  under, 
taking,  by  resorting  to  continuances,  changes  of  venue,  new  trials 
and  appeals. 

The  provision  of  the  Constitution  above  quoted  treats  of  all 
these  difficulties,  and  avoids  the  extremes  of  each.  It  affords  pro- 
tection to  the  landowner  while  taking  from  him  the  power  to  check 
unnecessarily  the  progress  of  public  enterprise,  by  requiring  in 
advance  of  any  appropriation  of  his  land,  actual  payment  of  com- 
pensation or  what  was  deemed  the  most  certain  security  therefor 
— :that  is,  a  deposit  of  money,  instead  of  a  bond  with  sureties,  as 
statute  formerly  required.  But  when  the  landowner  is  secured 
in  the  manner  required  by  the  Constitution,  the  conditions  of  that 
instrument  are  fulfilled  and  the  company  is  authorized  to  enter 
upon  the  land  to  construct  its  road  without  further  delay.  See 
St.  Louis  dh  S,  R  Ry,  v.  E.  &  H.  F,  B.  Co.,  85  Mo.  307;  Cen- 
tral Branch  IT.  P.  Co.  v.  Atchison,  etc. ,  Ri/. ,  28  Kan.  453 ;  Wag- 
ner V.  Ry. ,  38  Ohio  St.  32 ;  Ry.  v.  Dyer,  35  Ark. ,  363. 

Sec.  149.  Same — Jury  trial — Oonstruction  of 
Oonstitution.  But  a  question  of  more  difficulty  is  how  shall 
the  amount  of  the  security  be  fixed?  Must  it  be  < 'ascertained  by 
a  jury  of  twelve  men  in  a  court  of  competent  jurisdiction, "  or  does 
that  clause  of  the  Constitution  refer  only  to  the  final  assessment 
of  the  compensation,  leaviag  the  legislature  free  to  provide  another 
method  for  ascertaining  the  amount  of  security  to  be  demanded? 
The  probable  design  in  inserting  the  clause  as  to  jury  trial  in  this 
connection,  and  its  proper  limitation  as  here  used,  may  in  some 
measure  be  elucidated  by  recalling  the  restrictions  the  legislature 
could  impose  upon  that  privilege  in  a  statutory  proceeding  un- 
known to  the  common  law ;  and  also  by  referring  to  the  established 
practice  of  the  courts  in  taking  security  where  the  law  required  it 
as  preliminary  to  the  provisional  possession  of  property  taken 
from  the  owner,  or  one  claiming  to  be  the  owner,  under  process 
of  law  in  other  proceedings,  as  well  as  those  to  enforce  the  right 
of  eminent  domain. 

In  the  absence  of  an  express  provision  on  the  subject,  trial  by 
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jury  in  a  proceeding  to  assess  damages  for  appropriating  a  right 
of  way,  is  not  a  constitutional  right.  It  was  not  guaranteed  in 
such  cases  by  the  Constitution  of  1836.  Railway  v.  Trout ^  32 
Ark.  17.  The  purpose,  we  must  suppose,  of  introducing  this 
provision  into  the  Constitutions  of  1868  and  1874,  was,  as  is  said 
by  the  Supreme  Court  of  Ohio,  of  a  like  provision  in  the  Consti- 
tution of  that  State,  <  <to  enlarge  the  rights  of  the  citizens  by  ex- 
tending the  right  of  trial  by  Jury  to  a  class  of  cases  wherein  it 
did  not  before  exist.  "But,"  continues  the  court,  <<we  can  find  no 
evidence  on  the  part  of  the  f ramers  of  the  Constitution  to  fortify 
this  extension  of  the  right  with  immunities  and  privileges  un- 
known in  the  history  of  the  law  relating  to  juries  and  not  enjoy- 
able in  other  coses  wherein  the  right  of  such  trial  previously 
existed."     Reckner  v,  Warner ^  22  Ohio  St.  275. 

Now,  the  right  to  have  a  jury  fix  the  amount  of  security  to 
be  taken  as  indemnity  against  an  act  thereafter  to  be  done,  is  an 
anomaly  in  other  proceedings,  and  while  that  is  not  a  sufficient 
reason  for  holding  that  the  framers  of  the  Constitution  may  not 
have  desired  to  confer  the  right  in  this  class  of  cases,  the  known 
practice  of  taking  security  in  advance  of  the  assessment  of  dama- 
ges in  these  (see  Gould's  Digest,  Chapter  140>  as  in  other  some- 
what analogous  cases,  in  the  absence  of  any  known  evil  to  be 
corrected  growing  out  of  the  abuse  of  the  practice,  furnish  strong 
reasons  for  supposing  that  the  word  "secured"  when  used  in  the 
Constitution,  was  intended  to  be  restricted  to  the  sense  in  which 
it  was  commonly  understood,  unless  a  different  intention  is  indi- 
cated. <*  Every  word  employed  in  the  Constitution  is  to  be 
expounded  in  its  plain,  obvious  and  common-sense  meaning, 
unless  the  context  furnishes  some  ground  to  control,  qualify  or 
enlarge  it."     Story's  Const.,  sec.  451. 

Now,  the  framers  of  the  Constitution  and  the  people  were 
familiar  with  the  analogies  of  the  law  which  permit  a  citizen  to 
be  deprived  of  the  possession  of  his  property  pending  litigation, 
upon  the  execution  by  the  adverse  claimant  of  a  bond  with  sureties 
in  a  sum  sufficient  to  secure  iiim  against  loss.  The  actions  of 
replevin,  and  unlawful  detainer,  and  suits  in  which  one  is 
ousted  by  a  receiver  appointed  for  the  purpose,  are  familiar  in- 
stances.  In  either  case  the  owner  is  deprived  of  the  use  of  his 
property,  and  may  lose  the  property  itself,  by  conversion,  spolia- 
tion or  destruction,    and  his  protection  is  the  security  which  the 
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law  demands  in  advance  for  his  benefit.  Security  in  such  cases  has 
but  its  common  meaning  of  something  given  or  deposited  to  make 
certain  the  fulfilment  of  an  obligation,  and  it  necessarily  precedes 
the  ripening  of  the  obligation.  The  practice  designed  by  the 
Constitution  seems  to  have  been  framed  in  analogy  to  such  pro- 
ceedings  and  to  depart  from  the  former  practice  in  condemnation 
proceedings  only  in  requiring  a  deposit  of  money  in  lieu  of  a  bond 
with  sureties.  The  requirement  that  a  deposit  of  money  shall  be 
made  to  secure  the  payment  of  compensation  to  the  landowner 
pre-supposes  that  time  is  not  ripe  for  payment;  else  no  provision 
for  security  would  be  needed. 

It  has  been  suggested  that  the  clause  means  only  a  deposit  of 
the  assessment  made  by  a  jury  in  a  condemnation  proceeding  as  a 
provision  for  cases  where  the  owner  may  refuse  to  accept  the 
amount  awarded  as  payment,  or  may  be  unknown,  or  not  sui 
jur%9.  It  certainly  covers  these  contingencies,  and  might 
easily  have  been  restricted  to  them,  if  it  had  been  so  intended. 
But  the  language  employed  does  not  restrict  the  meaning  to  such' 
cases;  it  is  general — compensation  must  be  paid  or  secured  in 
every  case;  and,  pending  proceedings  to  condemn,  it  is  for  the 
Legislature  to  determine  when  the  deposit  by  way  of  security 
may  be  made. 

It  is  also  suggested  that  the  Judge  may  fix  the  amount  of  the 
security  at  a  sum  not  suflScient  to  make  <<full  compensation." 
The  same  objection  may  be  urged  to  the  assessment  of  a  jury — 
on  a  second  trial  the  award  may  be  increased  and  so  the  deposit 
made  in  pursuance  of  the  first  verdict  be  insuflScient  to  meet  the 
final  award.  The  expediency  of  submitting  the  question  to  one 
or  the  other  is  remitted  to  the  Legislature.  In  either  case  the 
land  owner  has  the  further  protection  that  his  title  is  not  divested, 
nor  does  the  right  to  the  easement  vest  in  the  corporation  until 
the  damages  awarded  by  a  jury  are  paid  (C.  and  F.  Ry,  v.  Turner ^ 
31  Ark.,  supra;  Mansf.  Dig.,  sec.  5466,  supra);  and  the  deposit 
being  a  security  also  for  compensation  for  any  damages  done  in 
the  attempted  appropriation  of  the  right  of  way,  when  the  proceed- 
ing proves  unsuccessful  or  is  abandoned  by  the  corporation,  the 
owner  may  recover  the  deposit  and  retain  his  land. 

The  Ohio  Constitution  contains  a  provision  almost  identical 
with  the  one  in  question.  The  Supreme  Court  of  that  State  in 
Warner  v.  Ry.^  38  Ohio.  St.  supra,  construed  it  as  meaning  that 
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the  right  of  entry  by  the  company  and  the  right  to  receive  com- 
pensation by  the  landowner,  are  co-existent;  and  that  when  entry 
is  made,  the  landowner  is  eo  instanti  entitled  to  receive  compensa- 
tion. But  that  conclusion  seems  to  us  to  lay  stress  upon  the  first 
part  of  the  provision  in  relation  to  the  payment  of  the  compensa. 
tion  at  the  expense  or  in  disregard  of  the  subsequent  provision  as 
to  the  security  to  be  given  for  payment.  The  latter  Is  of  equal 
dignity  with  the  former,  and  entitled  to  the  same  consideration  in 
construing  the  provision.  The  Supreme  Court  of  Missouri,  on 
the  other  hand,  under  a  more  restrictive  constitutional  provision 
declaring  that  until  compensation  <<  shall  be  paid  to  the  owner,  or 
into  court  for  the  owner,  the  property  shall  not  be  disturbed," 
hold  that  the  company  may  enter  pending  an  appeal,  after  paying 
into  court  the  amount  assessed  by  the  jury,  without  giving  the 
owner  the  right  CO  iw«f aw ^i  to  receive  the  money  thus  paid,  but 
that  it  remains  on  deposit  as  security  for  the  judgment  if  it  is 
affirmed,  or  as  security  for  any  judgment  that  may  be  subse- 
quently rendered.  See  A.  T.  <Sc  S.  F.  Ry,  v.  Schneider^  127  111., 
"151  (20  N.  E.  Rep.  41). 

Sec.  160.    Same— Statute  constitutional.    The  act 

assailed  in  this  case  was  passed,  as  was  said  in  C.  dh  F,  Ry.  v. 
Turner,  31  Ark.  494  (25  Am.  Rep,  564),  to  conform  to  the  provis- 
ions of  the  Constitution  of  1868,  and  has  been  steadily  acquiesced 
in  since  the  adoption  of  the  present  instrument.  Many  miles  of 
railway  have  been  constructed  under  it  and  many  condemnation 
proceedings  had  where  the  entry  was  made  before  the  judgment 
of  condemnation — not  a  few  of  which  have  passed  through  this 
court  without  an  intimation  of  the  invalidity  of  any  provision  of 
the  act;  the  Circuit  Judges  from  the  passage  of  the  act  have  con- 
formed their  practice  to  the  requirements  of  the  provision  that  is 
now  attacked;  and  finally,  we  have  an  affirmance  of  its  validity  by 
this  court  in  the  case  of  Niemeyer  v.  Ry,,  43  Ark,  111,  in  an 
opinion  by  Judge  Eakin,  prior  to  the  death  of  Chief  Justice 
English.  The  state  of  the  case  was  exactly  that  now  presented, 
except  that  the  landowner  resorted  to  equity  for  an  injunction 
instead  of  seeking  his  remedy  through  certiorari,  as  the  petitioner 
here  does.  The  court  say  that  <  *if  the  proposed  action  of  the 
railway  be  authorized  there  can  be  no  doubt  of  the  power  to  arrest 
it  by  injunction;"  and,  after  discussing  other  questions,  and  men- 
tioning the  fact  that  the  only  authority  of  the  company  in  appro- 
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priating  the  right  of  way  at  that  time  was  by  virtue  of  a  deposit 
of  money  made  ander  the  order  of  the  court  where  the  proceedings 
to  condemn  were  pending,  denied  relief  to  the  complainants.  The 
question  now  presented  is  not  argued  by  the  court  in  that  case, 
and  we  are  asked  for  that  reason  to  overrule  the  decision. 

It  is  essential  in  any  case  that  a  prohibition  upon  the  power 
of  the  Legislature  should  be  certainly  found  in  the  Constitution 
to  warrant  the  court  in  declaring  a  legislative  act  void ;  but  where 
the  act  has  been  long  acquiesced  in  by  the  legislative  and  judicial 
branches  of  the  government,  the  courts  should  be  satisfied  that  it 
is  repugnant  not  only  to  the  express  and  unequivocal  terms  of  the 
instrument,  but  to  its  intent  and  reason,  before  resorting  to  their 
extraordinary  power  of  nullification.  <  <Where  a  particular  con- 
struction has  been  accepted  as  correct,  and  especially  when  this 
has  occurred  contemporaneously  with  the  adoption  of  the  Consti- 
tution, and  by  those  who  had  opportunity  to  understand  the  inten- 
tion of  the  instrument,  it  is  not  to  be  denied  that  a  strong  pre- 
sumption exists  that  the  construction  rightly  interprets  the 
intention."  Cooley  Const.  Lim.  67;  State  v.  Sorrelh,  15  Ark. 
664.  Such  matters  are  not  entitled  to  controlling  weight,  for 
acquiescence  for  no  length  of  time  can  legalize  a  clear  usurpation 
of  power,  but  when  an  examination  of  the  Constitution  leaves  a 
doubt,  the  judges  are  warranted  in  looking  to  these  extraneous 
matters  for  aid.  We  cannot  draw  from  the  language  of  the  Con- 
stitution the  plain  and  unmistakable  meaning  that  the  act  in  ques- 
tion is  a  usurpation,  and  therefore  declare  it  to  be  a  legitimate  ex- 
ercise of  the  legislative  prerogative. 

The  act  of  the  circuit  judge  in  fixing  the  amount  of  deposit, 
is  a  step  taken  pending  the  suit  to  condemn;  the  land  owner  is 
interested  in  ascertaining  the  amount  to  be  deposited,  and  is  enti- 
tled to  notice  of  the  time  and  place  of  the  proceeding  as  of  any 
other  step  taken  in  the  cause  in  vacation.     See  Mansf.  Dig.  sec. 

5212.  But  the  appearance  of  the  petitioner  was  a  waiver  of 
notice  in  this  case. 

Other  questions  have  been  argued  by  counsel,  but  the  power 

of  the  judge  to  act  is  the  only  one  presented  by  this  proceeding. 

So  far  as  the  plaintiff  can  litigate  the  other  questions   at  all,  it 

must  be  by  independent  action  in  the  appropriate  tribunal,  or  by 
appeal  from  the  judgment  of  condemnation. 

The  writ  will  be  quashed. 

Hemingway,  J.  dissento. 
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ANNOTATIONS. 

Sec.  151.  As  to  when  compensation  must  pre- 
cede the  taking.  Upon  this  subject  there  is  much  conflict  of 
authority.  In  a  number  of  cases  it  is  held  that  the  legislature  has 
no  power  to  take  private  property  for  public  use  without  provid- 
ing for  previous  compensation,  and  this  rule  seems  to  rest  upon 
sound  reason  and  the  weight  of  authority.  In  the  case  of  Gard- 
ner v.  JSfewhurghy  2  Johns.  Ch.  161  (7  Am.  Dec.  626),  the  court 
say :  *  'Private  property  cannot  be  violated  in  any  case,  or  by 
any  set  of  men,  or  for  any  public  purpose,  without  the  interposi  • 
tion  of  the  legislature.  And  how  does  the  legislature  interpose 
and  compel?  *Not,*  says  Blackstone,  1  Com.  139,  «by  abso- 
lutely stripping  the  subject  of  his  property  in  idu  arbitrary  manner, 
but  by  giving  him  a  full  indemnification  and  equivalent  for  the 
injury  thereby  sustained.  The  public  is  now  considered  as  an 
individual  treating  with  an  individual  for  an  exchange.  All  that 
the  legislature  does  is  to  oblige  the  owner  to  alienate  his  posses- 
sions for  a  reasonable  price;  and  even  this  is  an  exertion  of  power 
which  the  legislature  indulges  with  caution,  and  which  nothing 
but  the  legislature  can  perform. '  "  In  Bensley  v.  Mountain  Lake 
Water  Go.  13  Cal.  306  (73  Am.  Dec.  575),  the  court  say:  «<This 
statutory  power  of  taking  property  from  the  ownen  without  his 
consent  is  one  of  the  most  delicate  exercises  of  governmental 
authority.  It  is  to  be  watched  and  guarded  with  jealous  scrutiny. 
Important  as  the  power  may  be  to  the  government,  the  inviolable 
sanctity  which  all  free  institutions  attach  to  the  rights  of  prop- 
erty of  the  citizens  constrains  the  strict  observance  of  the  sub- 
stantial provisions  of  law,  which  are  prescribed  as  modes  of  the 
exercise  of  the  power,  and  to  protect  it  from  abuse.  All  statu- 
tory modes  of  divesting  titles  are  strictly  construed,  and  to  be 
strictly  followed.  He  who  relies  for  a  title  upon  an  extraordi- 
nary mode  of  acquisition  given  him,  not  by  the  will  of  the  owner, 
expressed  or  implied,  but  against  his  will  and  by  the  mandate  of 
the  law,  must  show  for  his  warrant  a  strict  compliance  with  those 
statutory  rules  from  which  his  title  accrues." 

In  Iowa  the  constitution  provides  that,  ''private  property 
shall  not  be  taken  for  public  use  without  just  compensation  has 
been  made;"  and  a  similar  provision  is  contained  in  the  constitu- 
tion of  Missouri. ,  Under  these  provisions  it  is  held  that  it  is 
incompetent  for  either  the  legislature  or  the  courts  to  divest  a  cit- 
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izen  of  his  property,  even  for  pablic  purposes,  until  compensa* 
tion  is  first  made.  Oear  v,  Dubuque  and  Sioux  City  R,  R,  Co,, 
20  la.  523  (89  Am.  Dec.  550).  In  Colorado  the  constitution  pro- 
hibits the  taking  or  damaging  of  private  property  for  public  or 
private  use  without  just  compensation  and  that,  until  such  com- 
pensation <<shall  have  been  paid  to  the  owner  or  into  court  for  the 
owner,  the  property  shall  not  be  needlessly  disturbed  or  the  pro- 
prietary rights  of  the  owner  divested."  Under  this  provision  it 
is  held  that  a  statute  authorizing  the  court  to  permit  the  petitioner, 
in  a  condemnation  proceeding,  to  have  temporary  possession,  is 
not  unconstitutional.  MeClain  v.  People,  9  Colo.  190  (11  Pac. 
Bep.  85).  In  SLansas  and  Wisconsin  it  is  held  that  a  railroad 
company  acquires  no  right  to  land  condemned,  except  to  make  its 
survey,  until  the  money  is  actually  paid  or  deposited  for  the  ben- 
efit of  the  land-owner.  Chicago,  K.  <fc  W.  R.  R,  Co.  v,  Watkins, 
43  Kan.  50(22  Pac.  Rep.  985);  Powers  v.  Bears,  12  Wis.  213 
(78  Am.  Dec.  733).  Under  the  provision  of  the  constitution  of 
the  United  States  to  the  effect  that  private  property  shall  not  be 
taken  for  public  use  without  just  compensation,  it  is  held  that  a 
statute  authorizing  a  railroad  company  to  take  possession,  pending 
an  appeal,  upon  a  deposit  in  court  of  double  the  amount  of  the 
award,  is  constitutional  and  that  by  such  possession  title  does 
not  pass  from  the  land-owner  to  the  company.  Cherokee  Nation  v. 
Southern  Kan,  Ry.  Co.,  135  U.  S,  Rep.  641  (10  Sup.  Ct.  Rep.  965). 

Sec.  152.^  Same^-Taking  by  the  State.  In  some  of 

the  states  a  distinction  is  made  between  a  taking  by  the  state  for 
public  purposes  and  a  taking  for  the  use  of  a  private  corporation; 
and  it  is  held  that  in  the  former  case  the  compensation  need  not 
precede  the  taking.  Willyardv.  Hamilton,  7  Ohio,  Pt.  II,  111 
(So  Am.  Dec.  195).  The  court  say:  <<The  constitution  declares 
that  private  property  may  be  appropriated  to  the  public  use,  pro- 
vided a  compensation  is  made  to  the  owner.  This  right  to  take 
private  property,  is  called,  by  writers  on  public  law,  the  eminent 
domain  of  a  state,  and  there  is  a  great  difference  of  opinion 
among  them  upon  the  question  whether  the  state  is  bound  to 
make  compensation.  The  clause  in  our  constitution  was  inserted 
for  the  purpose  of  settling  these  doubts,  and  not,  as  has  been  gen- 
erally supposed,  for  the  purpose  of  rendering  the  compensation  a 
condition  precedent." 

In  Mulligan  v.  City  of  Perth  Amhoy,  52  N.  J.  L.  132,  the 
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court  say:  -^'By  the  constitution  of  this  state  a  distinction  is  made 
between  those  cases  in  which  property  is  taken  directly  by  the 
state,  as  by  a  municipal  corporation  by  state  authority,  and  those 
cases  in  which  a  private  corporation,  acting  as  the  state's  agent, 
appropriates  private  property  for  a  public  purpose.  In  the  latter 
case  actual  compensation  to  the  owner  must  precede  the  taking  of 
his  lands,  whereas  in  the  former  it  is  enough  if  provision  be  made 
by  which  the  owner  can  obtain  compensation,  and  that  an  im- 
partial tribunal  is  provided  for  assessing  it.  Loweree  v.  Newark^ 
9  Vroom  151;  Wheeler  v.  Essex  Road  Board,  10  Id.  291." 


BAILET  y.   SWEENEY. 
(64  N.  H.  296.) 

Eminent  dOxnain^IJBe  of  the  fee.  The  fee  of  land  taken  for  a 
railroad  remains  with  the  owner  from  whom  the  land  was  taken  and  he  may 
make  any  nse  of  the  land  not  inconsistent  with  the  use  of  the  easement  for  rail- 
road purposes.    Grass  growing  upon  such  land  belongs  to  snoh  owner. 

Sec.  153.  Eminent  domain— Use  of  the  fee.  Tres- 
pass and  trover,  for  taking  and  carrying  away  three  tons  of  liay. 
Facts  found  by  the  court.  The  hay  in  question  was  cut  by  the 
servants  of  the  Sullivan  County  Railroad  upon  land  within  the 
limits  of  their  location  where  the  road  crosses  the  plaintiff's  farm. 
After  it  had  been  cut,  and  before  its  removal,  the  corporation 
refused  to  allow  the  plaintiff  to  take  it,  but  gave  it  to  the  defend- 
ant, one  of  their  servants,  who  carried  it  away  to  his  own  use. 
The  rights  and  title  of  the  corporation  in  the  land  where  the  hay 
was  cut  were  acquired  by  condemning  and  taking  it  for  railroad 
purposes  by  legal  proceedings.  Due  precaution  against  fire  and 
the  safe  operation  of  the  road  required  that  the  grass  and  bushes 
growing  by  the  side  of  the  track  should  be  cut  and  removed,  or 
burned  upon  the  ground.  The  court  found  for  the  plaintiff,  and 
the  defendant  excepted. 

Allen,  J. 

The  Sullivan  County  Railroad,  whose  servant  the  defendant 
is,  and  by  whose  direction  and  gift  the  grass  was  taken  and  used, 
assume  the  defense  of  the  case.  The  grass  grew  within  the  limits 
of  the  railroad  upon  land  that  had  been  a  part  of  the  plaintiff's 
farm  and  taken  for  railroad  purposes.     The  fee  in  the  land  taken 
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for  a  railroad  remains  with  the  owner  from  whom  the  land  waff 
taken.  The  railroad  have  the  possession  and  control  of  the  land 
to  use  for  constructing,  maintaining  and  operating  a  railroad. 
Blake  v.  Rich,  34  N.  H.  282.  If  there  was  a  reasonable  neces- 
sity for  the  defendants  in  interest  to  remove  the  grass  for  the 
safety  of  passing  trains,  or  as  a  precaution  against  the  spread  of 
fire,  for  the  damages  from  which  the  railroad  are  liable,  it 
was  not  necessfiry  to  sell  or  give  away  the  grass;  nor  did  their 
possession  of  the  land  for  railroad  purposes  entitle  them  to  appro- 
priate the  hay.  Chapin  v,  Sullivan  Railroad^  39  N.  H.  564, 
570  (75  Am.  Dec.  237);  Aldrich  v.  Drury,  8  R.  I.  654  (5  Am. 
Rep.  624);  Taylor  v.  New  York  dh  Z.  B.  R,  R.  Co.,  9  Vroom  28; 
Pierce  on  Railroads  160.  If  the  safe  operation  of  the  railroad 
and  the  protection  of  their  business  made  it  necessary  to  exclude 
the  plaintiff  from  the  land  occupied  by  the  road,  there  is  nothing 
to  show  that  the  defendant  could  not  have  left  the  grass,  or 
placed  it  where  the  plaintiff  could  conveniently  have  taken 
it  Baker  v,  Shephard^  25  N.  H.  208,  218.  The  servant  of  the 
railroad,  by  their  direction,  appropriated  and  used  the  grass  for 
his  own  benefit;  and  this  not  being  necessary  to  nor  having  any 
connection  with  the  management  of  the  road,  was  a  conversion  of 
the  plaintiff's  property  by  the  defendants. 

Judgment  for  the  plaintiff. 
Clark  J.  did  not  sit;  the  others  concurred. 

Note.— In  Union  Pac,  By,  Co.  v.  Kindred,  43  Kan.  184  (28  Pao.  Rep. 
112),  the  conrt  say:  **If  the  abutting  land-owners  own  the  fee  of  the  right- 
of-way,  they  may  nse  the  land  in  any  way  not  inconsistent  with  the  para- 
mount rights  of  the  railway  company;  but  such  use  will  not  give  them  ad- 
verse possession  so  as  to  confer  title.  Kirk  v.  Smith,  9  Wheat.  241  (6  L.  Ed. 
61);  McClellanav.  Miller,  28  0.  St.  488;  Railxoay  Co,  v.  Harris,  28  Ean« 
206;  Railway  Co,  v,  Lewis,  20  Am.  A,  Eng.  B.  B.  cases,  196;  Sapp  v.  Railway 
Co.,  61.  Md.  116." 


HONTOOMERT  (CITY  COUNCIL)  V.  HADDOX. 

(89  Ala.  181.) 

Eminent  domain— Ck>n8equential  damafires  caused  by  a 
municipality— Common  law  rule.  At  common  law,  unless  there  was 
an  actual  taking  of  the  property,  a  municipality,  in  the  exercise  of  the 
right  of  eminent  domain,  was  **not  liable  for  consequential  damages,  unless 
there  was  some  negligence,  or  want  of  skill,  in  the  execution  of  the  work.** 
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Same — Statutory  provisions  construed.  Where  the  oonstitn- 
tion  or  the  statute  provides  that  private  property  shall  not  be  taken, 
'^damaged/'  or  ^^injored"  without  compensation  to  the  owner,  oonsequen- 
tial  damages  may  be  recovered. 

Same — ^Measure  of  damagres.  In  those  oases  where  consequen- 
tial damages  are  recoverable,  the  measure  of  damages  "is  the  decrease  in 
the  actual  value  of  the  property,  occasioned  by  the  improvement  thus 
made  for  the  public  benefit." 

SOMERVILLE,  J. 

Sec.  154,  Pacts  stated.  This  action  is  one  entirely 
analogous  to  thai  presented  in  City  Council  of  Montgomery  v, 
Tottmsendj  80  Ala.  489;  s.  c,  84  Ala.  478,  which  was  before  this 
court  twice  on  appeal.  The  plaintiff  in  this  suit  claims  damages 
for  the  injury  done  his  property  on  Herron  street  in  the  city  of 
Montgomery,  by  reason  of  the  grading  and  cutting  down  of  the 
street  and  sidewalk  contiguous  to  the  property,  which  is  alleged 
and  proved  to  have  been  done  by  authority  of  the  city  council. 
The  side- walk  was  from  ten  to  fifteen  feet  above  the  altitude  of 
the  street,  and  was  cut  down  to  the  level  of  the  street  grade;  but 
no  excavation  was  made  beyond  the  width  of  the  highway  as  orig- 
inally dedicated  more  than  fifty  years  ago.  The  defendant  justi- 
fied under  its  alleged  power  to  grade  the  street  and  side- walks, 
and  its  duty  to  keep  them  in  repair,  so  as  to  make  them  safe  for 
the  passage  of  pedestrians  and  vehicles.  It  can  scarcely  be  de- 
nied, that  the  plaintiff's  property  has  been  injured  or  damaged  by 
the  change  of  the  street  grade,  rendering  it  less  accessible,  less 
desirable  as  a  place  of  residence,  and  appreciably  diminishing  its 
market  value.  The  verdict  of  the  jury  in  favor  of  the  plaintiff, 
for  something  over  the  sum  of  $630,  is  conclusive  on  this  point. 

The  only  inquiry,  as  it  seems  to  me,  is  whether  the  defend- 
ant municipality  is  to  bear  this  loss;  or,  if  not,  to  what  extent  it 
is  to  be  relieved  of  the  burden,  necessarily  at  the  expense  of  the 
plaintiff. 

Jhis  question  has  been  ably  considered  in  the  opinions  of 
Chief  Justice  Stone  and  Mr.  Justice  Clopton,  in  the  case  of  Town- 
send,  to  which  I  have  above  alluded.  With  much  in  those  opin- 
ions 1  fully  agree,  bu^  upon  a  more  mature  consideration  of  the 
authorities,  I  feel  impelled  to  hold  a  modified  view  as  to  one  or 
more  of  the  conclusions  there  announced. 

Sec.  155.    Eminent  domain— Consequential  dam- 
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ages  caused  by  a  munioipality— Ck>ininon  law  rule. 

We  are  all  agreed  as  to  the  old,  or  common  law  rule,  which  pre- 
vailed in  this  State  prior  to  the  Constitution  of  1875,  as  to  the 
liability  of  municipalities  for  grading  and  improving  streets. 
Where  they  were  invested  with  the  authority  to  make  such  im- 
provements, and  did  not  exceed  such  authority,  and  there  was  no 
actual  taking  of  the  plaintiff's  property  in  the  exercise  of  the 
right  of  eminent  domain,  cities  and  towns  were  not  liable  for 
what  are  termed  eanseqiteutial  damages,  unless  there  was  some 
negligence,  or  want  of  skill,  in  the  execution  of  the  work.    Or,  as 
stated  by  Mr.  Freeman,  in  his  note  to  the  case  of  Perry  v.  City 
of  Worcester^  6  Gray,  544  (66  Am.  Dec.  437).    <* Where  the  act  is 
done  by  a  city  under  authority  of -a  valid  statute  or  charter,  it  is 
not  liable  for  consequential  damages  to  persons  or  property  neces- 
sarily incidental  to  the  work  performed,  unless  the  action  is  given 
by  the  statute,  even  when  the  same  act,  if  done  without  leglsla- 
tive  authority,  would  have  been  actionable.     But  the  act  must 
be    performed    with    reasonable    care    and    without   want    of 
reasonable    skill.*'       This    view    is    announced    in    the    case 
of   TotoTisendj  supra^  80   Ala.  491,    and  is  well  supported  by 
the  authorities.     The  reason  is,  that  the  owner  of  the  property 
must  ordinarily  be  presumed  to  hold  it  subject  to  the  paramount 
public  right,  and  to  the  contingency  of  a  diminution  in  value 
resulting  from  the  exercise  of  the  municipal  right  to  improve  the 
streets  for  the  public  good,  <4n  any  manner  which  shall  not* 
deprive  him  of  property,  nor  disturb  him  in  the  lawful   use  of 
anything  which  should  of  right  be  his."     As  said  by  Robertson, 
C.   J.,  4  Dana,  154  (29  Am.   Dec.  395)  <at  would  have   been 
damnum  absque  injuria — loss,    not    injury — inconvenience,    not 
wrong — ^to  which  every  citizen  must  submit,  and  to  something 
like  which  every  citizen  does  submit,  for  the  public  good."     The 
State  held  its  highways  in  trust  for  ^he   public  use.     It  had  the 
right  to  improve  them,  or  to  authorize  their  improvement  through 
the  agency  of  its  municipalities,  although  such  action   for   the 
public  benefit  might  result  in  injury  to  the  private   property  of 
the  citizen.     The  prerogative  of  the  State  was   to  exempt  itself 
from  such  actions  for  damages  consequentiafto  the  injury  inflicted, 
and  it  was  conceived  proper,  in  the  light  of  former  experiences, 
that  the  same  prerogative  should  be  extended  to  its  municipal 


i   155  EMINENT  DOMAIN.  228 

agents  employed  to  accomplish  the  same  end. — Transportation 
Co.  V.  Chicago,  99  U.  S.  635  (25  L.  Ed.  336). 

This  was  a  severe  rule,  fall  of  hardships  and  injustice — ^that 
an  a6t  done  under  lawful  authority,  if  done  in  a  proper  manner, 
would  not  subject  the  party  doing  it  to  an  action  whatever  the 
consequences  might  be,  in  the  absence  of  any  actual  taking  of  the 
property  of  the  injured  party.  It  opened  wide  the  door  for  the 
monstrous  invasions  of  the  rights  of  the  private  property  of  the 
citizen,  under  the  authority  conferred  by  legislatures  on  corpora- 
tions, especially  municipal  and  railroad.  The  jurisprudence  of 
every  State  in  the  Union  famishes  unrighteous  illustrations  of  pri. 
vate  property  injured  by  the  construction  of  railroads,  and  dam- 
aged by  municipal  improvements  made  at  the  expense  of  the  citi- 
zen for  public  good.  Radcliff  v.  Mayor  dec, ,  Brooklyn,  4  N.  Y. 
195  (53  Am.  Dec.  357);  Murphy  v.  Chicago,  29  111.  279  (81  Am. 
Dec.  307)\Nevinsv,  City  of  Peoria,  41  111.  502  (89  Am.  Dec. 
392);  Mayor  dhc.  v.  Orenherg,  28  Ga.  46  (73  Am.  Dec.  748);  Mills 
on  Eminent  Domain  (2d  Ed.)  sees.  204,  204a;  2  Beach  Law  Rail- 
ways, sec.  825;  Penn,  R.  R,  Co.  v.  Marchant,  119  Penn.  St.  541 
(13  Atl.  Rep.  690;  33  Am.  &  Eng.  R.  R.  Cases,  116);  Transport 
tation  Co.  v.  Chicago,  99  U.  S.  635  (25  L.  Ed.  336). 

There  are  two  notable  cases  in  the  State  of  Pennsylvania, 
which  well  illustrate  the  common-law  rule  above  announced.  As 
it  seems  to  be  conceded  that  the  hardship  of  these  cases — ^the 
want  of  a  remedy  for  an  admitted  mischief — led  to  the  incorpora- 
tion in  the  Pennsylvania  Constitution  of  1874  of  a  provision  of 
which  section  7  of  Art.  XIV  of  our  present  Constitution  (of  1875) 
hereafter  quoted,  is  an  exact  copy,  I  deem  a  particular  reference 
to  these  decisions  to  be  appropriate.  In  0'  Connor  v.  Pittsburg, 
18  Penn.  St.  187,  decided  in  1851,  the  cutting  down  by  the  city 
of  Pittsburg  of  the  grade  of  a  street  rendered  entirely  useless  a 
church  building,  which  was  shown  to  have  cost  about  $25, 000, 
and  practically  destroyed  its  value  as  a  place  of  worship.  **The 
loss  to  the  congregation, "  said  the  court,  **is  a  total  one,  while 
the  gain  to  holders  of  property  in  the  neighborhood  is  immense. 
The  legislature  that  incorporated  the  city  never  dreamt  that  it  was 
laying  the  foundation  of  such  injustice;  but,  as  the  charter  stands, 
it  is  unavoidable."  It  was  stated  by  Chief  Justice  Gibson,  that 
the  case  was  re-argued,  <  *in  order  to  discover,  if  possible,  some 
way  to  relieve  the  plaintiff  consistently  with  law;  but,"  he  added. 
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*'I  grieve  to  say  we  have  discovered  none.''  So,  in  Monongahela 
Navigation  Co.  v.  Coons,  6  Watts  &  Serg.  101,  where  the  defend- 
ant corporation  constructed  a  dam  in  the  Monongahela  river  under 
legislative  license,  which  caused  back-water  for  several  miles  in  a 
tributary  of  that  river,  and  resulted  in  great  damage  to  plaintiff's 
mill,  the  court  held  the  injury  to  be  remediless,  because  no  por. 
tion  of  the  plaintiff's  property  had  been  taken  by  the  offending 
corporation,  the  damage  being  merely  consequential. 

The  unjust  distinction  thus  obtained  at  common  law,  that 
one  who  was  injured  by  the  rightful  exercise  of  eminent  domain, 
could  not  recover  damages  for  such  injury,  however  great,  unless 
some  portion  of  his  property  was  actually  taken.  If  the  least  por- 
tion of  his  property  was  taken,  however,  the  owner  could  not  only 
receive  compensation  for  it,  but  also  damages  accruing  to  the 
remainder  of  such  property.  Where  no  property  was  «*taken,*' 
the  injury  inflicted  was  held  to  be  consequential  damages,  and 
compensation  was  disallowed,  unless  the  offending  corporation  or 
party  was  made  liable  by  force  of  its  charter,  or  by  some  statute. 

Sec.  156.  Same — Statutory  provisions  construed. 

"This  was  the  mischief,"  says  Chief- Justice  Paxton,  in  Fenn.  R.  R, 
Co.  V.  Marchant,  119  Penn.  St.  541  (13  Atl.  Rep.  690;  4  Am.  St. 
Bep  659),  alluding  to  the  two  cases  above  cited,  <<this  was  the 
mischief  which  the  constitutional  convention  had  before  it  when 
section  8  of  Article  XYI  (identical,  as  we  have  said,  with  section 
7  of  Art.  XIV  of  the  Alabama  Constitution  now  in  force)  was 
adopted  by  that  body,  and  it  was  the  evil  the  people  were  smart- 
ing under  when  they  ratified  the  work  of  the  convention  at  the 
polls.  The  Constitution,  since  1790,  had  declared  that  the  prop- 
erty of  the  citizen  should  not  be  taken  or  applied  to  public  use 
without  just  compensation.  The  Constitution  of  1874  went 
further,  and  declared,  not  only  that  it  shall  not  be  taken,  but  also 
that  it  shall  not  be  injured  or  destroyed  by  corporations  in  the 
construction  or  enlargement  of  their  works,  without  making  com- 
pensation,*' etc.,  etc.  * 'There  is  no  ambiguity  in  this  language," 
continues  the  Pennsylvania  court,  **we  have  applied  it  several 
times  to  cases  arising  under  it,  without  the  least  difficulty. " 

Keeping  in  'mind  the  cardinal  rule  of  construction,  which 
has  regard  for  the  old  law  as  it  stood  at  the  making  of  the  act,  the 
mischief  for  which  that  law  did  not  provide,  and  the  remedy  pro- 
vided to  cure  this  mischief,  it  becomes  the  duty  of  the  court  to  so 
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construe  the  clause  of  the  Constitution  under  consideration  as 
to  suppress  the  mischief  and  advance  the  remedy.  '^Municipal 
and  other  corporations,"  says  the  Constitution,  <<and  individuals, 
invested  with  the  privilege  of  taking  private  property  for  pub- 
lic use  shall  make  just  compensation  for  the  property  taken, 
injured  or  destroyed,  by  the  construction  or  enlargement  of  the 
works,  highways,  or  improvements,  which  compensation  shall  be 
paid  before  such  taking,  injury,  or  destruction/' — Const.  Art. 
XIV,  sec.  7. 

I  do  not  discover  precisely  this  same  language  in  the  Con- 
stitution of  any  other  State,  except  those  of  Alabama  and  Penn. 
sylvania.     An  analogous  phrase,  having  in  view  the  correction 
of  the  same  evil,  is  found  in  the  constitutions  of  Ulinois,  Miss- 
ouri,  Nebraska,   Georgia,  California,  and  several  other  States, 
and  provides  that  '  ^private  property  shall  not  be  taken  or  damaged 
for  public  use,  without  just  compensation. "     In  Texas,  the  Ian- 
guage  is  <<taken,  damaged,  or  destroyed  for,  or  applied  to  public 
use. "  These  constitutions  have  generally  been  construed  to  so  far 
change  the  common  law  rule  as  to  entitle  the  injured  owner  to 
compensation  for  any  damage,  whether  direct  or  consequential, 
done  to  private  property  for  public  use,  and  this  without  regard 
to  any  physical  invasion  or  spoliation  of  the  property  so  damaged. 
Mills  on  Eminent  Domain,  2d.  Ed.  sec.  204a,   and  cases  cited. 
They  are  clearly  designed  as  an  extension  of  former  provisions 
for  the  protection  of  private  property.     As  observed  by  Thorn- 
ton,   J. ,    in  construing  a  similar  clause  in  the  Constitution  of  Cal- 
ifornia,   <*  If  it  was  not  intended  as  an  additional  guarantee  to  the 
common  and  usual  one,  its  insertion  was  idle  and  unmeaning." 
Beardon  v.  San  Francisco^  7  Am.  &  Eng.  Corp.  Cases,  454  (66 
Cal.  492;  66  Am.  Rep.  109).     The  whole  purpose  in  view  seems 
to  me  to  be,  that  the  party  benefited — the  public — shall  bear  the 
burden  of  making  compensation  for  any  private  property  taken  or 
damaged  for  public  use.     As  the  improvement  is  made  for  the 
common  benefit,  it  is  just  that  the  public  should  pay  for  it,  and 
not  any  particular  individual  be  forced  to  bear  the  exclusive  ex- 
pense by  the  consequential   depreciation  in  the  value  of  his 
damaged  property.     Harmon  v,  Omaha^  17  Neb.  548  (23  N.  W. 
Rep.  503;  52  Am.  Rep.  420),  Moore  v.  City  of  Atlanta^  70  Ga. 
611;  Mayor  v.  Central  R.  R,  Co,  of  K  J.,  40  N.  J.  Eq.  417  (2 
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Atl.    Rep.   262);  City  of  Elgin  v.  Eaton,  83  111.  535   (25  Am. 
Rep.  412.) 

Under  oar  Constitation,  the  right  of  recovery  in  such  cases  is 
limited,  of  course,  to  property  taken,  injured  or  destroyed  in  a 
particular  mode:  viz.,  <<by  the  conatrt^tion  or  enlargement*^  of  the 
works,  highways,  or  improvements  of  the  defendant  corpora- 
tion. N 

It  is  generally  conceded  that  provisions  of  this  character  are 
remedial  in  nature,  giving  damages  where  none  before  were  allowed, 
and  that  therefore  they  should  be  liberally  construed  to  effect 
their  object  This  was  said  in  TownseTid's  case,  80  Ala.  489, 
9upra,  and  is  the  settled  doctrine  in  Pennsylvania. — Borough  of 
New  Brighton  v.   United  Pre$hyterian  Churchy  96  Penn.  St  331 . 

The  Supreme  Court  of  Pennsylvania  have  held,  that  the  word 
<<injury"  (or  injured),  as  used  in  the  Constitution  of  that  State, 
meant  such  a  legal  wrong  as  would  be  the  subject  of  an  action 
for  damages  at  common  law;  or,  using  the  language  of  Mr.  Jus- 
tice Paxton  in  a  recent  case,  that  the  framers  of  the  Constitution 
'^intended  to  give  a  remedy  for  legal  wrongs,  and  not  such  injur- 
ies as  were  damnum  absque  injuria.  Among  the  latter  class  of 
injuries"  he  adds,  '<are  those  which  result  from  the  use  and  enjoy- 
ment of  a  man's  own  property  in  a  lawful  manner,  without  negli- 
gence, and  without  malice. '* — Penn,  R.  R,  Co,  v.  Marchant,  119, 
Penn.  St  541  (13  Atl.  Rep.  690;  4  Am.  St  Rep.  659).  This  con- 
clusion has  been  severely  criticised,  and  to  my  mind  is  of  ques- 
tionable correctness;  but  it  is  unnecessary  for  the  purpose  of  this 
opinion  to  attempt  to  refute,  or  even  discuss  it  The  critical 
examiner  of  the  Pennsylvania  decisions  cannot  fail  to  observe  the 
embarrassment  which  has  resulted  from  the  attempt  by  that 
learned  court  to  rescue  some  cases  from  the  injustice  of  its  logi- 
cal application.  The  latest  Pennsylvania  case  which  we  find 
reported,  bearing  on  the  construction  of  the  clause  under  con- 
sideration, is  Penn.  S.  V.  R,  Co.  v.  Wahh,  124  Penn.  St.  544  (17 
Atl.  Rep.  186;  10  Am.  St  Rep.  611),  and  does  not  seem  to  follow 
the  logical  result  of  the  definition  affixed  to  the  word  < 'injury," 
as  above  stated.  There,  a  railroad  had  been  constructed  upon 
the  public  street  of  a  town,  under  authority  of  law,  so  near  to  a 
church  edifice  as  to  render  it  unfit  and  unsafe  for  use  as  a  parson- 
age, church  and  school,  for  which  it  was  and  had  been  used;  the 
frequent  running  of  the  trains  destroying  safe  access  to  the  prop- 
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erty,  and  serionsly  interfering  with  the  conduct  of  religious  ser- 
yices,  so  as  to  greatly  depreciate  the  value  of  the  edifice.  The 
injury  was  held  to  be  the  direct  result  of  the  construction,  and  <<to 
stand  upon  the  same  footing  as  to  consequential  damages  as  if  it 
had  been  an  actual  taking  of  a  portion  of  the  plaintiff's  property. " 
A  case  more  directly  in  point,  ior  the  purposes  of  the  present 
decision,  is  Borough  of  New  Brighton  v.  United  Presbyterian 
Churchy  96  Penn.  St.  331,  where  the  grade  of  a  street  was 
changed  by  order  of  the  town  authorities,  and  the  church  edifice 
of  an  abutting  proprietor  was  injured  by  a  depreciation  in  value, 
in  the  nature  of  consequential  damages,  without  any  actual  taking 
of  the  plaintiff's  property.  It  was  admitted  that  the  plaintiff 
would  have  been  remediless  without  the  aid  of  the  constitutional 
provision,  and  of  a  statute  enacted  to  carry  it  into  effect  To 
the  argument  that  the  municipality  was  not  liable  for  damages 
for  grading  the  street  the  first  time,  by  reason  of  the  rights  inci- 
dent to  the  original  dedication,  Mercur  J.,  said:  <<The  pro- 
prietor dedicated  the  street  to  the  public  use  as  the  grade  then 
existed.  The  defendant  in  error  so  accepted  it,  and  erected  a 
church  edifice  on  the  lot  abutting  thereon.  Whether  the  author- 
ities would  change  the  grade,  was  a  matter  of  conjecture.  A 
change  from  the  natural  grade,  is  a  change  of  grade,  just  as 
clearly  as  if  changed  from  a  grade  previously  made  by  the  author- 
ities. It  is  presumed  to  have  been  made  for  the  public  benefit; 
but,  as  is  found,  to  the  injury  of  private  property."  **When  the 
borough  accepted  it  (the  street),  she  took  it  as  it  then  was,  in 
width,  line  and  grade.  This  statute  giving  compensation  (in  exe- 
cution of  the  Constitution)  is  remedial.  It  gives  damages  where 
before  none  could  be  recovered.  It  should  receive  a  liberal  con- 
struction to  effect  its  object.''  A  judgment  of  the  trial  court  was 
afilrmed,  holding  the  borough  liable  for  the  depreciated  value  of 
the  property  resulting  incidentally  from  the  grading,  or  construc- 
tion of  the  street. 

There  are  many  decisions  of  the  same  court  on  analogous 
questions,  an  examination  of  which  will  throw  light  upon  the 
subject  in  hand.  County  of  Chester  v,  Brower^  117  Penn.  St. 
647  (12  Atl.  Rep.  677;  2  Am.  St.  Rep.  713);  Penn.  K  R.  Co. 
V.  Lippincott,  116  Penn.  St.  472  (9  Atl.  Rep.  871);  Pusey  v. 
City  of  Allegheny y  98  Penn.  St  522 ;  City  of  Reading  v,  Althouse 


233  VONTOOMERT  (OITT  coitnoil)  v.  maddox.      {  156,  157 

93  Perm.   St.   400;  Penn.   R,  R,    Co.  v.  Duncan,  111  Penn.  St 
352  (5  Atl.  Rep.  742). 

The  authorities,  we  may  add,  made  a  distinction,  in  some 
cases  as  to  the  liability  of  municipalities  and  other  corporations 
to  make  compensation  for  the  taking  of  streets  and  highways, 
where  the  fee  of  the  street  or  highway  is  vested  in  the  public,  on 
the  one  hand,  and  in  the  adjoining  proprietor  on  the  other. 
Whether  any  such  distinction  can  be  made,  under  our  present  Con- 
stitution, where  a  depreciation  in  the  citizen's  property  is  caused 
by  the  construction  or  enlargement  of  municipal  highways,  we 
need  not  decide,  as  the  facts  of  the  present  case  authorize  the 
inference  that  the  plaintiff,  Maddox,  owned  the  fee  of  the  street 
in  question  to  the  center.  2  Beach  on  Railways,  sees.  810-811  • 
Mills  on  Eminent  Domain,  (2d  Ed.)  sees.  203-204;  Hot  Springs 
R.  R.  Co.  V.  Williamson^  45  Ark.  429 ;  Columbus  &  Western  R, 
R,  Co.  V.  Wiiherow,  82  Ala.  190  (3  So.  Rep.  23);  Protzman  v. 
Indianapolis  R.  R.  Co,,  9  Ind.  467  (68  Am.  Dec.  650);  Penn.  R. 
R.  Co.  V.  Marchanty  34  Am.  &  Eng.  R.  Cases,  116;  and  note  on 
p.  140. 

Sec.  157.    Same — Measure  of  damages.   I  have  no 

difficulty,  for  myself,  in  reaching  the  conclusion  that,  under  the 
provisions  of  our  present  Constitution,  if  the  contiguous  proprie- 
tor of  a  house  and  lot  is  injured,  in  the  sense  of  being  damaged^ 
by  the  grading  of  the  street,  in  the  mode  exhibited  by  the  evidence 
in  this  case,  that  this  grading  is  done  by  the  authority  of  the 
municipality,  and  by  reason  of  this  improvement  the  pecuniary 
value  of  such  property  is  diminished,  the  owner  is  entitled  to  be 
compensated  for  the  damages  he  has  sustained.  This  rule  has 
the  advantage  of  being  plain  in  meaning,  and  of  easy  application 
in  practice.  It  harmonizes,  moreover,  in  policy  with  that  distin- 
guishing feature  of  modem  republican  constitutions,  which 
has  in  view  the  protection  of  private  rights  and  personal  liberty 
against  the  imjust  oppression  and  encroachments  of  governmental 
power.  And  the  measure  of  damages  in  such  cases  will  be  the 
decrease  in  the  actual  value  of  the  property,  occasioned  by  the 
improvement  thus  made  for  the  public  benefit.  Unless  this  con- 
struction be  given  to  the  Constitution,  it  will  fail,  in  my  opinion, 
to  afford  that  Just  indemnity  for  the  wrongs  of  the  citizen  which 
was  intended  to  be  accomplished  by  its  framers — ^which  was,  I 
repeat,  to  require  the  public  to  bear  the  burden  of  municipal  im- 
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provements  of  this  nature,  made  for  the  public  benefit,  and  not  to 
crush  the  priyate  citizen  by  imposing  upon  him  alone  the  entire 
damage  which  may  have  been  caused  to  his  property.  Such  an 
improvement  seems  to  me  to  be  <<a  construction  or  enlargement" 
of  a  highway,  within  the  meaning  of  the  clause  under  considera- 
tion.  And  I  do  not  see  that  any  dedication  of  a  street,  however 
long  ago  it  may  have  been,  could  operate  to  withdraw  the  case 
from  the  operation  of  the  law,  in  force  at  the  time  the  improve- 
ment is  made,  which  declares,  in  effect,  that  the  municipality  shall 
indemnify  the  citizen  for  any  injury  or  damage  to  his  property 
resulting  from  such  improvement,  equally  with  any  injury  or 
damage  done  him  by  the  actual  taking  of  such  property.  It 
can  make  no  difference  in  the  Justice  of  the  case,  if  one's  property 
is  reduced  to  one  half  of  its  original  value  by  an  actual  taking,  or 
by  indirectly  covering  up  his  premises  with  earth  piled  at  his  door 
steps  in  leveling  a  street,  or  in  digging  down  his  sidewalk  so  as  to 
render  a  ladder  necessary  for  access  to  his  place  of  abode,  or  his 
business. 

In  my  opinion,  if  the  uncontroverted  evidence  in  the  present 
case  was  believed  by  the  Jury,  the  plaintiff  was  entitled  to  a  recov- 
ery. No  question  seems  to  be  raised  as  to  the  amount  of  the  ver- 
dict, the  rule  in  TownsenJCn  case,  80  Ala.  489,  suprcty  no  doubt 
being  followed  in  the  charge  of  the  court,  which  would  put  the 
measure  of  plaintiff's  damages  at  the  difference  in  the  market 
value  of  the  premises  before  and  after  the  sidewalk  was  cut 
down. — 7%e  Indiana  iScc,  Railway  Co,  v,  Uberle,  110  Ind.  542 
(UN.  E.  Rep.  467;  59  Am.  Rep.  225);  Lead.  Cases  Amer.  Law 

Real  Prop.  (Sharwood  &  Budd),  470,  473. 

Under  these  views,  the  record  shows  no  ruling  of  the  court 
prejudicial  to  the  appellant,  and  the  judgment  must  be  affirmed. 

MoClellan,  J. — It  seems  to  me  there  is  no  escape  from  the 
•  conclusion  reached  in  the  opinion  of  Justice  Somerville,  that  the 
rule  prescribed  by  the  Constitution  imposes  a  liability  in  all  cases 
for  damage  resulting  either  from  the  taking,  the  injury,  or  the 
destruction  of  property,  in  the  construction  or  enlai^ement  of  the 
works,  highways  or  improvements  of  municipal,  or  other  corpor- 
ations, having  the  power  to  take  private  property  for  public  use. 
I  find  no  warrant  in  the  Constitutional  provision,  or  in  any  canon 
of  construction  as  applied  thereto,  in  connection  with  pre-exist- 
ing doctrines  of  the  common  law,  for  limiting  the  right  to  com* 
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pensation  for  such  injuries  by  a  consideration  of  a  supposed  res- 
ervation of  power  to  take,  injure  or  destroy,  in  the  original  dedi- 
cation of  streets  to  the  public  use.  I  fully  concur  in  the  forego- 
ing opinion. 

Glopton,  J. — ^I  concur  in  the  affirmance  of  the  judgment,  on 
the  principle  declared  in  Townsend's  Case,  80  Ala.  489,  but  not 
in  the- modification  of  the  rule  laid  down  in  that  case. 

Ston2,  C.  J. — I  concur  with  Judge  Glopton. 

ANNOTATIONS. 

Sec.  158.    Oonsequential  damages.    Under  a  piovis- 

ion  of  the  Missouri  constitution  to  the  effect  that  private  property 
shall  not  be  taken  or  damaged  for  public  use  without  Just  com. 
pensation,  it  is  held  that,  where  property  is  damaged  by  theestab- 
lishment  of  the  grade  of  a  street  or  by  raising  or  lowering  the 
grade  of  a  street  previously  established,  it  is  damaged  for  public 
use  within  the  meaning  of  the  constitution;  and  that  the  munici- 
pality  is  liable  for  such  damages  to  the  abutting  oihier;  and  that 
the  same  rule  will  apply  to  a  change  of  grade  in  a  street  made  by 
a  railroad  company  with  the  permission  of  the  city.  Sheehy  v. 
Kansas  City  Cahle  Ry.  Co. ,  94  Mo.  574  (7  S.  W.  Rep.  579 ;  4 
Am.  St.  Rep.  396  and  note).  Mere  possible  speculative  or  remote 
damages  cannot  be  recovered.  Chicago  <&  Pac.  Ry,  Co,  v.  Hilde- 
brand,  27  N.  E.  Rep.  69.*  The  damages  must  be  such  as  could 
reasonably  be  expected  to  result  from  the  appropriation  or  use  of 
the  land.  Indiana,  B.dh  W,  Ry.  Co,  v.  Allen,  113  Ind.  308 
(15  N.  E.  R.  446;  3  Am.  St.  Rep.  650).  Where  one  raibroad 
crosses  another,  the  company  of  the  road  that  is  crossed  may 
recover  the  additional  expenses  created  in  the  ordinary  use  of  its 
road,  damage  to  its  track,  right-of-way,  or  franchise,  which  may 
naturally  be  considered  as  the  necessary  and  approximate  result 
of  the  crossing.  Toledo,  etc,  Ry.  Co,  v.  Railroad  Co. ,  62  Mich. 
564  (29  N.  W.  Rep.  500;  4  Am.  St.  Rep.  875).  The  land-owner 
cannot  recover  the  value  of  his  attorney's  fees  as  part  of  his  com- 
pensation, in  condemnation  proceedings.  San  Jose  dh  A,  R.  Co, 
V,  Mayne,  83  Gal.  566  (23  Pac.  Rep.  522). 

Sec.  159.  Measure  of  damages.  In  determining  the 
measure  of  damages,  where  land  is  condemned  for  railroad  pur. 
poses,  its  value  considered  in  the  form  in  which  it  was  taken  and 
with  regard  to  the  entire  property  and  the  uses  to  which  was  or  it 
might  be  adapted,  together  with  everything  that  enhances  or  de- 


{159  EMINENT  DOMAIN.  236 

preciates  its  worth,  should  be  taken  into  consideration.  Alloway 
V.  Nashville,  88  Tenn.  510  (13  S.  W.  Rep.  123;  8  L.  R.  A.  123); 
Asherv.  L,  dh  N.  R,  R.  Co.  87  Ky.  391  (8  S.  W.  Rep.  854);  Ker- 
sey v.  R,  R.  Co.,  133  Pa.  St  Rep.  234  (19  Atl.  Rep.  553;  19 
Am.  Stat.  Rep.  632).     In  the  last  case  the  court  says: 

Vlt  is  well  settled  that  the  proper  measure  of  damages  is  the 
depreciation  in  the  market  value  of  the  property,  caused  by  the 
location  and  construction  of  the  railroad.  But  the  elements 
to  be  considered  in  the  ascertainment  of  this  depreciation  are  as 
varied  as  the  properties  affected,  and  the  uses  to  which  they  are 
applied.  A  specification  of  all  these  elements  is  impossible, 
because  they  cannot  be  anticipated,  and  many  of  them  remain  to 
be  developed  in  the  course  of  the  litigation  consequent  upon  the 
taking  of  property  by  eminent  domain.  In  the  ordinary  case  of 
the  appropriation  of  land  for  railroad  purposes,  the  opinions  of 
witnesses  who  are  conversant  with  the  property,  and  the  general 
selling  price  of  land  in  the  vicinity,  are  received  on  the  question 
of  its  value  unaffected  by  the  road,  and  its  value  as  affected  by 
it.  But  this  is  not  exclusive  of  other,  and  in  some  cases  better, 
methods  of  proof.  It  may  be  stated  as  a  general  principle  applic- 
able  to  cases  of  this  sort,  that  whatever  injuriously  affects  the 
property,  as  the  direct  and  necessary  result  of  the  location  of  the 

road  upon  it,  may  be  considered  in  the  assessment  of  damages'*. 

In  Little  Rock  J.  R.  R.  Co,  v.  Woodruff,  49  Ark.  381  (5  S. 
W.  Rep.  792;  4  Am.  St.  Rep.  51),  it  is  held  that  the  land-owner 
is  entitled  to  the  market  value  of  the  land  taken,  and  that  by 
market  value  is  not  meant  the  price  that  could  be  obtained  at  a 
forced  sale.  Where  land  is  tdken  for  a  public  road  and  additional 
fencing  is  thereby  made  necessary,  the  expenses  for  such  fencing 
shall  be  included  in  the  damages;  and  where  a  private  way  is 
taken  for  the  public  road,  the  value  of  the  private  way  is  a  part 
of  the  damages.      Colusa  County  v,  Hudson,  85  Gal.  633. 

In  the  absence  of  a  statute  requiring  a  railroad  company  to 
fence  its  right-of-way,  the  expense  of  the  additional  fencing  forms 
an  element  of  damages  to  be  recovered  by  the  land-owner.  Winoria 
etc,  R.  R.  Co  V.  Waldron,  11  Minn.  515  (88  Am.  Dec.  100). 

As  a  general  rule,  where  property  is  taken  for  the  use  of  a 
private  corporation,  no  benefits  to  the  land-owner  can  be  consid. 
ered  for  the  purpose  of  diminishing  his  damages  on  account  of  the 
taking  of  the  land^  but  in  some  cases  it  is  held  that  such  benefits 
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may  be  considered  for.  the  purpose  of  diminishing  consequential 
damages.  And  in  most  states  this  rule  is  fixed  by  constitutional 
provisions  and  statutory  enactments.  9  Am.  St.  Rep.  546  note  \  San 
Jose  ete.  R.  R,  Co.  v.  Mayne^  83  Cal.  566  (23  Pac.  Rep.  522) ; 
Henderson  d:  N,  R,  R,  Co,  v,  Dickersotiy  17  B.  Monroe  173  (66 
Am.  Dec.  148).  "■ 


ALBION  RIVER   R.  R.  CO.  Y.  HESSER. 
(84  CaL  4d6.) 

Eminent  domain— Improvements  before  riffht  of  entry— 
Compensation  therefor.  Where  a  railroad  company,  clothed  with  the 
power  of  eminent  domain,  enters  without  right  upon  the  lands  of  the  citi- 
zen and  constructs  Taluable  bridges  and  track  upon  its  surveyed  right  of 
way,  and  subsequently  condemns  said  right  of  way  according  to  law  in 
estimating  the  amount  of  compensation  due  the  land  owner,  the  improTC- 
ments  cannot  be  treated  as  his  property,  on  the  theory  that  they  were 
placed  upon  his  land  by  a  tortfeasor. 

FOOTB,  C. 

Sec.  160.  Facts  stated.  This  action  was  instituted  for 
the  purpose  of  condemning  to  the  public  use  a  right  of  way  for 
the  plaintiff's  railway  track  over  a  portion  of  the  defendant's  land. 
Judgment  of  condemnation  followed,  as  prayed  for,  and  the  dam. 
ages  were  assessed  against  the  plaintiff  in  the  sum  of  $175,  as  a 
just  compensation  for  the  property  sought  to  be  condemned,  and 
as  damages  consequent  to  such  condemnation.  The  defendant 
appeals  from  the  judgment,  and  order  denying  a  new  trial.  The  con- 
tention of  the  appellant  is,  .that  the  court  erred  in  failing  and 
refusing  to  make  and  give  judgment  in  his  behalf  for  eight  thous- 
and five  hundred  dollars  more  than  was  awarded  him.  The 
ground  upon  which  this  claim  is  advanced  is,  that  the  railroad 
corporation  entered  upon  the  land  of  the  appellant  before  any  con- 
demnation proceedings  had  been  commenced,  and  erected  thereon 
a  bridge  and  railroad*  track,  which  had  become  permanently 
attached  and  affixed  to  the  soi),  which  was  of  the  value  of  eight 
thousand  five  hundred  dollars.  And  such  being  the  fact,  the 
defendant  became  the  owner  of  these  fixtures  or  permanent  im. 
provements  upon  his  land,  placed  there  by  plaintiff  as  trespassers, 
and,  as  a  consequence,  was  entitled  to  have  their  value  allowed 
to  him  as  a  part  of  his  just  compensation. 
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The  evidence  shows  that  the  corporation,  at  the  time  of  its  entry 
upon  the  land  and  the  building  of  the  bridge  and  track  thereon, 
did  not  know  positively  who  oi^ned  the  land,  nor  did  the  defen- 
dant know  that  it  was  his  land  that  was  being  thus  intruded  upon 
until  he  got  the  field  notes  of  it  from  San  Francisco. 

Sec,  161.  Eminent  domain— Improvements  be- 
fore right  of  entry — Compensation  therefor.    While 

the  entry  of  the  plaintiff  may  have  been,  technically,  a  trespass, 
it  was  not  the  act  of  a  mere  tort-feasor.  It  is  therefore  to  be 
determined  whether  the  bridge  and  track,  placed  upon  the  land, 
under  such  circumstances,  with  the  evident  intention,  in  good 
faith,  to  put  in  operation  the  constitutional  right  to  condemn,  for 
the  public  use,  the  right  of  way  over  the  land,  is  such  an  act  as 
operates  as  a  dedication,  in  law,  of  the  materials  or  structures  of 
the  railroad  placed  upon  the  land  to  the  owner  of  the  land,  so  as  to 
entitle  him  to  include  them  in  the  assessment  of  his  damages  as 
^just  compensation  for  the  condemnation  of  the  right  of  way  over 
his  land. 

In  the  case  of  Col,  F.  R,  R.  Co,  v.  Armstrong^  46  Cal.  85- 
90,  the  appellate  court  said:  <<The  argument  on  behalf  of  the 
defendant  on  the  first  point  is,  that  the  plaintiffs,  in  constructing, 
the  railroad  track,  were  trespassers,  and  that  the  track  being 
attached  to  the  soil,  became  a  part  of  the  realty,  and  belonged  to 
the  owner  of  the  land.  Hence  he  claims  that  its  value  ought  to 
be  included  in  the  estimate  of  damages,  in  like  manner  as  though 
the  defendant  himself  had  built  the  road.  But  this  proposition  can 
not  be  maintained.  Neither  the  constitution  nor  the  statute  con- 
templates that  a  person  whose  land  is  taken  in  the  exercise  of  the 
right  of  eminent  domain  shall  be  entitled  to  anything  beyond  a 
<just  compensation. '  He  is  to  be  paid  the  damage  he  actually 
suffers,  and  nothing  more.  But  to  hold  that,  in  addition  to  the 
fair  value  of  the  land  taken,  and  such  other  damages  as  he 
may  suffer  by  severing  it  from  the  remainder  of  his  tract,  he  shall 
also  recover  the  value  of  a  railroad  track,  in  the  construction  of 
which  he  never  expended  a  dollar,  and  which  was  built  by  the 
plaintiffs  at  their  own  expense,  would  be  to  defeat  the  obvious 
intent  of  the  statute  by  an  over-techinical  construction  of  it. " 

Again,  the  supreme  court  of  Pennsylvania,  in  the  case  of 
JuMtice  v.K  V,R,  R,  Co.,  87  Pa.  St.  28-33,  has  said:  ««The 
very  intent  of  an  appropriation  of  land  is  to  place  upon  it  and 
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own  and  use  the  Btructnres  necessary  to  carry  out  the  charter 
purpose.  Hence  no  dedication  of  the  material  can  be  inferred  in 
such  a  case.  In  this  we  perceive  how  differently  the  common 
law  itself  must  view  the  application  of  its  own  rules.  The  great 
merit  of  the  common  law,  so  often  commended  by  jurists,  is  its 
plasticity  as  a  system  of  principles,  and  not  merely  of  rigid  rules, 
which  can  be  adopted  to  new  conditions  in  the  affairs  of  men. 
Modem  inventions  and  discoveries  have  so  far  transcended 
the  conditions  of  former  times  that  to  apply  the  rule  as  to  a  mere 
trespasser,  whose  entry  is  a  tort  pure  and  simple,  to  the  case  of 
one  authorized  to  enter  for  a  great  public  purpose,  merely 
because  of  an  irregularity  In  the  manner  of  proceeding,  would 
be  as  vain  as  to  attempt  to  dress  a  full-grown  man  in  the  garb  of 
his  childhood.  This  is  not  a  case  of  mere  trespass  by  one  having 
no  authority  to  enter  but  of  one  representing  the  state  herself, 
clothed  with  the  power  of  eminent  domain,  having  a  right  to 
enter  and  to  place  these  materials  on  the  land  taken  for  public  use 
materials  essential  to  the  very  purpose  which  the  state  has 
declared  in  the  grant  of  the  charter.  It  is  true,  the  entry  was  a 
trespass  by  reason  of  the  omission  to  do  an  act  required  for  the 
security  of  the  citizen;  to- wit,  to  make  compensation  or  give  secu- 
rity for  it  For  this  injury  the  citizen  is  entitled  to  redress. 
But  his  redress  cannot  extend  beyond  his  injury.  It  cannot  ex- 
tend to  taking  the  personal  chattels  of  the  railroad  company.  They 
are  not  his  and*  cannot  increase  his  remedy.  The  injury 
was  to  what  the  landholder  had  himself,  not  to  what  he  had 
not.  Then  why  should  the  jnaterials  laid  down  for  the  benefit  of 
the  public  be  treated  as  dedicated  to  him?  In  the  case  of  a 
common  trespasser,  the  owner  of  the  land  may  take  and  keep  his 
structures,  nolens  volens ;  but  not  'SO  in  this  case,  for  though  the 
original  entry  was  a  trespass,  it  is  well  settled  that  the  company 
can  proceed  in  due  course  of  law  to  appropriate  the  land,  and 
consequently  to  reclaim  and  avail  itself  of  the  structures  laid 
thereon.  {Harrishurg  v,  Cranghy  3  Watts  &  S.  460;  Me- 
Clinton  V,  Railroad  Co,,  16  P.  F.  Smith,  409;  Railroad  Co,  v, 
Buoson,  11  P.  F.  Smith,  379).  « 

In  Illinois  it  is  said  in  the  case  of  Chicago  ete,  R.  R,  Co.    v, 
Goodwin,  111  HI.  202  (53  Am.   Rep.   622,  623):     **Even  if  the 
entry  had  been  without  license  'of  permission  of  |tny  one  author- 
ized to  grant  the  same,  so  that  it  was  a  trespass  at  the  time,  the 
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law  would  not  require  the  railroad  company,  in  seeking  a  con- 
demnation of  the  lands  so  entered  upon  for  a  right  of  way,  to  pay 
the  owner  of  the  land  for  structures  placed  upon  it  at  his  own  ex- 
pense, with  the  view  of  subsequently  acquiring  the  right  of  way." 
(Citing  numerous  cases. ) 

In  a  case  entitled  Cohen  v.  St.  L.  F,  S.  &  W,  R,  R.  Co,, 
34  Kan.  158-167  (8  Pac.  Rep.  138;  55  Am.  Rep.  242),  it  is  said: 
<*It  has  even  been  held  that  where  a  railroad  company  enters 
upon  land  as  a  technical  trespasser,  and  afterward  procures  the 
land  for  its  right  of  way  by  condemnation  proceedings,  it  is  not 
compelled  to  pay  for  the  improvements  which  it  itself  made  upon 
the  land  while  it  was  technically  a  trespasser,  and  before  it  legally 
procured  its  right  of  way."     (Citing  many  cases.) 

In  Oregon  the  matter  has  been  determined  in  like  manner  in 
the  case  of  Oregon  Ry,  iSc  Nav,  Co,  v,  Mosier,  14  Or.  519  (13  Pac. 
Rep.  300;  58  Am.  Rep.  321),  where  it  was  said:  <<The  object  of 
the  proceeding  is  to  award  just  compensation  to  the  owner  of  the 
land.  The  improvement  made  by  the  corporation,  and  for  the 
use  of  the  road,  and  necessary  for  its  successful  operation,  con- 
stitute no  part  of  the  damage  or  value  of  the  land.  The  just  com- 
pensation is  for  the  injury  he  may  sustain  for  the  taking  of  the 
land,  <When  this  is  afforded  the  purpose  of  right  and  the  con- 
stitution are  satisfied.  It  is  not  intended  that  the  compensation 
shall  extend  beyond  the  law  and  injury,  including  that  which  the 
land-owner  had  not  when  the  property  was  taken,  but  which  is  an 
incident  of  the  appropriation,  and  essential  to  the  uses  for  which 
the  law  confers  the  right  of  taking  the  property.'  {Jones  v.  Rail- 
way  Co^y  supra]  Railroad  Co,  v,  Booram,  28  N.  J.  Eq.  450)." 
The  views  thjis  expressed  in  the  authorities  cited  are  well  sus- 
tained by  Brickell,  J. ,  in  the  Alabama  case,  supra. 

It  is  true  that  the  appellant  contends  that  the  appellate  court 
of  California,  in  the  case  of  United  States  v.  Land  in  Montery 
County,  47  Cal.  515-517,  has  reversed  the  case  in  46  Cal.,  cited 
heretofore,  but  an  examination  of  the  cases  does  not  bear  out  the 
assertion.  For  the  court  in  the  later  opinion  says:  * 'The  law 
did  not  authorize  the  United  States  to  take  possession  of  these 
lands  manu  forti,  and  their  agents,  in  entering  upon  them  and 
ejecting  the  defendants,  were  mere  tort  feasors.  The  case  is  in 
this  important  respect  wholly  unlike  that  of  California  Pacific 
Railroad  Company  v.  Armstrong,  46  Cal.  85.  *' 
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The  Armstrong  case  was  one  where  the  land  was  entered 
upon  and  the  structores  erected  pending  condemnation  proceedings, 
hut  they  were  dismissed.  These  condemnation  proceedings  were 
again  initiated,  and  the  defendant's  claim  for  the  yalue  of  the 
corporation's  improvements,  made  before  the  institution  of  the 
last  proceedings,  was  disallowed,  the  court  putting  its  ruling  upon 
the  ground  that  the  structures  were  erected  while  the  corporation 
was  in  possession.  The  first  condemnation  proceedings,  then 
pending,  were  afterwards  dismissed. 

Although  not  altogether  clearly  expressed,  we  gather  that 
the  court  thought  the  circumstances  in  the  one  case  evinced  the 
disposition  in  good  faith  to  condemn  and  pay  aji^t  compensation^ 
and  the  other  an  entry  by  the  strong  hand  with  no  such  intention. 
If  we  are  wrong  In  this  conclusion  as  to  the  distinction  drawn, 
and  it  is  as  contended,  that  the  two  cases  are  irreconcilable,  then 
we  think,  both  upon  reason  and  authority,  the  case  in  47  Gal. 
should  be  declared  overruled  and  the  case  in  46  Gal.  approved. 

Under  the  facts  in  this  case,  we  do  not  think  the  rule  of  just 
compensation  for  condemned  property  would  be  subserved  by 
holding  that  the  defendant  should  make  the  plaintiff  pay  eight 
thousand  five  hundred^  dollars,  which  the  plaintiff  expended  in 
good  faith  to  establish  a  public  use,  and  when  the  defendant  ex- 
pended not  one  dollar,  and  at  the  time  of  the  construction  of  the 
track  and  bridges  did  not  know  that  they  were  being  built  on  his 
land.  To  do  this  would  be  to  pay  the  defendant  for  that  which  he 
never  had,  and  which  the  plaintiff,  in  putting  it  upon  the  appel- 
lant's land,  had  no  intention,  as  a  tortfeasor,  to  place  there.  All 
the  injury  the  defendant  suffered  can  be  paid  for,  without  giving 
him  a  large  sum  of  money  for  injury  he  never  suffered. 

We  therefore  advise  that  the  judgment  and  order  be 
affirmed. 

Belcher,  C.  C. ,  and  Vanclief ,  C, ,  concurred. 

The  Court. — ^For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  afi&rmed. 

Note. — The  mle  laid  down  in  this  case  to  the  effect  that  the  land- 
owner cannot  recoTer  the  value  of  the  improyenients  placed  npon  the 
right-of-way,  before  condemnation  proceedings,  is  re-affirmed  in  the  case  of 
San  Francisco  db  N,  Pac  R,  R,  Co.  v,  Taylor j  86  CaL  24:6;  bnt  in  a  well  con- 
sidered case  in  Indiana  it  is  held  that,  where  a  railroad  company,  without 
title  and  without  consent  of  the  owner,  built  a  depot  and  hotel  upon  the 
right-of-way  and  afterwards  brought  proceedings  to  condemn  the  same 


{161-163  PENOBS.  242 

for  the  use  of  its  road,  the  land-owner  was  entitled  to  reooTer  the  yalne  of 
the  improyements  as  part  of  his  damages.  OraJuan  v,  C.  db  N.  C.  J.  B.  B. 
Co^  86  Ind.  468  (10  Am.  Rep.  66). 


FENCES. 

OBISF  y.  KAHN. 
(87  Ky.  17.) 

Partition  fenoea— Oonstruotion  of  statute.  The  statute  pro- 
Tides  that  'Srhen  a  partition  fence  has  existed  or  may  hereafter  exist  by 
agreement  or  acquiescence  between  two  or  more  persons,  neither  party 
shall  remove  the  same  without  the  consent  of  the  othersi  except  between 
the  first  of  December  and  the  first  of  March  next  ensuing;*'  and  then  upon 
three  months'  notice  in  writing.  Held, — ^That  in  order  to  constitute  a  par- 
tition fence  it  was  not  necessary  that  it  should  be  upon  the  dividing  line. 
It  might  all  be  upon  the  land  of  one  of  the  adjoining  owners. 

Sec.   162.    Statement  of  case.     The  appellant  and 

the  appellee,  Mrs.  Kahn,  being  the  owners  and  in  the  possession 
of  adjoining  lots  in  the  city  of  Paducah,  the  appellant  brought 
this  action  to  enjoin  the  appellees  from  removing  the  partition 
fence  between  the  two  lots.  The  proof  is  overwhelming  that  the 
appellees,  at  the  time  the  injunctioii  was  obtained,  were  in  the 
act  of  taking  up  this  fence  and  re-setting  it  about  sixteen  inches 
nearer  to  the  appellant's  line,  if  not  upon  his  land.  The  proof  is 
also  overwhelming  that  the  appellees  were  doing  this  against  the 
will  of  the  appellant. 

The  appellees  contend  that  the  ground  on  which  the  fence 
stood,  before  they  attempted  to  take  it  up,  belonged  to  the  appel- 
lee, Mrs.  Kahn;  and  also,  that  the  ground  on  which  they  proposed 
to  re-set  the  fence  belonged  to  Mrs.  Kahn,  and,  therefore,  they 
had  the  right  to  remove  and  re-set  the  fence.  But  if  the  said 
fence  was  a  partition  fence  within  the  meaning  of  article  2,  sec 
tion  1,  chapter  55«  General  statutes,  then  it  is  wholly  immaterial 
whether  the  fence  was  on  Mrs.  Kahn's  ground  or  not. 

Sec,  163.  Statute.  Said  section  provides:  ««When  a 
partition  fence  has  existed  or  may  hereafter  exist  by  agreement  or 


243  ORisr  v.  KAHN.  {  163,  164 

aoquiesence  between  two  or  more  persons,  neither  party  shall 
remove  the  same  withoat  the  consent  of  the  others,  except  between 
the  first  of  December  and  the  first  of  March  next  ensuing.  *'  The 
second  section  provides:  <<No  such  change  as  named  in  the  last 
section  shall  be  made  unless  three  months'  previous  notice,  in 
writing,  shall  be  given  to  the  opposite  party  by  the  person  desir- 
ing  to  make  the  same. " 

It  appears  from  the  evidence  of  the  appellee,  N.  Kahn,  that 
he  agreed,  many  years  ago,  with  the  former  owner  of  appellant's 
lot,  that  the  fence  should  be  set  where  it  stood  at  the  time  of  the 
attempted  removal;  and,  pursuant  to  that  agreement,  the  fence 
was  so  set  and  remained  down  to  the  time  of  the  death  of  said 
owner;  that  the  fence  had  so  remained  ever  since  the  appellant 
purchased  the  lot,  without  any  agreement  authorizing  the  appel- 
lee  to  remove  it.  The  section  supra^  is  explicit,  that  if  the  par- 
tition  fence  exists  by  agreement  or  acquiescence,  neither  party 
shall  remove  it,  except  between  the  first  of  December  and  the 
first  of  March  next. 

That  this  fence  existed  as  a  partition  fence  for  many  years 
by  the  agreement  of  the  appellee,  N.  Kahn,  and  the  former  owner, 
is  absolutely  clear.  That  it  so  existed  by  the  acquiescence  of  the 
appellant  and  the  appellees,  Kahn  and  wife,  is  equally  clear. 
That  the  attempt  to  remove  the  fence  occurred  in  the  month  of 
November  is  admitted.  From  the  foregoing  facts,  it  is  clear  that 
said  fence  was  a  partition  fence  within  the  meaning  of  section  1 , 
and  that  the  appellees  had  no  right  to  remove  it. 

Sec.  164.  Oonstruction  of  statute.  But  it  is  con- 
tended that,  inasmuch  as  the  fence  was  on  the  land  of  Mrs. 
Kahn,  the  appellees  had  the  right  to  remove  it.  It  is  not  neces- 
sarv  that  the  fence  should  be  on  the  division  line,  or  that  it 
should  be  partly  on  the  land  of  each,  to  make  it  a  partition  fence. 
The  inquiry  is,  was  the  fence,  whether  on  the  land  of  either 
party,  intended  by  agreement  or  acquiescence  as  a  partition 
fence?  If  yes,  then  the  statute  says  that  it  shall  not  be  removed, 
except  in  the  manner  therein  provided.  Also,  if  the  fence  is 
taken  up  for  the  purpose  of  resetting  it  at  another  place,  how. 
ever  short  the  distance,  the  statute  is  violated ;  its  language  is, 
that  the  fence  shall  not  be  removed;  and  a  removal  of  a  few 
inches  may  seriously  afiTect  the  rights  of  the  other  party.  And 
while  the  removal  and  resetting,  in  an  individual  case,  although 
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a  short  distance,  may  not  affect  the  rights  of  the  other  party,  yet 
the  statute  was  intended  to  give  absolute  security  against  any 
possible  injury  that  might  arise  from  the  removal;  it  is  best, 
therefore,  to  enforce  its  provisions  in  all  cases,  without  an  inquiry 
into  the  fact  as  to  whether  either  party  will  or  will  not  be  injured 
by  the  removal. 

Also,  it  is  contended  that  the  section  supra  was  intended  to 
apply  to  partition  fences  in  the  country,  and  not  to  partition 
fences  in  towns  and  cities.  The  statute  does  not  so  read;  its  lan- 
guage applies  to  all  partition  fences,  whether  in  the  country,  or 
towns  or  cities,  and  we  see  no  reason  for  making  the  distinction. 
On  the  contrary,  there  are  many  good  reasons  for  applying  it,  as 
its  language  clearly  indicates,  to  partition  fences  in  towns  and 
cities  as  well  as  in  the  country.  The  judgment  of  the  lower  court 
is  reversed,  and  the  case  is  remanded  with  directions  to  reinstate 
the  injunction  and  sustain  it.  The  question  as  to  the  ownership 
of  the  particular  strip  of  ground  need  not  be  adjudicated. 

NoTB. — ^Under  the  Iowa  statute,  a  fence  bnilt  along  the  line  of  a  pub- 
lic alley  and  used  by  the  opposite  landowner,  by  his  fencing  across  the 
aUey  and  joining  thereto,  does  not  thereby  become  a  partition  fence. 
Anderson  v.  Cox,  54  Iowa  578. 


FIXTURES. 


HOPEWELL  MILLS  V.  TAUNTON  SAVINGS  BANK. 

(160  Mass.  619.) 

Fixtures— As  to  what  are  fixtures.  An  article  attached  to 
real  estate,  adapted  to  use  in  connection  with  the  realty,  and  not  intended 
to  be  taken  away  or  used  elsewhere,  unless  by  reason  of  some  unexpected 
change  in  the  use  of  the  realty  itself,  is  a  fixture. 

Fixtures.~Intention.  The  intention  with  which  the  article  ia 
attached  to  the  realty  controls,  and  by  this  is  not  meant  the  secret  pur- 
pose of  the  party,  but  that  intention  which,  from  all  the  facts  and  circum- 
stances, the  law  imputes  to  him  who  caused  the  article  to  be  placed  in  ita 
position. 


245        HOPEWELL  MILLS  V.  TAUNTON  SAYINGS  BANK.        {  164-166 

Fixtures.— Machinery  in  a  mortgaffed  building.  Maohin* 
677  placed  in  a  building  to  carry  out  the  purpose  for  which  the  bnilding 
was  erected,  or  to  permanently  increase  its  Talne  for  occupation  or  naa^ 
becomes  a  fixture,  and  passes  nnder  a  mortgage  of  snoh  building. 

Knowlton,  J. 

This  case  is  submitted  on  an  agreed  statement  of  facts;  and, 
since  the  burden  of  proof  is  on  the  the  plaintiff,  there  must  be 
judgment  for  the  defendants  unless  the  facts  stated  establish  the 
plaintiff's  title. 

There  is  some  conflict  of  authority,  in  different  Jurisdictions, 
in  regard  to  the  question  when  machines  placed  in  a  building 
become  fixtures  which  pass  with  a  conveyance  of  the  real  estate. 
In  this  commonwealth  the  general  principles  applicable  to  such 
cases  have  often  been  considered,  and  are  well  established ;  but 
there  is  frequently  difQculty  in  the  application  of  them  to  particu- 
lar cases. 

Sec.  166.  FizturecH-As  to  what  are  fixtures.  The 

character  of  the  property,  as  real  or  personal,  may  be  fixed  by 
contract  with  the  owner  of  the  real  estate  when  the  article  is  put 
in  position;  but  such  a  contract  cannot  affect  the  rights  of  a 
mortgagee,  or  of  an  innocent  purchaser  without  notice  of  it.  Hunt 
V.  Bay  State  Iron  Co.^  97  Mass.  279;  Thompson  v,  Vinton^  121 
Mass.  139;  Southhridge  Savings  Bank  v.  Exeter  Machine  Works^ 
127  Mass.  542,  545;  Case  Manuf.  Co.  v.  Garven,  45  Ohio  St 
289  (13  N.  E.  Bep.  493).  Except  in  cases  where  a  contract 
determines  the  question,  a  machine  placed  in  a  building  is  found 
to  be  real  estate  or  personal  property  from  the  external  indications 
which  show  whether  or  not  it  belongs  to  the  building  as  an  article 
designed  to  become  a  part  of  it,  and  to  be  used  with  it  to  promote 
the  object  for  which  it  was  erected,  or  to  which  it  has  been 
adopted  and  devoted, — ^an  article  intended  not  to  be  taken  out  or 
used  elsewhere,  unless  by  reason  of  some  unexpected  change  In 
the  use  of  the  building  itself.  The  tendency  of  the  modem  cases 
is  to  make  this  a  question  of  what  was  the  intention  with  which 
the  machine  was  put  in  place.  Turner  v.  Wentworth^  119  Mass. 
459;  Southhridge  Savings  Bank  v,  Exeter  Machine  WorkSy  127 
Mass.  542,  bib]  Allen  v.  Mooney^  130  Mass.  155;  Smith  Paper 
Co.  V.  Servin^  130  Mass.  511,  513;  Huhhlev.  East  Cambridge 
Bank,  132  Mass.  447;  Maguire  v.  Park,  140  Mass.  21  (1  N.  B. 
Rep.  750) ;  McRea  v.  Central  National  Bank,  66  N.  Y.  489 ;  Hill 
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V.  National  Bank^  97  U.  S.  450  (24  L.  Ed.  1051);  Ottumwa 
Woolen  Mill  v.  Hawley,  44  la.  67  (24  Am.  Kep.  719).  These 
cases  seem  to  recognize  the  true  principle  on  which  the  decisions 
should  rest,  only  it  should  be  noted  that  the  intention  to  be  sought 
is  not  the  undisclosed  purpose  of  the  actor,  but  the  intention 
implied  and  manifested  by  his  act. 

Sec.  167.    Fixtures— Intention  of  the  party.   It 

is  an  intention  which  settles,  not  merely  his  own  rights,  but  the 
rights  of  others  who  have  or  who  may  acquire  interest  in  the 
property.  They  cannot  know  his  secret  purpose;  and  their  rights 
depend,  not  upon  that,  but  upon  the  inferences  to  be  drawn  from 
what  is  external  and  visible.  In  cases  of  this  kind  every  fact 
and  circumstance  should  be  considered  which  tends  to  show  what 
intention,  in  reference  to  the  relation  of  the  machine  to  the  real 
estate,  is  properly  imputable  to  him  who  put  it  in  position. 
Whether  such  an  article  belongs  to  the  real  estate  is  primarily 
and  usually  a  question  of  mixed  law  and  fact  Turner  v.  Went- 
worthy  119  Mass.  459;  Allen  v.  Mooney^  130  Mass.  155;  Maguxre 
V.  Parkf  140  Mass.  21  (1  N.  E.  Kep.  750);  Carpenter  v.  Walker^ 
140  Mass.  416  (5  N.  E.  Bep.  160);  Bouihhrxdge  Savings  Bank  v. 
Mason^  147  Mass.  500  (18  N.  E.  Bep.  406).  But  the  principle 
facts,  when  stated,  are  often  such  as  will  permit  no  other  pre- 
sumption than  one  of  law.  It  is  obvious  that  in  most  cases  there 
is  no  single  criterion  by  which  we  can  decide  the  question.  The 
nature  of  the  article,  and  the  object,  the  effect,  and  the  mode  of  its 
annexation,  are  all  to  be  considered.  In  this  Commonwealth  it 
has  been  said  that  < 'whatever  is  placed  in  a  building  subject  to  a 
mortgage,  by  a  mortgagor  or  those  claiming  under  him,  to  cany 
out  the  purpose  for  which  it  was  erected,  and  permanently  to 
increase  its  value  for  occupation  or  use,  although  it  may  be 
removed  without  injury  to  itself  or  the  building,  becomes  part  of 
the  realty."  Southhridge  Savings  Bank  v.  Mason^  147  Mass.  500 
(18  N.  E.  Bep.  406);  Pierce  v.  George,  108  Mass.  78  (11  Am. 
Bep.  310).  This  rule  generally  prevails  also  in  other  jurisdic- 
tions. Parsons  v.  Copeland^  38  Me.  637 ;  Holland  v.  Hodgson^ 
L.  B.  7  C.  P.  328;  Longhottom  v.  Berry ^  L.  B.  6  Q.  B.  123; 
McRea  v.  Central  National  Bank,  66  N.  T.  489 ;  ffill  v.  National 
Bank,  97  U.  S.  450  (24  L.  Ed.  1051);  iTarZaw  v.  Harlan,  15 
Penn.  St«  607  (53  Am.  Dec.  612);  Delaware,  Lackawanna  dr 
Western  Railroad  V,  Oxford  Iron  Co,,   9  Stew.   452;  Poddy  v. 
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Brick,  15  Stew.  218,  225;    Ottumwa   Woolen  Mill  v.  Hawley,  44 
Iowa,  57  (24  Am.  Rep.  719). 

Sec.  168.    Fixtures— Machinery  in  a  mortgaged 

building.  We  are  of  the  opinion  that  this  role  is  applicable  to 
the  case  at  bar.  The  building  mortgaged  was  a  cotton  mill ;  and 
the  machinery  in  controversy  was  all  procured  for  use  in  manu- 
facturing cotton  cloth.  Most  of  it  was  heavy  and  there  is  much  to 
indicate  that,  while  there  were  changes  in  the  kinds  of  goods  man- 
nfactured,  the  machines  were  not  of  a  kind  intended  to  be  moved 
from  place  to  place,  but  to  be  put  in  position,  and  there  used 
with  the  building  until  they  should  be  worn  out,  or  until,  for 
some  unforseen  cause,  the  real  estate  should  be  changed  and  put 
to  a  different  use.  Of  most  of  them  it  is  said  in  the  agreed  state- 
ment that  they  were  fastened  to  the  floor  for  the  purpose  of 
steadying  them  when  in  use;  but  it  is  also  said  that  this  is  not  a 
statement  of  the  only  purpose  for  which  they  were  fastened. 
They  seem  to  have  been  attached  to  the  building,  and  connected 
with  the  motive  power,  with  a  view  to  permanence.  The  loom 
beams  are  essential  parts  of  the  looms;  and  although  they  are  not 
fastened  to  the  looms,  but  are  laid  upon  them  when  in  use, 
they  are  no  less  real  estate  than  those  parts  of  the  looms  which 
are  annexed  to  the  realty.  No  suggestion  is  made  in  regard  to 
any  other  part  of  the  property,  which  calls  for  a  distinction  be- 
tween different  articles. 

We  are  of  the  opinion  that  the  agreed  facts  do  not  show  that 
the  machinery  was  personal  property,  for  which  trover  can  be 
maintained;  and  the  entry  must  be. 

Judgment  for  the  defendants. 
NoTS.    See  annotations  at  the  end  of  next  case. 

KINGSLET  Y.   H*FARLANI>  ET  AL. 

(82  Me.  231.) 

* 
Fixtures — Buildings.     Bnildings  erected  by  one  in  possession  of 
real  estate,  nnder  a  contract  of  pnichase,  are  fixtures  and  ^'belong  to  the 
owner  of  the  soil." 

VniGiN,  J. 

Sec.  169.  Facts  stated.  "Writ  of  entry  to  obtain  pos- 
session of  a  certain  parcel  of  land  at  Bar  Harbor  with  the  build- 
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ings  thereon,  comprising  a  two  story  dwelling-honse  and  stable. 
The  defendants  do  not  contest  the  plaintiff's  title  and  right  of  pos- 
session of  the  land,  but  claim  that  the  baildings  are  personal  prop- 
erty^ the  defendant  Phillips'  alleged  title  being  under  a  mortgage 
from  the  other  defendant. 

A  careful  examination  of  the  reported  evidence  satisfies  us  of 
the  following  facts:  The  plaintiff  owning  the  land  in  question,  in 
the  early  part  of  1888  orally  agreed  to  sell  it  for  $6,000  to  Mc- 
Farland  who  agreed  to  pay  that  sum  therefor  and  to  move  thereon 
the  L  of  a  certain  hot^l  and  make  it  into  a  boarding  house ;  and 
then,  upon  receiving  a  deed  from  the  plaintiff,  McFarland  was  to 
giv^  back  a  mortgage  to  secure  the  payment  of  the  whole  purchase 
money.  Under  this  agreement  McFarland  entered  into  possession. 
The  L  was  moved  on,  some  fifteen  feet  added  thereto  and  finished 
off  into  a  boarding  house  with  a  piazza  extending  the  entire  length 
of  one -side  and  across  one  end.  Like  most  of  the  buildings 
there,  this  one  rested  on  fifty  cedar  posts,  was  boarded  down  into 
the  ground  and  connected  with  the  sewers  and  water  pipe.  A  stable 
was  also  erected  standing  on  stone  piers. 

McFarland  hired  money  of  his  co-defendant  Phillips  with 
which  to  purchase  and  move  the  L,  and  for  security,  gave  him  a 
chattel  mortgage  thereon  dated  March  8,  1888,  and  recorded 
March  10.  As  to  the  location  of  the  L  when  the  mortgage 
was  given,  the  evidence  is  somewhat  conflicting, — McFarland  tes- 
tifies that  it  was  given  **before  the  L  was  started;"  Phillips, 
<<while  it  was  in  process  of  moving."  But  the  mortgage  itself 
describes  the  building  as  then  on  the  land  in  question  and  the 
disinterested  witness  Lord,  called  to  the  premises,  on  March  4, 
by  McFarland,  to  estimate  the  cost  of  completing  the  building, 
testifies  that  on  March  4  (four  days  before  the  date  of  the  mort- 
gage), <<the  building  was  on  the  land  as  it  is  now  all  moved. " 
In  May,  after  the  stable  was  erected,  McFarland  mortgaged  it  as 
a  chattel  to  Phillips.  Our  conclusion  is  that  the  house  was  mort- 
gaged after  it  was  on  the  land. 

It  is  undisputed  that  Phillips  knew  that  the  L  was  to  be 
moved  on  to  the  lot  when  McFarland  purchased  it  and  evidently 
understood  as  did  the  other  parties,  the  purpose  and  object  of 
the  removal. 

Sec  170.  Fixtures — Buildings.  Under  these  circum- 
stances we  can  have  no  doubt  that  these,  buildings  became  a  part 
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cf  the  realty  and  could  neither  be  attached  nor  mortgaged  as  the 
personal  property  of  McFarlalld  against  the  objections  of  the 
plaintiff.  For  generally  buildings  of  a  permanent  character  are 
a  part  of  the  realty  and  belong  to  the  owner  of  the  land  on  which 
they  stand.  Milton  v.  Colby ^  5  Met.  78,  81 ;  Howard  v,  Fessen^ 
den,  12  Allen,  124,  128;  Westgate  v.  Wixon,  128  Mass.  304,  306. 
They  can  be  held  by  another  as  personal  property  with  the  right 
of  removal  only  under  some  agreement  with  the  owner  of  the 
land.  If  erected  voluntarily  and  without  any  contract  express  or 
implied  with  the  land  owner  that  they  shall  not  become  part  of 
the  realty  but  shall  remain  personal,  they  became  part  of  the 
realty,  and  belong  to  the  owner  of  the  soil.  Einkley  and  Eg,  L 
Co,  V.  Blacky  70  Me.  473,  481,  and  cases  there  cited.  There  is 
no  pretense  of  any  express  agreement  on  the  part  of  the  plaintiff 
that  the  buildings  were  to  remain  the  personal  property  of 
McFarland.  He  was  not  like  a  stranger,  without  any  interest  io 
the  land,  who  erects  buildings  on  the  land  of  another  with  the 
latter's  consent  from  which  might  readily  be  implied  an  under- 
standing that  they  could  be  sold  or  removed  by  the  builder.  Os- 
good V.  Howard,  6  Me.  452  (20  Am.  Dec.  322) ;  Ruaell  t?.  Rick- 
ards,  10  Me.  429  (25  Am.  Dec.  254);  Pullen  v.  Bell,  40  Me.  314, 
as  explained  in  Lapham  v.  Norton,  71  Me.  86,  87.  But  on  the 
contrary,  he  was  in  possession  under  an  agreement  to  purchase 
having  an  equitable  interest  therein,  therefore,  and  the  plaintiff 
was  to  convey  to  him  the  land  under  certain  conditions,  and  the 
relations  of  the  parties  were  not  such  as  that  the  law  would  imply 
any  agreement  that  the  buildings  were  to  remain  personal  prop- 
erty. Westgatev.  Wixon,  128  Mass.  304.  Both  parties  evidently 
contemplated  the  completion  of  the  contract,  and  McFarland 
intended  the  buildings  as  an  improvement  upon  the  land  which  he 
expected  to  own,  and  the  plaintiff,  as  additional  security  of  the 
purchase  money  of  the  land  which  he  expected  to  convey,  Lap^ 
ham  V,  Norton,  71  Me.  83. 

As  Phillips  made  advances  on  the  L  with  full  knowledge  of 
what  use  was  to  be  made  of  it  and  took  a  mortgage  after  it  was  made 
«  part  of  the  realty,  we  think  his  mortgage  cannot  avail  him. 
And  the  same  principle  applies  to  the  stable. 

Judgment  for  the  plaintiff  for  premises  described  in  the  writ 
Including  the  buildings.   Peters,  G.  J. ,  Danforth,  Libbey,  Emery 
and  Foster,  J.  J.,  concurred. 
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ANNOTATIONS. 

Sec,  171.  Fixtlires  defined.  Fiztares  are  those  things, 
personal  in  their  nature,  which  become  realty  by  reason  of  their 
annexation  to  that  which  is  realty,  Tledeman  on  Beal  Prop.,  sec. 
3.  There  is  no  safe  and  well-defined  rule  by  which  the  legal 
character  of  such  property  can  always  be  determined.  It  often 
depends  as  much  on  the  relation  and  intention  of  the  parties  as 
on  the  manner  of  the  annexation  of  the  fixture.  The  real  or  con- 
structive annexation  of  the  thing  to  the  freehold;  the  relation  to 
the  parties;  the  character  of  the  article;  its  use  in  connection  with 
the  real  estate ;  are  all  important  tests.  The  application  of  the 
thing  to  the  use  to  which  the  realty  is  appropriated  is  also  an 
important  test.  Sword  v.  Low,  122  111.  487  (13  N.  KRep.  826); 
Binlcley  V.  Forlcner  et  ah,  117  Ind.  176  (19  N.  E.  Bep.  753); 
Johnson^*  Executor  v.  WUemarCs  Executor,  4  Met.  357  (83  Am. 
Dec.  475);  Teaff  v,  Hewitt,  1  0.  St.  511  (59  Am.  Dec.  634); 
Atchison,  T.  &  S.  F.  R.  R.  Co,  v.  Morgan,  42  Kan.  23  (16  Am. 
St.  Rep.  471 ;  21  Pac.  Rep.  809;  22  Pac.  Rep.  995).  Inthislastcase 
it  was  held  that  a  pump  and  boiler,  placed  by  the  railroad  com- 
pany, by  mistake  on  land  of  another,  was  not  a  fixture.  The 
court  say : — 

<<In  the  statement  of  facts  it  is  agreed  that  the  boiler  was 
placed  on  the  ground  upon  a  cast-iron  base;  was  not  set  in 
masonry ;  and  was  connected  with  the  pump  by  a  steam  pipe  for 
the  purpose  of  furnishing  steam  from  the  boiler  to  operate  the 
pump,  and  thereby  carry  water  to  the  tank.  This  of  itself  does 
not  necessarily  show  such  a  physical  attachment  to  the  realty  as 
constitutes  a  fixture.  Bendy  i>.  Dinkerhoff,  57  Cal.  3 ;  Towne  v, 
Fiske,  127  Mass.  125;  Kimball  v.  Grand  Lodge,  etc,  131  Id.  139; 
Balliett  v.  Humphreys,  78  Ind.  388 ;  Hoyle  v,  P.  ds  Jf.  R.  R.  Co, , 
51  Barb.  45." 

Where  a  chattel  mortgage  conveyed  an  elevator,  with  the 
fixtures  thereto  belonging,  it  was  held  that  a  track  scale  used  in 
connection  with  it  was  a  fixture  within  the  meaning  of  the  mort- 
gage and  passed  to  the  mortgagee.  McGorrisk  v.  Dwyer,  78  Iowa 
279  (43  N.  W.  Rep.  215).  The  common-law  rule,  that  whatever 
is  affixed  to  the  freehold  becomes  a  part  of  it  and  passes  with  it, 
applies  strictly  between  executor  and  heir;  less  strictly  between 
the  executor  of  a  tenant  for  life  and  the  remainder-man ;  and  still 
less  as  between  landlord  and  tenant.     Overman  v,   Sasser  et  aL^ 
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107  N.  C.  432.  A  house  built  upon  the  land  of  another  without 
permission,  becomes  a  part  of  the  realty,  Harmon  v,  KJlne^  52 
Ark.  251  (12  S.  W.  Rep.  496);  but  where  there  is  an  agreement, 
between  the  land-owner  and  the  person  building  the  house,  that 
the  same  may  be  removed,'  it  will  be  treated  as  a  chattel.  Hand" 
forth  17.  Jackton,  150  Mass.  149  (^2  N.  E.  Rep.  634). 

Sec.  172.    Machinery  and  other  things  treated 

as  fixtures.  The  authorities  are  not  harmonious  as  to 
when  a  given  thing  should  even  under  the  same  circumstances,  be 
treated  as  a  fixture.  After  referring  to  a  large  number  of  cases, 
the  Supreme  Court  of  Indiana  held  that  machinery  put  into  a 
mill,  by  one  not  the  owner,  became  a  fixture  and  passed  under 
the  mortgage  then  on  the  realty.  Hamilton  et  al.v,  Huntley  et 
ah  78  Ind.  521  (41  Am.  Rep.  593).  This  rule  is  supported  by 
SoutKbridge  Sav.  Bank  v.  Mason^  147  Mass.  500  (18  N.  E.  Rep. 
407);  Bass  Foundry  and  Machine  Works  v.  Gallentine^  99  Ind. 
625;  Caie  Mfg.  Co.  v,  Garven,  45  0.  St  289  (13  N.  E.  Rep.  493); 
Bowen  et  ah  v.  Wood,  35  Ind.  274 ;  Brennan  v,  Wlutaker  et  al, 
15  0.  St.  451.  A  carding  machine  in  a  building  but  not  fastened  to 
the  floor,  was  held  to  be  a  flzture,  Taffe  v,  Wamickf  3  Blackf. 
Ill ;  so  were  ^rtable  furnaces  in  a  house,  Ridgeway  Stove  Co, 
V,  Way,  141  Mass.  557  (6  N.  E.  Rep.  714);  gas  and  water  pipes, 
Smyth  V.  Sturges,  108  N.  Y.  495  (15  N.  E.  Rep.  544);  rails  in  a 
fence,  Ricketts  v.  Dorrely  55  Ind.  470;  Seymour  v,  Watson,  5 
Blackf.  556  (36  Am.  Dec.  556);  furniture  built  into  a  house,  42 
Am.  Rep.  449,  note.  It  has  been  held  that  machinery  which  is 
not  a  permanent  improvement  to  the  building  is  not  a  fixture. 
Carpenter  v.  Walker,  140  Mass.  416  (5  N.  E.  Rep.  162);  gas 
fixtures,  mirrors  screwed  to  the  wall  etc.  have  been  held  not  to  be 
fixtures,  Guthrie  v,  Jones,  108  Mass.  191 ;  Smith  v.  Commonwealth 
14  Bush  (Ky.)  31  (29  Am.  Rep.  402  note)-,  McConnel  v.  Blood, 
123  Mass.  47  (25  Am.  Rep.  12);  McKeagev,  Hanover  Fire  Ins.  Co. 
81  N.  T.  33  (37  Am.  Rep.  471).  Machinery  which  supplies  the 
motive  power  Is  more  usually  held  to  be  a  fixture^  Case  Mfg.  Co. 
V.  Garven,  45  0.  St  289  (13  N.  E.  Rep.  493).  Machinery 
adapted  to  use  in  any  building  does  not  necessarily  become  a 
fixture  by  being  fastened  in  a  building,  Maguire  v.  Park,  140 
Mass.  21  (1  N.  E.  Rep.  750).  Saw  and  grist  mills  have  been  held 
not  to  be  fixtures,  Price  v.  Malott,  85  Ind.  266 ;  Young  v.  Baxter 
55  Ind.  188;  State  ex  relv.  Bonham  et  al.  18  Ind.  231;  so   have 


2 172-174  piXTtTREs.  252 

boilers  and  engines,  Carpenter  v.  Walker ^  140  Mass.  416  (5  N. 
E.  Kep.  160);  Lon^v,  Cockemetal,  127  111.  637  (21  N.  E.  Rep. 
201);  and  also  ice  houses,  Hand  forth,  v,  Jackson^  150  Mass.  149 
(22  N.  E.  Rep.  634). 

Sec.  173.  Vendor  and  vendee.  As  between  the  ven- 
dor and  the  vendee  it  is  held  that  a  boiler  and  engine  placed  in  a 
shed  ontside  of  the  main  building  and  used  to  operate  a  saw-mill, 
was  a  fixture.  The  court  say:  **The  witness  for  plaintiff  had  tes- 
tified that  the  shelter  over  engine  and  iDoiler  was  <planked  up  on 
each  side  and  length,  and  planked  up  and  down,  open  for  belt  to 
pass  to  work  in  the  house ;  house  covered  with  boards  two  feet 
long,  nailed  on, '  and  that  saw-mill  was  put  down  in  usual  manner. 
It  was  impossible  for  purchaser  of  such^  property  to  remove  it 
without  disturbing  the  freehold  by  tearing  up  the  soil,  or  remov- 
ing in  part^  at  least,  the  building  erected  over  the  engine  and 
boiler,  and  becoming  a  trespasser.  The  authorities  are  uniform 
that  property,  such  as  above,  affixed  and  used  as  described  by 
plaintiff's  witnesses,  as  well  as  by  defendants,  were  fixtures. 
Latham  V.  Blahely^  70  N.  C.  368;  Bond  v.  Pea,  35  Ind.  387; 
VanNess  V,  Packard^  2  "pQt,  137;  Bryan  v,  Lawrence^  5  Jones 
337;  certainly  as  between  vendor  and  vendee,  McCreary  v. 
Oshomey  9  Cal.  119;  Tyler  on  Fixtures,  519."  Horns  v.  Smithy 
105  N.  C.  322  (11  S.  E.  Rep.  373;  18  Am.  St.  Rep.  903). 

Sec.  174.  Landlord  and  Tenant.  The  general  rule, 
that  whatever  is  affixed  to  the  land  passes  with  it,  will  prevail 
between  landlord  and  tenant,  unless  the  circumstances  are  such  as 
to  create  an  exception.  An  exception  exists  in  the  case  of  build- 
ings erected  for  the  purposes  of  trade  or  out-buildings  not  attached 
to  the  soil,  but  not  where  the  buildings  are  erected  for  dwellings 
or  with  a  view  of  adding  to  the  yearly  income.  In  determining 
what  is  a  fixture,  as  between  landlord  and  tenant,  more  depends 
upon  the  relation  of  the  parties  and  the  intention  with  which  the 
buildings  are  erected,  and  the  use  to  which  they  are  put,  than 
upon  the  mode  of  attachment  to  the  soil.  Demhy  v.  Parse^  53 
Ark.  526  (14  S.  W.  Rep.  899). 

Where  the  fixtures,  placed  by  a  tenant  upon  leased  premises, 
are  such  as  he  has  a  right  to  remove,  his  right  to  remove  the  same 
will  continue  as  long  as  he  remains  in  possession.  Lewis  v,  0.  Ni 
P.  Co,,  125  N.  Y.  341  (26  N.   E.  Rep.  301).     Under  the  stat- 
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ntes  ^f  California  the  tenant  has  no  right  to  remove  fixtures, 
onless  there  is  a  contract  or  the  fixtures  are  such  as  not  to  partake 
of  the  realty.      West  Coast  Lumber  Co,   v.  Apfield^  86  Cal.  335. 

Sec*   175.    Mortgagor  and  Mortgagee.    In  order 

that  the  mortgagee  of  realty  may  recover  chattels  as  fixtures 
placed  thereon,  he  must  show  that  the  chattels  were  actually 
annexed  to  the  freehold  or  something  appurtenant  thereto ;  that 
they  were  applied  to  the  use  or  purpose  to  which  that  portion  of 
the  realty  was  applied ;  and  that  they  were  annexed  with  the  inten- 
tion of  making  a  permanent  accession  to  the  freehold.  Speiden 
V,  Parker,  46  N.  J.  Eq.  292;  Vail  v.  Weaver,  132  Pa.  St.  363  (19 
Am.  St.  Rep.  598;  19  Atl.  Bep.  138).  But  it  is  held  that  a  frame 
building,  erected  after  the  execution  of  the  ;nortgage,  resting  on 
wooden  blocks  laid  on  the  ground,  designed  as  a  temporary  office 
to  be  used  in  connection  with  a  mill,  and  intended  by  the  mortga- 
gor to  be  removed,  is  a  fixture  and  passes  to  the  mortgagee, 
State  Savings  Bank  v.  Kircheval,  65  Mo.  682  (27  Am.  Bep.  310); 
and  where  vises,  lathes,  pulle3'8,  belts,  and  shafting  are  put  into 
a  foundry,  to  be  used  permanently  therein  and  to  enhance  its 
value,  they  become  fixtures  and  pass  to  the  mortgagee.  Foote  v 
Gooch,  96  N.  C.  265  (60  Am.  Bep.  411);  Jones  v.  Detroit  Chair 
Co,,  38  Mich.  92  (31  Am.  Bep.  314);  Pierce  v,  George,  108 Mass. 
78  (11  Am.  Bep.  310);  Ottumwa  Woolen  Mills  Co,  v.  Hawley, 
44  Iowa  57  (24  Am.  Bep.  719).  Where  a  chattel  mortgage  has 
been  placed  upon  machinery,  to  secure  the  purchase  money, 
wherein  it  has  been  stipulated  that  the  title  shall  not  pass  until  the 
same  is  paid  and  the  machinery  is  subsequently  placed  upon  the 
mortgaged  real  estate,  it  was  held  that  such  machinery  continued 
personal  property  until  the  purchase  price  was  paid.  Tifft  v.  Hor- 
ton,  53  N.  Y.  377  (13  Am.  Bep.  hZl)-,  Eaves  v,  Estes,  10  Kans.  314 
(15  Am.  Bep.  345).  As  between  the  mortgagor  and  mortgagee,  ad- 
ditional machinery  in  the  nature  of  fixtures,  placed  in  the  building 
after  the  execution  of  the  mortgage,  becomes  a  part  of  the  realty 
and  cannot  be  disposed  of  by  the  mortgagor  while  the  mortgage 
is  in  force.  Winslow  v.  Merchants^  Insurance  Co, ,  4  Met.  306 
(38  Am.  Dec.  368).^ 


FORCIBLE  ENTRY. 

HOSSELLEB  Y.  DEAYEB. 
(106  N.  0.  494.) 

Forcible  entry.  One  who  is  peaceably,  though  tmlawfnlly,  in  po0- 
session  of  the  land  of  another  may  maintain  an  action  of  trespass  for  dam- 
ages against  the  owner  who  forcibly  enters  and  ejects  him  from  the 
premises. 

Shepherd,  J. 

Sec.  176.  Facts  stated.  The  plaintiff  has  been  in  pos- 
session of  the  strip  of  land  in  controversy  from  1884  to  March, 
1888.  "Whether  he  entered  under  the  defendant  Wilson,  the 
owner,  and  terms  under  which  he  entered,  are  disputed  questions. 
It  is  admitted,  however,  that  in  March,  1887,  Wilson,  after  giv- 
ing the  plaintiff  notice  to  quit,  agreed  that  he  should  remain  upon 
the  land  until  the  succeeding  October.  The  plaintiff  continued 
in  possession  until  March,  1888,  when,  without  any  further  notice, 
he  was  forcibly  ejected  by  the  feme  defendant  Deauer,  a  negro, 
who  was  acting  under  the  direction  and  authority  of  the  said  Wil- 
son. The  entry  was  made  while  the  plaintiff  was  in  the  actual 
possession  of  his  house,  and  in  his  presence,  and  was  done  under 
such  circumstances  as  to  constitute  a  forcible  entry  under  the 
statute,  if  not  indeed  an  indictable  forcible  trespass.  His  Honor 
charged  the  jury  that  if  the  plaintiff  was  not  thetenant  of  Wilson, 
the  latter,  and  those  acting  under  him,  <<had  the  right  to  go  there 
and  put  him  out  by  force,  if  no  more  force  was  used  than  was 
necessary  for  that  purpose."  Under  the  circumstances  of  this 
case  (the  plaintiff  not  being  a  recent  trespasser  or  intruder)  we 
cannot  approve  of  the  instruction  given,  as  it  is  not  only  opposed 
to  the  publio  l)olicy,  which  requires  the  owner  to  use  peaceful 
means  or  resort  to^  the  Courts  in  order  to  regain  his  possession, 
but  is  directed,  contrary  to  a  statute  which  condemns  the  violent 
act  as  a  criminal  offence. 

Sec.  177,  Forcible  entry— Trespass  for  dam- 
ages. In  Dustin  v,  Cowdry^  23  Vt.  631,  Redfield  J.,  said;  "We 
entertain  no  doubt  that  such  a  principle  of  law  *  *  *  did 
exist  in  England  from  the  time  of  the  Norman  Conqueror  until 
the  Statute  of  5,  of  Kichard  II,  ch.  8,  of  Forcible  Entry  and  Pe- 
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tamer,  a  period  of  nearly  three  hundred  years  *  *  *  and  it 
is  certain,  we  think,  that  such  a  mode  of  reducing  rights  of  action 
to  possession  is  more  suited  to  the  turbulence  and  violence  of 
these  early  times,  when  no  man,  whose  head  was  of  much  import- 
ance to  the  State,  felt  secure  of  retaining  it  upon  his  shoulders 
for  an  hour,  than  to  the  quiet  and  order  and  general  harmony  of 
the  nineteenth  century.  *  *  *  But  as  men  advanced  towards 
equality,  and  claimed  to  have  their  rights  respected  and  guaran. 
teed  to  them,  and  more  carefully  defined,  this  state  of  law  became 
intolerable  and  was  among  the  first  to  be  abrogated  by  Parlamenf 
This  was  done  by  the  Statute  of  5,  Richard  II,  which  was  sub- 
stantially enacted  in  North  Carolina  (The  Code,  sec.  1028),  and  in 
many  other  States  of  this  Union.  '<A  contrary  rule,"  says  Law- 
rence, J.,  in  Beeder  v.  Purdy,  (41  111.,  279),  < 'befits  only  that 
condition  of  society  in  which  the  principle  is  recognized  that— 
'He  may  take  who  has  the  power; 
He  may  keep  who  can. ' 

If  the  right  to  use  force  is  once  admitted,  it  must  necessarily 
follow,  as  a  logical  sequence,  that  so  much  may  be  used  as  shall 
be  necessary  to  overcome  resistance,  even  to  the  taking  of  human 
life.'' 

Nearly  all  the  authorities  agree  that  such  forcible  entries  on 
the  part  of  the  owner  are  unlawful,  but  there  is  a  great  diversity 
as  to  whether  an  action  of  trespass  quare  elausum  /regit  may  be 
maintained,  and  also  whether  the  defendant  can  justify  under  the 
plea  of  liherum  tenementum, 

Erskine,  J.,  in  Neuton  v,  ffarland,  39  E.  C.  L.,  581,  said 
that  "it  is  remarkable  that  a  question  so  likely  to  arise  should 
never  have  been  directly  brought  before  any  of  the  Courts  sitting 
in  Banc"  until  that  case,  which  was  tried  in  1840;  and  it  is  also 
worthy  of  remark  that  Ruffln,'C.  J.,  in  State  t7.  Whitfield,  8  Ired. 
317,  regarded  it  as  still  an  open  question  in  North  Carolina. 

In  the  conflict  of  authorities,  we  must  adopt  that  rule  which, 
in  our  judgment,  rests  upon  the  sounder  reason.  This  is  so  well 
expressed  by  thef  Court  in  Reeder  v.  Purdy,  supra,  that  we  will 
reproduce  the  language  of  the  learned  Justice  who  delivered  the 
opinion.  He  says:  "The  reasoning  upon  which  we  rest  our  con. 
elusion  lies  in  the  briefest  compass,  and  is  hardly  more  than  a 
simple  syllogism.  The  statute  of  forcible  entry  and  detainer,  not 
in  terms,  but  by  necessary  construction,  forbids  a  forcible  entry. 
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even  by  the  owner,  upon  the  actual  possession  of  another.  Such 
entry  is,  therefore,  unlawful.  If  unlawful,  it  is  a  trespass,  and 
an  action  for  the  trespass  must  necessarily  lie.  *  *  *  Although 
the  occupant  may  maintain  trespass  against  the  owner  for  a  forci- 
ble entry,  yet  he  can  only  recover  such  damages  as  have  directly 
accrued  to  him  from  injuries  done  to  his  person  or  property 
through  the  wrongful  invasion  of  his  possession,  and  such  exemp- 
lary damages  as  the  jury  may  (under  proper  instructions)  think 
proper  to  give.  But  a  person  having  no  title  to  the  premises 
clearly  cannot  recover  damages  for  any  injury  done  to  them  by 
him  who  has  the  title."  He  may,  however,  says  the  Court, 
recover  nominal  damages  in  all  cases  of  forcible  entry  and  detainer, 
and  this,  in  our  opinion,  is  the  correct  view  of  the  law.  It  is 
strongly  sustained  in  Newton  v,  Hdrland^  gupra^  though  the  point 
is  not  distinctly  decided.  In  that  case,  Bosonquet,  J. ,  agreeing 
with  Tindall,  C.  J.,  in  holding  that  "if  the  act  be  expressly  pro- 
hibited by  statute,  it  must  *  *  ♦  be  illegal  and  void. "  See 
also  Cooley  on  Torts,  323,  324.  Our  conclusion,  therefore,  is 
that  there  having  been  a  forcible  entry  upon  the  peaceable  posses- 
sion of  the  plaintiff,  he  is  entitled  to  recover  nominal  damages  for 
the  trespass.  He  is  also  entitled  to  recover  damages  for  any 
injury  inflicted  upon  his  person,  his  furniture,  his  tools,  and  even 
his  house,  if  it  is  a  fixture  only.  There  may  also  be  awarded 
exemplary  damage,  if  the  unlawful  act  be  done  in  a  wanton  and 
wreckless  manner.  The  complaint  alleges  such  injuries,  and  it 
was  error  on  the  part  of  the  Court  in  making  the  case  turn  upon 
the  question  whether  the  force  used  was  necessary  to  the  expul- 
sion  of  the  plaintiff,  as  we  have  seen  that  the  forcible  entry  was 
unlawful,  without  reference  to  the  amount  of  force  necessary  to 
effectuate  the  purpose  of  the  plaintiff.  We  are  also  of  the  opinion 
that  the  incompetent  collateral  matter  admitted  by  the  Court  must 
have  had  a  prejudicial  effect  against  the  plaintiff. 
For  the  reasons  given  there  must  be  a  new  trial. 

NoTxs.     One  who  enters  apon  premises  in  defiance  of  the   ooonpant 
with  snoh  a  display  of  force  as  to  reasonably  deter  resistance,  is  guilty  of 
forcible  entry.    The  occupant  is  not  bound  to  make  resistance.    Lissner 
V,  State  of  Oeorgiaj  84  Ga.  669  (20  Am.  St.  Bep.  889). 

Under  the  present  statute  of  California,  in  order  to  constitute  forcible 
detainer  it  is  not  necessary  that  the  possession  should  be  held  by  force  or 
threats  of  force.  Oiddings  v.  Land  and  Water  Co.<,  88  CaL  96  (28  Pac  Bep. 
196.) 
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Eqtdtj  will  restrain  the  lessor  from  forcibly  taking  possession  of  the 
leased  premises,  under  claim  of  forfeiture  of  the  lease,  without  inquiring 
into  the  merits  of  the  oontroTersy.  Ckfok  v.  Boynton^  186  Pa.  St.  102  (19 
AtL  Bep.  944). 

Under  the  statutes  of  Massachusetts,  a  yendee  in  possession  who  re- 
fuses to  pay  the  purchase  price  cannot  be  summarily  evicted  as  a  lessee 
unlawfully  holding  over.  Kierran  v.  lAnnehan,  151  Mass.  648  (24  N.  E. 
Rep.  907). 

In  a  recent  case  the  Supreme  court  of  Virginia  say:  ''The  remedy 
for  a  forcible  or  unlawful  entry  or  detainer  was  designed  to  protect  the 
actual  possession,  whether  rightful  or  wrongful,  against  unlawful  invasion 
and  to  afford  summary  redress  and  restitution.  And  the  rule  applies  as 
well  to  public  as  to  private  lands,  for  although  there  can  be  no  adversary 
possession  against  the  commonwealth,  yet  a  person  in  actual  possession 
of  land  of  the  commonwealth  is  entitled  to  all  the  remedies  which  the  law 
provides  for  the  proteoiion  of  the  actual  possession  against  tort-feasors. 
Any  possession,  it  has  been  held,  is  a  legal  possession  against  a  wrong- 
doer. Olinger  v.  Shepherd,  12  Oratt.  462;  Power  db  KeUog  v,  TazewelU,  25 
Id.  786;  Davis  v.  Mayo,  82  Va.  97;  Fcn-e  v.  Campbell,  Ibid.  808./  Mears  db 
Lewis  V.  Deaeter,  86  Ya.  828  (11  S.  E.  Bep.  588). 


FRAUDULENT  CONVEYANCES. 


OILLILAND  V.   PBNN. 
(90  Ala.  280.) 


Voluntary  fraudulent  conveyanoes.  A  voluntary  conveyance 
made  with  intent  to  defraud  is  void  both  as  to  creditors  and  subsequent 
purchasers. 

S€une — ^Notioe  to  subsequent  purohasers.  If  the  conveyance 
be  volutnary  and  there  be  an  intent  to  defraud,  it  is  void  as  to  the  subse- 
quent purchaser  *^ith  or  without  notice." 

SOMEBVILLE,  J. 

Sec.  178.    Facts  and  principles  stated.    The  main 

point  of  contention  in  this  case  involves  an  inquiry  into  the  rela- 
tive priority  of  the  conflicting  claims  of  title  in  ejectment — ^that  of 
the  plaintiff  being  derived  by  immediate  inheritance  from  an 
alleged  fraudulent  donee,  and  that  of  the  defendants  under  a  con- 
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veyance  for  valaable  consideration  from  the  alleged  fraudulent 
donor. 

The  salient  facts  as  to  the  conveyance  are  these:  The  grantor, 
A.  W.  Sheppard,  being  largely  indebted,  conveyed  to  his  son, 
John  H.  Sheppard,  substantially  his  entire  property,  consisting 
of  a  farm,  except  one  tract  of  about  forty  acres  upon  which  his 
residence  was  situated.  The  recited  consideration  is  $3, 000,  but 
the  evidence  tends  to  show  that  no  consideration  whatever  in  fact 
passed  between  the  parties,  but  that  the  transaction  was  purely  a 
voluntary  conveyance;  and,  further,  that  it  was  a  mere  sham, 
made  expressly  with  the  fraudulent  intent  to  hinder  or  delay  cred- 
itors. The  father  continued  to  occupy  the  premises  with  the  son, 
there  being  no  visible  change  of  possession  by  either;  and  the  evi- 
dence tends  to  prove  that  he  (the  donor)  still  collected  and  appro- 
priated the  rents  derived  from  certain  occupying  tenants;  that  he 
even  furnished  the  son  money  to  pay  the  taxes  on  the  land,  and, 
as  between  the  parties,  the  whole  affair  was  regarded  as  a  secret 
trust  mutually  intended  to  cover  a  transparent  fraud  on  creditors ; 
and  that  the  son  asserted  no  real  claim  of  title  as  against  his 
father.  This  deed  from  the  father  to  the  son  was  recorded. 
Afterwards,  the  father  sold  the  land  to  the  appellant,  Gilliland,  as 
the  evidence  tends  to  prove,  for  a  valuable  and  adequate  consid- 
eration in  cash.  The  son  having  died,  his  heirs  bring  this  suit, 
claiming  title  under  him. 

The  question  under  consideration  is  one  in  which  there  is  no 
little  conflict  of  authority,  as  observed  on  all  hands  in  the  text 
writers  and  the  adjudged  cases.  The  apparent  difficulties  seem 
to  me  to  have  arisen  from  a  failure,  in  some  instances,  to  prop- 
erly distinguish  the  application  of  the  principles  Involved  on  their 
bearing  on  two  classes  of  conveyances;  (1)  those  that  are  merely 
voluntary  \  and  (2)  those  which,  in  addition  to  being  voluntary,  are 
infected  with  an  actual  fraudulent  intent.  Another  source  of  con- 
flict is  the  difference  of  opinion  as  to  how  far  notice  of  the  prior 
conveyance,  and  its  nature,  will  affect  the  title  of  the  subsequent 
purchaser  from  the  fraudulent  donor,  or  grantor. 

There  are  some  important  propositions  which  we  may  formu- 
late as  premises  in  this  discussion,  as  to  which  little,  or  no  doubt 
can  exist.  They  will  serve  as  valuable  aids  in  arriving  at  a  cor- 
rect solution  of  the  question  in  hand. 

1.     All  executed  conveyances,  whether  voluntary,   or  act- 
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nally  frandoleiit,  are  unquestionably  valid  inter  parte$.  Such  a 
conveyance  is  binding  on  the  grantor,  his  heirs  and  personal  rep- 
resentatives, and  is  absolutely  unassailable  by  them. — Coffey  v. 
.Nbnvood,  81  Ala.  512  (8  S.  Bep.  199);  Davit  v.  Swanson,  54  Ala. 
277  (25  Am.  Bep.  678);  Anderson  v.  Roberts,  18  John.  513  (9 
Am.  Dec.  235);  Code  1886,  sec.  1735,  and  cases  cited. 

2.  The  statute  of  frauds  (13th  and  27th  of  Eliz.)  on  this 
point  is  substantially  embodied  in  section  1735  of  our  present 
Code,  and  has  long  prevailed  as  a  statutory  provision  in  this 
State,  to  say  nothing  of  its  being,  as  long  ago  asserted  by  both 
Lord  Mansfield  and  Chief  Justice  Marshall,  but  affirmatory  of  the 
common  law.  It  declares  void  all  conveyances  made  with  intent 
to  hinder,  delay  or  defraud  creditors,  purchasers^  or  other  persons 
voho  are  or  who  may  be  so  hindered,  delayed  or  defrauded.  Car- 
ter V.  Castleherryy  5  Ala.  277 ;  Dougherty  v.  Jack,  5  Watts,  456 
(30  Am.  Dec.  335). 

3.  Subsequent  creditors  pjid  subsequent  purchasers  are  thus 
placed  precisely  on  the  same  footing — equal  protection  being 
afforded  to  each.  The  27th  of  Eliz.  was  made  to  embrace  pur- 
chasers  where  the  13th  of  Eliz.  only  included  creditors.  Our  stat- 
ute includes  both,  as  that  of  New  York  and  other  States  also  do. 
As  to  the  New  York  statute,  Spencer,  C.  J. ,  said  in  Anderson  v, 
Roberts,  18  John.  513  (9  Am.  Dec.  235),  supra:  «'I  cannot  per- 
ceive the  least  difference  between  a  conveyance  to  defraud  subse- 
quent  creditors,  and  a  conveyance  to  defraud  subsequent  pur- 
chasers. " — Hood  V.  FahnestocJc,  8  Watta,  489  (34  Am.  Dec.  489). 
The  past  decisions  of  this  court,  I  may  add,  bearing  on  this  sub- 
ject, as  we  shall  see,  appear  fully  to  recognize  this  view. 

4.  Our  decisions  uniformly  hold,  also,  that  a  mere  voluntary 
conveyance,  unaffected  with  actual  fraud,  is  valid  as  to  subsequent 
creditors.  But,  if  actual  fraud — mala  fides,  or  fraud  in  fact — ^is 
shown,  whether  directed  against  existing  or  subsequent  creditors, 
either  class  can  successfully  impeach  and  defeat  such  conveyance, 
so  far  as  it  may  affect  the  right  to  the  satisfaction  of  his  lawful- 
debts  or  demands  as  creditors  of  the  fraudulent  grantor. — Seals 
V.  Robinson,  75  Ala.  364 ;  Stiles  v.  Lightfoot,  26  Ala.  443 ;  3 
Brick.  Dig.  515,  sec.  119.  In  other  words,  as  clearly  stated  by 
Mr.  Freeman,  <<such  fraudulent  conduct  renders  the  transfer  void 
intoto,  except  as  to  the  parties ;  and  of  this  invalidity  a  subse- 
quent creditor  may  take  advantage,  as  well  as  one  whom  the  debtor 
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intended  to  defraud.'' — Jenkins  v.  Clement,  1  Harp.  Ev.  72  (14 
Am.  Dec.  706-707,  and  note). 

Assuming  these  premises,  we  pass  to  other  questions  of 
greater  difficulty. 

Sec.    179.    Voluntary    conveyance    fraudulent. 

The  present  rule  in  England  undoubtedly  is,  that  mere  voluntary 
conveyances,  although  not  affected  with  actual  fraud,  are  abso- 
lutely and  conclusively  void  under  the  statute  of  27th  Elizabeth, 
as  against  a  subsequent  purchaser  for  a  valuable  consideration, 
although  he  purchased  with  notice  of  existence  of  such  former 
voluntary  conveyance. — Elliott  v,  ffom,  10  Ala.  348  (44  Am. 
Dec.  485).  Or,  as  stated  by  Mr.  Pomerory  (2  Eq.  Jur.  sec.  974), 
the  English  rule  now  recognized  is,  that  the  statute  of  Elizabeth 
**avoids  all  voluntary  conveyances  as  against  subsequent  pur- 
chasers for  a  valuable  consideration,  even  though  such  convey- 
ances were  made  in  good  faith  without  any  actual  fraudulent 
intent,  and  though  the  subsequent  purchasers  for  value  had  notice 
thereof."  This  rule,  as  he  observes,  has  been  accepted  by  a  por- 
tion of  the  American  decisions,  but  not  the  great  current  of 
American  authority.  Mr.  Sugden,  in  his  treatise  on  the  law  of 
Vendors  (p.  474-5),  asserts,  that  this  has  always  been  considered 

*  <a  harsh  interpretetion"  of  the  statute  of  Elizabeth,  and  <  'ought 
never  to  have  been  established."  And  such,  indeed,  seems  to  be 
the  general  current  of  opinion  among  both  the  English  and  Ameri- 
can jurists  and  Judges. 

Mr.  Pomeroy  conceives  the  American  rule,  as  supported  by 
the  current  authority,  to  limit  the  operatio{^  of  the  statute  to 
prior  voluntary  conveyances  made  yrith  fraudulent  intent^  and  its 
protection  to  subsequent  purchasers  for  a  valuable  consideration 
and  without  notice.     The  American  doctrine  he  thus  formulates: 

*  ^Conveyances  are  not  void  under  the  statute,  merely  because  they 
are  voluntary ^  but  because  they  are  fraudulent;  and  the  fraudu- 
lent intent  may  be  inferred  in  the  same  manner,  and  under  the 
same  circumstances,  as  against  subsequent  creditors.  A  volun- 
tary gift  of  property  is  valid  as  against  subsequent  purchasers 
and  all  other  persons,  unless  it  was  fraudulent  when  executed ; 
and  a  subsequent  conveyance  for  value  is  evidence  of  fraud  com- 
mitted in  the  former  voluntar}''  conveyance,  but  not  conclusive 
evidence.  It  results,"  he  concludes,  **that  a  voluntary  gift  made 
when  the  grantor  is  not  indebted,  in  good  faith,  and  without 
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intent  to  defraud  subsequent  creditors,  is  valid  as  against  a  sub- 
sequent purchaser  for  a  Yaluable  consideration  with  notice. ''  2 
Pom.  Eq.  Jur.  sec.  974. 

The  English  rule,  holding,  as  we  have  said,  a  voluntary  con- 
veyance absolutely  and  conclusively  void  as  against  a  subsequent 
purchaser,  even  with  notice,  was  repudiated  by  the  Supreme  Court 
of  the  United  States  as  far  back  as  the  case  of  Catkcart  v.  Robin- 
son, 5  Pet.  (U.  8.)  265  (8  L.  Ed.  120),  decided  in  1831.  The 
court,  through  Chief  Justice  Marshall,  announced  the  rule  in  that 
case  to  be,  that  one  who  purchases  for  value,  without  notice,  from 
the  grantor  in  a  voluntary  conveyance,  gets  a  good  title  as  against 
the  prior  donee;  that  such  prior  conveyance,  or  gift,  was  only 
prima  faciej  and  not  conclusively  void,  as  against  a  subsequent 
purchaser;  the  subsequent  sale  itself  furnishing  only  <<a  strong 
presumption  of  fraudulent  intent,''  so  as  to  cast  the  burden  on 
the  donee  of  proving  the  hona  fides  of  such  voluntary  conveyance. 
In  other  words,  the  subsequent  sale  is  carried  back  to  the  ante- 
cedent voluntary  conveyance,  so  as  to  characterize  its  intent,  and 
presumptively  shows  an  intent  to  defraud  such  subsequent  pur- 
chaser.— Sterry  «.  Arden,  12  Johns,  536  (7  Am.  Dec.  348).  In 
the  case  above  cited  from  5th  Peters,  there  was  no  evidence  of  an 
existing  debt  by  the  donor  at  the  time  he  made  the  gift  to  his 
wife,  nor  other  evidence  of  actual  fraud.  There  were  present  only 
the  badges  of  subsequent  insolvency,  the  donor's  continuing  to 
claim  the  ownership  of  the  property  conveyed,  and  the  facts  of 
the  subsequent  conveyance  itself.  The  doctrine  of  that  case  is 
expressly  approved  in  Corprew  v,  Arthur,  15  Ala.  525. 

Sec.   ;180.     Fradulent  conveyance— Subsequent 

purchaser.  The  case  under  consideration  is  one  of  actual,  and 
not  one  of  constructive  fraud;  the  evidence,  as  we  have  said, 
strongly  tending  to  show  an  express  agreement  for  a  secret  trust, 
with  no  elements  of  a  valid  conveyance,  except  in  naked  form  and 
semblance  only.  The  inquiry  is  two- fold:  (1)  whether  the  word 
purchaser,  as  used  in  section  1735  of  the  Code^  includes  a  pur. 
chaser  by  direct  conveyance  from  the  fraudulent  grantor;  and  (2) 
how  far  notice  to  such  subsequent  purchaser,  of  the  former  con- 
veyance, affects  the  validity  of  his  title. 

As  to  the  first  point,  there  is  no  difficulty,  either  as  to  the 
letter  of  the  statute,  or  its  generally  accepted  interpretation. 
Chancellor  Kent  says,  it  was,  even  in  his  day,  the  settled  Ameri- 
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can  doctrine,  that  a  bona  fide  purchaser  for  a  Talnable  considera- 
tion would  be  protected  under  the  statutes  of  13th  and  27th  Eliz., 
as  adopted  in  this  country,  whether  he  purchased  from  a  fraudu- 
lent grantor  or  a  fraudulent  grantee ;  and  that  there  was  no  differ- 
ence,  in  this  respect,  between  a  deed  to  defraud  subsequent 
creditors,  and  one  to  defraud  subsequent  purchasers.  4  Kent's 
Com.  464.  This,  as  we  shall  show,  is  the  Alabama  rule,  and 
there  is  a  vast  array  of  weighty  authority  to  support  it.  Rowt 
V.  Waysman,  12  Mo.  169  (49  Am.  Dec.  126);  Anderson  v.  Roberts^ 
18  Johns.  513  (9  Am.  Dec.  235);  Hood  v.  Fdhnestock,  8  Watts, 
489  (34  Am.  Dec.  489);  Elliot  v.  Horn,  10  Ala.  348  (44  Am. 
Dec.  488);  Stokes  v.  Jones,  21  Ala.  731. 

The  chief  conflict  of  authority  arises  where  the  purchaser 
from  the  fraudulent  vendor  is  charged  with  notice  of  the  prior 
fraudulent  conveyance.  Many  authorities  hold  that,  when  he 
has  such  notice,  he  can  claim  no  right  which  his  immediate 
grantor  would  be  estopped  from  asserting,  and,  therefore,  that 
he  will  not  be  permitted  to  avoid  the  prior  conveyance  on  the 
ground  that  it  was  intended  to  defraud  subsequent  purchasers  or 
creditors.  These  decisions  rest  on  the  very  reasonable  ground, 
not  only  that  the  fraudulent  grantor,  having  no  title  himself,  can 
confer  none,  but  that  a  contrary  rule  would  lead  to  the  injustice 
of  enabling  him,  by  collusion  with  a  subsequent  purchaser,  to 
cheat  the  original  grantee  out  of  his  estate.  To  this  effect  is 
Foster  V.  Walton,  5  Watts  (Penn.)  478;  Fowler  v,  Stoneum,  11 
Tex.  473  (62  Am.  Dec.  490);  Moseley  v.  Moseley,  15  N.  Y.  334; 
and  many  other  decisions.  So  there  are  many  authorities  to  the 
contrary,  holding  that  the  y^ord.  purchaser  means  purchaser  with, 
as  well  as  without  notice,  and  when  there  is  actual  fraud  in  the 
conveyance^  it  is  made  void  by  force  of  the  statute  as  against 
such  purchasers  for  value.  Lewis  v,  Love,2  B.  Monroe,  345  (38 
Am.  Dec.  161);  Jenkins  v.  Clements,  1  Harp.  Eq.  72  (14  Am. 
Dec.  708,  note)',  Craig  v,  Zimmerman,  87  Mo.  475  (56  Am.  Rep. 
466). 

In  this  status  of  the  law,  it  is  proper  that  we  should  be  gov- 
erned by  the  rule  to  be  deduced  from  the  past  decisions  of  this 
court,  as  the  principle  involves  a  rule  of  property  of  vast  import- 
ance in  its  effect  on  titles.  These  decisions  seem  to  me,  on  the 
whole,  to  clearly  favor  the  view,  that  a  conveyance  infected  with 
actual  fraud  may,  under  the  statute,  be  avoided  by  a  subsequent 
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bona  fidt  purchaser  holding  by  deed  from  the  grantor,  although' 
he  have  notice  of  the  previous  fraudulent  conveyance. 

As  to  purchasers  at  a  sale  under  execution  against  a  grantor, 
who  has  made  a  fraudulent  conveyance,  the  rule  is  clear  and  well 
established.  The  title  thus  acquired  under  legal  proceedings 
instituted  by  a  creditor  is  unquestionably  good,  although  the  pur- 
chaser may  have  had  notice  of  the  fraud;  for  his  knowledge  of  the 
fraud  likewise  imports  a  knowledge  that  it  was  the  precise  thing 
that  rendered  the  conveyance  void  as  to  creditors  and  purchasers. 
This  principle  runs  from  the  very  recent  case  of  Teague  v,  Martin^ 
87  Ala.  500  (1888),  back  \K>Reedv.  Smith,  14  Ala.  380  (1848), 
and  even  still  further  to  Carter  v,  Castleherry,  5  Ala.  (1843). 
It  is  recognized  even  in  those  jurisdictions  which  repudiate  the 
rule  that  a  fraudulent  vendor  can  confer  no  title  by  his  deed  of 
conveyance  made  to  a  subsequent  bona  fide  purchaser  with  notice 
of  the  prior  fraudulent  deed. — Miller  v.  Koertge,  70  Tex.  162  (8 
Am.  St.  Kej  587).  In  Carter  v.  Castleberryy  supra^  however,  the 
following  lai^juage  was  used  by  Chief  Justice  Collier:  <*It  is  true 
that  a  fraudulent  conveyance  is  binding  on  the  grantor,  but  author- 
ities are  ample  to  show  that  it  may  be  avoided  by  a  subsequent 
bona  fide  purchaser,  although  he  may  have  notice  of  the  previous 
conveyance;  (for)  if  he  is  informed  of  it,  say  the  books,  he  knows 
that  it  is  fraudulent,  and  of  consequence  void.  And, ''  he  adds, 
<4t  is  quite  immaterial  whether  the  subsequent  purchaser  acquire 
his  title  by  a  deed  directly  from  the  fraudulent  grantor,  or  at  a 
sale  made  under  execution  against  him. "  That  case  involved  a 
title  to  land  acquired  by  purchase  under  execution,  and  the  prin. 
ciple  asserted  was,  therefore,  not  necessary  to  the  decision  of  the 
case. 

In  Eddins  v.  Wilson,  1  Ala.  237,  a  father  had  made  a  fraud- 
ulent and  .voluntary  deed  to  his  son.  He  subsequently  made  a 
fraudulent  conveyance,  based  on  a  valuable  consideration,  to 
another  person.  It  was  held  that  the  first  deed,  though  fraudu- 
lent, was  good  between  the  parties,  and  could  not  '  'be  defeated 
by  a  subsequent  vendee  whose  purchase  was  conceived  in  fraud ;" 
for,  it  wajs  added  by  Collier,  C.  J.,  if  this  were  so,  <«it  would  only 
be  necessary  for  him  (the  fraudulent  grantor)  to  commit  one  act 
of  fraud  to  defeat  another."  It  was  further  said:  <<The  law,  how- 
ever, is  entirely  different,  if  the  second  purchaser  can  show  that 
the  transfer  under  which  he  claims,  was  made  for*a  valuable  con" 
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Mtderation^  and  in  good  faith."    There  is  nothing   here  said  about 
the  effect  of  the  notice. 

The  case  of  Elliot  v.  Horn,  10  Ala.  348  (44  Am.  Dec.  488), 
decided  in  1846,  is  one  in  point,  when  critically  considered  as  a 
construction  of  our  statute  of  frauds,  now  embodied  in  section 
1735  of  the  Code.  That  case  clearly  holds,  that  a  subsequent 
purchaser  for  value  from  a  fraudulent  grantor  obtains  a  title 
superior  to  that  of  the  first  grantee,  although  such  subsequent 
purchaser  had  notice  of  the  prior  conveyance.  There,  a  father 
had  made  a  vojuntary  conveyance  to  his  son,  with  intent  to 
defraud  creditors.  The  land,  it  is  true,  was  entered  by  the  father 
in  the  son's  name,  but  this  was  considered  immaterial  (as  was  the 
same  fact  in  Howe  v,  Waysman,  12  Mo.  169  (49  Am.  Dec.  126); 
the  effect  as  to  creditors,  as  was  observed  by  Ormond,  J. ,  being 
precisely  the  same  as  if  the  land  had  been  entered  in  the  name  of 
the  donor  instead  of  the  son,  who  was  a  minor.  The  father  after- 
wards  sold  the  land  to  one  who  was  not  a  creditor  at  the  time  the 
land  was  entered,  inducing  his  infant  son  to  convey.  The  son, 
seeking  to  disaffirm  his  conveyance,  afterwards  brought  an  action 
for  the  land.  The  court  held  that  he  could  not  maintain  the 
action,  on  the  ground  that  the  purchaser  from  the  father,  although 
he  acquired  title  subsequent  to  the  original  .fraudulent  convey, 
ance,  and  with  notice  of  it,  was  entitled  to  protection  under  the 
statute  of  frauds,  which  was  admitted  to  embrace  the  substance 
of  the  13th  and  27th  of  Elizebeth.  The  minor  son,  in  conveying, 
(it  was  said)  had  done  only  what  a  court  in  equity  would  have 
compelled  him  to  do. 

We  can  nowhere  find  any  case  in  our  reports  which  repudi- 
ates the  construction  of  the  statute  announced  in  Elliott  v,  Horn, 
supra.  On  the  contrary,  the  case  of  Stokes  v.  Jones,  18  Ala.  734, 
fully  sustains  it,  and  so  does  the  same  case  as  decided  on  the 
second  appeal,  and  reported  in  21  Ala.  731.  A  father  there 
made  a  fraudulent  deed  of  gift  to  his  children,  and  he  afterwards 
conveyed  the  same  property  to  a  subsequent  purchaser  for  value. 
The  latter  title  was  held  to  prevail  in  an  action  of  ejectment, 
actual  fraud  in  the  conveyance  being  proved. 

The  case  of  Corprew  v,  Arthur,  15  Ala.  525,  cited  and  relied 
on  by  the  appellee's  counsel ,  so  far  as  being  repugnant  to  the 
foregoing  cases,  is  corroborative  of  their  authority.  The  same 
statute  is  there  construed  by  Judge  Collier  as  applicable  to  one 
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purchasing  for  value  from  the  donor  in  a  voluntary  conveyance, 
not  infected  with  actual  fraud.  Adopting  the  view  of  the  United 
States  Supreme  Court,  as  announced  in  Cathcart  v,  Rohtruon,  5 
Pet  264  (8  L.  Ed.  120)  supra,  it  was  held,  that  one  who  pur- 
chases for  valuable  consideration,  with  notice  that  his  vendor  had 
made  a  previous  voluntary  conveyance,  will  not  be  preferred.  It 
was  decided  that  a  subsequent  mortgagee  was  a  purchaser  within 
the  27th  Elizabeth,  so  as  to  avoid  a  prior  voluntary  conveyance 
under  that  statute,  but  it  was  added:  <  <  As  a  subsequent  purchaser 
he  cannot  claim  the  right  to  subject  the  land  to  the  payment  of  his 
demand,  without  xAotmn^  thatthe  conveyance  was  no^  only  volun^ 
tary,  hut  was  intended  to  defraud  creditors,''^  The  same  principle  is 
announced  in  Gardner  v,  Boothe,  31  Ala.  186,  where  it  was  decided 
that  a  subsequent  purchaser  for  value  of  certain  slaves,  from  a 
donor  in  a  voluntary  conveyance,  although  he  bought  with  notice, 
acquired  no  title  as  against  the  donee.  To  invalidate  the  trans- 
fer as  to  a  subsequent  purchaser,  it  was  held  that  proof  of  actual 
fraud  was  necessary. 

The  case  of  Jefferson  County  Sav,  Bank  v.  Ehom,  84  Ala. 
529  was  one  involving  personal  property,  left  in  the  hands  of 
the  grantor,  and  is  governed  by  a  principle  somewhat  different. 
But  the  subsequent  purchaser  was  fully  protected  there,  as  against 
a  prior  fraudulent  grantee. 

There  is  nothing  in  Griffin  v,  Stoddard,  12  Ala.  784,  which 
is  contradictory  to  these  views,  when,  the  language  of  the  court  is 
construed  with  reference  to  facts  of  the  case.  The  plaintiff  in 
ejectment  there  claimed  title  under  recorded  deed  from  one 
Oliver,  the  aijeged  fraudulent  grantor.  The  defendant  claimed 
title  under  two  sheriff's  deeds  executed  after  the  deed  of  the 
plaintiff,  but  based  on  judgments  rendered  on  debts  older  than 
the  fraudulent  conveyance.  It  was  held,  that  the  plaintiff's 
title  derived  from  the  fraudulent  grantor  was  subordinate 
to  that  derived  under  execution  sale. 

We  need  pursue  this  part  of  the  discussion  no  further. 
Whatever  superior  force  may  be  accorded  to  the  weighty  reasons 
by  which  the  contrary  doctrine  is  so  ably  supported,  our  decisions 
commit  us  to  the  rule,  that  the  purchaser  for  value  from  the 
grantor  in  a  voluntary  conveyance,  infected  by  actual  fraud, 
obtains  a  superior  title  as  against  a  donee,  although  he  purchased 
with  notice  of  the  conveyance.     The  whole  reason  of  the  case  is 
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simply  this :  The  statute  itself  expressly  declares  fraudulent  con- 
veyances  void  as  against  subsequent  purchasers  and  creditors 
alike.  This  implies  honajide  purchasers  for  value,  but  it  does  not 
exclude  purchasers  with  notice  of  the  very  fact  which  alone  enables 
them  to  avoid  the  conveyance.  Nor  can  a  fraudulent  grantee 
make  any  very  just  or  conscionable  complaint  that  he  is  deprived 
of  the  fruits  of  his  iniquity,  because  it  is  done  by  the  mandate  of 
the  law  itself. 

Seo.    181.    Same — ^Notice    to.  subsequent  pur- 

chaser,  A  distinction  is  made  as  to  notice  between  the  regis- 
tration of  a  mere  voluntary  deed,  unaffected  by  actual  fraud,  and 
a  deed  which  is  so  infected.  The  former  operates  as  notice,  so  as 
to  bind  a  subsequent  purchaser;  but  the  latter  does  not,  at  least 
to  the  extent  of  barring  the  assertion  of  the  purchaser's  rights 
based  on  the  fraud  in  the  transaction.  As  stated  in  Laird  v, 
Scott,  5  Heisk.  347,  « 'After  registration  of  a  voluntary  deed  for 
land,  a  subsequent  purchaser  for  value  cannot  claim  to  be  an 
innocent  purchaser  without  notice.  But,  if  the  voluntary  con- 
veyance was  intended  to  defraud  a  subsequent  purchaser,  the 
notice  by  registration  will  not  affect  his  right  to  attack  the  volun- 
tary conveyance  for  actual  fraud.  It  follows,  that  a  voluntary 
conveyance,  made  with  the  intent  to  defraud  a  subsequent  pur- 
chaser for  value,  is  void  as  against  him,  with  or  without  regis- 
tration, and  with  or  without  notice". — Jenkins  v,  ClementSy  1 
Harp.  Eq.  72  (14  Am.  Dec.  708,  note),  and  cases  cited;  Wi/man 
V.  Brown,  50  Me.  148 ;  Lewis  v.  Love,  2  B.  Mon.  345  (38  Am. 
Dec.  162);  Mason  v.  Baker,  1  A.  K.  Mar.  208  (10  Am.  Dec.  724); 
Lancaster  v,  Dolan,  1  Rawle,  231  (18  Am.  Dec.  625). 

The  plain  reason  of  this  distinction  is,  that  the  statute  itself 
makes  conveyances  infected  with  actual  fraud  void  as  to  subse- 
quent  purchasers  for  value,  but  it  does  not,  according  to  the  better 
view,  embrace  mere  voluntary  conveyances  not  actually  fraudulent 
Other  conversances  are  governed  as  to  notice  by  the  registration 
statutes. — Code  1886,  sees.  1810;  e^  «6g. ;  and  sec.  1735.  It  was 
long  ago  resolved,  as  far  back  as  Standen^s  Case,  5  Co.  60,  that 
a  purchaser,  notwithstanding  he  had  notice  of  a  fraudulent  con- 
veyance, might  avoid  it;  for  the  notice  of  the  purchaser  cannot 
make  that  good,  which  an  act  of  parliament  has  made  void  as  to 
him. — Newlandon  Contracts,  396,  397.  And,  moreover,  as  said 
in  Myers  v.  Peck,  2  Ala.  659,  mere  notice  on  the  part  of  the  pur. 
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chaser  of  a  fraudulent  transfer  will  not  prevent  his  avoiding  it, 
'^because,  if  he  knew  of  the  transaction,  he  knew  it  was  void  by 
law." 

There  is  no  force  in  the  contention,  that  after  Bhea  had  com. 
promised  his  suit  of  ejectment  with  A.  W.  Sheppard,  the  alleged 
fraudulent  grantor,  and  had  reconveyed  to  him  the  title  to  the 
land  in  controversy  after  its  purchase  at  the  sheriff's  sale,  that 
this  title  enured  to  the  benefit  of  the  fraudulent  grantee  by  virtue 
of  the  covenant  of  warranty  contained  in  that  deed.  It  may  be 
admitted  that  Rhea  acquired  the  title  by  the  sheriff's  sale  under  his 
execution  against  the  fraudulent  grantor,  the  judgment  debt  being 
older  than  the  fraudulent  conveyance;  and  that  his  deed  to  A.  W. 
Sheppard  conveyed  back  to  him  the  legal  title  to  the  land.  But 
this  title  enured  to  the  benefit  of  the  subsequent  purchaser,  not  of 
the  fraudulent  donee.  This  is  expressly  settled  in  Stokes  v.  Jonesy 
21  Ala.  731;  s.  c,  18  Ala.  734,  where  it  is  said:  < *The  voluntary 
estoppel  (ai^ed  to  have  been  created  by  the  covenant  of  war- 
ranty contained  in  the  deed),  is  as  impotent  to  defeat  the  just 
claims  of  creditors,  or  "bona  fide  purchasers  for  a  valuable  consid- 
eration, as  the  deed  would  be  had  it  contained  no  covenant  out  of 
which  the  estoppel  is  supposed  to  arise.  A  party  can  not  do  by 
circuity  and  indirection  what  the  law  forbids  to  be  directly  done. 
He  cannot  avoid  the  claims  of  creditors,  or  bona  fide  purchasers, 
by  conveying  with  warranty  to  defraud  them,  and  afterwards 
acquiring  the  title. " 

It  is  too  clear  for  argument,  that  the  payment  of  Hhea's 
debt  by  A.  W.  Sheppard  did  not  purge  his  conveyance  of  fraud 
as  to  subsequent  purchasers  or  creditors.  If  it  was  void  for  actual 
fraud,  being  a  mere  secret  trust  and  a  sham  sale,  the  transaction 
at  once  lay  open  to  the  attack  of  either  of  these  classes. 

The  existence  of  Bhea's  debt  was  only  a  circumstance  to 
prove  fraud.  Its  payment  was  indemnity  to  him  alone,  and  to 
no  one  else.  It  in  no  manner  purged  the  fraud  as  a  ground  of 
attack  on  the  title  by  others  who  were  invested  by  law  with  this 
right.  We  are  aware  of  no  principle  by  which  one  who  cheats 
two  distinct  persons  can,  by  affording  indemnity  to  the  one, 
exempt  himself  from  legal  liability  to  the  other.  This  precise 
point  was  made  in  Stokes  v.  Jones,  21  Ala.  731,  but  was  passed 
by  the  court  sub  silentio,  being  obviously  regarded  as  without 
merit. 


i   181,  182         PEAUDULENT  CONVETANCES.  268 

These  views  result  necessarily  In  the  reversal  of  the  judg. 
ment,  many  of  the  rulings  of  the  court  being  repugnant  to  the 
principles  which  we  have  here  announced. 

The  exceptions  based  on  the  rulings  on  the  evidence,  much 
of  which  is  purely  cumulative,  may  not  arise  on  another  trial,  and 
we  do  not  consider  them.  They  have  not,  moreover,  been  deemed 
of  sufficient  importance  to  be  discussed  by  counsel. 

Note. — ^A.  oonyeyance  to  defraud  creditors  ia  good  between  the  parties 
and  against  aU  the  world  except  the  grantor^s  creditors,  Bell  v,  Wilsojif  52 
Ark.  171  (12  S.  W.  Rep.  828;  5  L.  R.  A.  870.)  A  mortgage  executed  to  two 
persons  may  be  fraudulent  and  void  as  to  one  and  valid  as  to  the  other. 
Biggan  v,  Wo^f,  58  Ark.  587  (14  S.  W.  Rep.  922.) 


h'olube  v.  smith. 

(14  Colo.  297.) 

Fraudulent  oonveyances— Fraud  a  question  of  fletot.  A 
deed  and  defeasance  made  for  the  purpose  of  securing  a  bona  fide  debt  can 
not  be  held  void  on  the  ground  they  are  constructively  fraudulent  as 
against  other  creditors.    Fraud  is  a  question  of  fact. 

Description  of  real  eistate — Amendment  of  officer's  return. 
A  return  of  the  officer  upon  a  writ  of  attachment  may  be  amended  as  to  the 
description  of  the  real  estate  attached. 

Helm,  G.  J. 

The  present  appeal  was  taken  under  the  act  of  1885.  No 
evidence  is  embraced  in  the  abstract,  and  therefore  a  review 
upon  the  evidence  could  not  be  had.  The  findings  of  fact,  how- 
ever, of  the  court  below  are  properly  before  us,  and,  since  they 
are  not  in  any  way  questioned,  will  be  accepted  as  conclusive. 

Sec.  182.  Facts  stated.  By  the  record  as  presented, 
we  are  advised  of  the  following  facts:  That  McGlure  Bros., 
indebted  to  Scherrerto  a  large  amount,  executed  an  absolute  deed 
conveying  the  realty  in  question  to  him;  that  in  connection  with 
the  giving  of  this  deed,  and  as  a  part  of  the  transaction,  Scherrer 
executed  in  writing,  and  delivered  to  the  McClure  Bros. ,  a  defeas- 
ance;  that  the  two  instruments  were  designed  by  the  parties  to 
constitute  a  mortgage  of  the  premises  as  security  for  the  indebt- 
edness to  Scherrer;  that  the  whole  transaction,  so  far  as  Scherrer 
was  concerned,  was  characterized  by  entire  good  faith  in  fact ;  that^ 
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immediately  upon  the  execution  of  these  instruments,  Scherrer 
took  and  has  since  retained  possession  of  the  mortgaged  realty;  but 
that,  while  the  absolute  deed  to  Scherrer  was  duly  filed  for  record 
with  the  clerk  and  recorder  prior  to  levy  of  the  writs  of  attach* 
ment,  McClure  Bros,  failed  to  record  their  defeasance. 

Notwithstanding  the  foregoing  conclusions  of  fact,  however, 
the  court  found  that  as  to  Smith  and  Clough,  the  attaching  cred- 
iters  of  McClure  Bros.,  the  transaction  constituted  a  constructive 
fraud,  and  the  deed  to  Scherrer  was  void  in  law.  On  this  finding, 
the  decree  in  favor  of  the  attaching  creditors  was  based,  and  upon 
its  correctness  or  incorrectness  the  affirmance  or  reversal  thereof 
must  rest. 

See.  183,  Fraudulent  conveyance— Fraud  a 

question  of  fact.  It  is  obvious  that  the  court  below  adopted 
the  view  that  a  deed  absolute  in  form,  but  in  reality  designed  to 
operate  as  a  mortgage  only,  is  constructively  fraudulent,  and  con- 
sequently void  in  law,  as  to  other  existing  creditors  of  the  mort- 
gagor, even  though  the  transaction  contained  no  element  of  fraud 
.  in  fact.  This  position  of  the  trial  Judge  is  supported  by  well  con- 
sidered decisions.  Friedley  v,  ffamilton^  17  Serg.  &  K.  70  (17" 
Am.  Dec.  638) ;  Manufacturer* Sy  etc.  Bank  v.  Bank  of  PennsyU 
vania,  7  Watts  &  S.  335  (42  Am.  Dec.  240) ;  Smyth  v.  Carlisle, 
16  N.  H.  464;  Bryant  v.  Young,  21  Ala.  264;  North  v,  Belden, 
13  Conn.  376  (35  Am.  Dec.  83). 

But  in  our  judgment  the  weight  of  authority  favors  the  view 
heretofore  announced  by  this  court.  It  was  held  in  Ross  v.  Duy- 
yaUy  5  Cok).  85,  that,  while  this  method  of  creating  an  incum 
brance  is  a  conspicous  badge  of  fraud  as  to  existing  creditors,  it 
is  not  conclusive,  and  that  the  bona  fides  of  the  transaction  may 
be  shown  by  collateral  proofs.  It  is  true  that  when  a  mortgagee 
consents  to  take  an  absolute  deed,  even  though,  as  in  the  case  at 
bar,  he  delivers  back  a  defeasance,  he  makes  it  possible  for  the 
mortgagor  to  deceive  his  other  creditors.  For  this  reason,  such 
a  proceeding  is  regarded  with  disfavor,  and  uplv&ld  with  reluct- 
ance. It  would  no  doubt  be  wiser,  as  well  as  less  harmful,  if  the 
mortgagee  insiste<l  upon  having  the  transaction  evidenced  by  an 
ordinary  mortgage.  But,  if  there  be  a  bona  fide  debt  for  which 
the  security  is  given;  if  there  be  no  understanding  with  the 
mortgagee  to  hold  the  overplus,  or  to  hold  the  property  after 
payment  of  his  debt,  secretly,  for  the  benefit  of  the  mortgagor; 
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if  there  be  no  collusion  on  the  part  of  the  mortgagee  with  the 
mortgagor  in  keeping  the  defeasance  unrecorded,  or  in  keeping 
secret  the  exact  nature  of  the  transaction,  for  the  purpose  of  de- 
ceiving creditors ;  in  short,  if  the  mortgagee  is  simply  endeavor, 
ing,  in  good  faith,  to  obtain  that  precedence  in  the  security  of 
his  debt  which  the  law  permits,  the  mere  isolated  fact  that  he 
takes  an  absolute  deed,  instead  of  a  mortgage,  will  not,  in  and  of 
itself  alone,  render  his  lien  nugatory.  The  law  prescribes  no 
absolute  and  inflexible  form  for  mortgages  upon  realty.  It  cer- 
tainly  assumes  that  such  instruments  as  the  one  under  considera- 
tion will  sometimes  be  employed.  Section  261,  Civil  Code,  1887, 
provides  that  <  <the  fact  of  a  deed  being  a  mortgage,  in  effect, 
maybe  proved  by  oral  testimony,"  While  this  section  would 
not  be  permitted  to  affect  the  title  of  a  bona  fide  purchaser  from 
the  mortgagee,  for  good  consideration,  without  notice,  we  con- 
ceive  it  to  be  broad  enough  to  permit  the  proof  mentioned  as 
between  the  parties,  and  as  against  the  claims  of  other  creditors. 

The  view  that  fraud  per  se  should  not  be  imputed  to  such 
transactions  as  the  one  under  consideration  receives  countenance 
from  section  1529  of  the  General  Statutes.  This  section  declares 
that  the  question  of  fraudulent  intent,  in  all  cases  relating  to  the 
conveyance  or  assignment  of  any  estate  or  interest  in  lands,  shall 
be  a  question  of  fact,  and  not  of  law.  Rosa  v,  Duggan^  supra ; 
Bump.  Fraud.  Conv.  40 ;  Gaffney's  Assignee  v.  SignaigOj  1  Dill. 
158;  Harrison  V,  Trustees,  12  Mass.  455;  Gibson  v,  Seymour,^ 
Vt.  518;  Stevens  V,  Hinckley,  43  Me.  440;  Chickering  v.  Hatch, 
3  Sum.  474;  Bank  v.  Jacobs,  10  Mich.  349. 

Since  neither  the  case  of  Ross  v,  Duggan,  in  5  Colo. ,  nor  the 
other  cases  supra,  are  mentioned  by  the  briefs  filed  in  this  court, 
we  are  justified  in  assuming  that  the  presiding  judge  was  not  di- 
rected  thereto.  Had  he  been  advised  of  these  authorities, 
especially  of  Ross  v.  Dugan,  his  decree,  would  doubtless,  have 
been  different. 

Sec.  184..  Description  of  realty  in  return  of 
officer  may  be  amended.  In  view  of  a  retrial  of  this 
cause,  we  deem  it  important  to  notice  briefly  the  remaining  ques- 
tion argued  on  the  present  appeal.  The  return  of  the  officer  who 
levied  the  writ  of  attachment  was  slightly  defective  in  its  descrip- 
tion of  the  realty  attached.  There  is  nothing,  however,  in  the 
record  before  us  to  show  that  the  attachment  notice  filed  with 
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the  clerk  and  recorder  partook  of  the  same  infirmity.  The  court, 
prior  to  the  trial,  npon  application  supported  by  affidavits,  notice 
having  been  given  to  opposing  counsel,  and  upon  careful  con- 
sideration, permitted  the  sherifT  to  amend  his  return  by  correct- 
ing therein  the  misdescription  in  question.  This  was  not  error. 
Amendments  of  the  officer's  return  upon  process  to  correspond 
with  the  fact  are  in  the  interest  of  justice;  and,  unless  it  be 
shown  that  the  party  complaining  has  been  deceived  or  misled  to 
his  prejudice,  great  liberality  in  allowing  them  is  always  exer- 
cised. Anderson  v,  Sloan^  1  Colo.  33 ;  Loveland  v.  SearSy  1  Colo. 
433 ;  Paper  Co.  v.  Clark,  3  Colo.  321;  Crock.  Sher.,  sec.  43; 
Corhy  «.  BumM,  36  Mo.  194. 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new 
trial. 

Reversed. 

Mr.  Justice  Elliott -(who  presided  below.)  I  concur  in  the 
foregoing  opinion.  The  chief  justice  is  quite  right  in  supposing 
that  the  case  of  Rose  v,  Duggan  was  not  cited  at  nisi  prius,  I 
did  not  have  the  opinion  in  that  case  in  my  mind  at  the  trial,  or 
I  should  gladly  have  followed  it  instead  of  the  Pennsylvania 
cases  then  referred  to.  This  case  serves  to  emphasize  what  was 
said  in  Crane  v.  Farmer,  ante,  p.  294,  about  the  importance  of 
giving  attention  to  our  own  reports. 

NoTB — See  Annotations  at  the  end  of  the  next  case. 


RICHARDS   y.  YACOARO. 
(67  Miss.  616.) 

Fraudulent  conveyances— Burden  of  proof.  There  Is  a  eon- 
fliot  of  authority.  In  this  case  it  is  held  that  where  the  fraud  of  the  grantor 
is  established,  Sk  prima  fade  case  is  made  hj  the  plaintiff  in  the  action  to 
set  the  conyeyance  aside,  which  must  be  met  by  the  grantee  by  eyidenoe 
that  he  is  a  purchaser  in  good  faith,  for  value. 

Cooper,  J. 

Sec  185.  Facts  stated.  ^Vaccaro  &  Co.  sued  out  an 
tittachment  against  one  Ward,  which  was  levied  on  certain  goods 
which  the  plaintiffs  claimed  had  been  sold  by  Ward  to  Bichards 
for  the  purpose  of  defrauding  his  creditors.  Plaintiffs  sustained 
their  suit  against  Ward,  and  the  present  controversy  is  between 
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them  and  Richards,  who  interposed  a  claim  to  the  property  seized. 
On  the  trial  of  the  claimant's  issne,  Ward's  fraudolcnt  purpose  in 
making  the  sale  was  abundantly  shown.  The  claimant  contended 
that  it  devolved  on  the  plaintiffs  to  establish  not  only  the  fraud  of 
Ward,  but  that  he  (the  claimant)  was  not  a  bona  fide  purchaser 
for  value,  but  participated  in,  or  had  knowledge  of,  Ward's  fraud, 
ulent  design.  The  court  rejected  this  view,  and  instructed  the 
jury  that,  <*if  it  believed  from  the  evidence  that  the  sale  by  Ward 
was  fraudulent  on  his  part,  then  the  burden  of  proof  is  on  Rich- 
ards to  show  to  your  satisfaction  that  he  purchased  the  goods  for 
value,  and  without  knowledge  of  Ward's  design."  The  giving  of 
this  instruction  is  the  principle  error  assigned. 

See.  186.    Fraudulent  conveyances— Burden  of 

proof.  There  is  conflict  in  the  decisions,  and  much  confusion 
among  the  text- writers,  on  the  question  involved.  The  effect  of 
the  statute  against  fraudulent  conveyances,  as  held  by  one  line  of 
decisions,  is  about  this:  Conveyances  made  by  a  grantor  in  fraud 
of  his  creditors  are  valid,  unless  it  be  shown  that  the  purchaser  is 
not  a  purchaser  for  value,  and  in  good  faith.  Another  line  of 
authorities  states  the  effect  of  the  statute  to  be  that  conveyances 
fraudulent  on  the  part  of  the  grantor  are  invalid  at  the  suit  of  his 
creditors,  unless  it  be  shown  that  the  purchaser  is  a  purchaser  for 
value,  and  in  good  faith.  The  authorities  are  uniform  in  declar- 
ing that  one  who  attacks  a  conveyance  as  fraudulently  made  must 
establish  tbe  fraud.  The  burden  of  proof  is  upon  him,  and  he  is 
opposed  by  the  presumption  of  good  faith  and  legality  that 
attaches  in  favor  of  the  ordinary  transactions  of  business.  The 
conflict  of  decisions  arises  a  step  beyond,  when  the  inquiry  is 
whether  the  plaintiff,  by  proof  of  the  fraud  of  the  grantor,  has 
made  a  prima  facie  case  against  the  grantee,  entitling  him  to 
recover,  in  the  absence  of  any  evidence  by  his  adversary.  In 
Massachusetts,  New  Jersey,  Iowa,  Wisconsin,  Connecticut  and 
Maryland  it  is  held  that  the  plaintiff  must  not  only  show  fraud  on 
the  part  of  the  seller,  but  participation  in  or  notice  of  it  by  the 
buyer.  Bridge  v,  EggJeston^  14  Mass.  245  (7  Am.  Dec.  209); 
Foster  V.  Hall,  12  Pick.  89  (22  Am.  Dec.  400);  Insurance  Co,  v. 
Tooker,  35  N.  J.  Eq.  408;  Tantum,  v.  Green,  21  N.  J.  Eq.  364; 
Bank  v.  Nbrtkrup,  22  N.  J.  Eq.  58;  Adams  v.  Foley ^  4  Iowa,  44; 
Fifield  V.  OastoUf  21  Iowa,  218;  Mehlhop  v,  Pettihone,  54  Wis. 
652  (11  N.  W.  Rep.  553);  Partelo  v.  Harris,  26  Conn.  480;  Cooh 
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v'.  Cooke,  43  Md.  524.  On  the  other  hand,  the  courts  of  Penn- 
sylYania,  New  York,  Alabama,  Texas,  Arkansas  and  North  Car- 
olina hold  that,  where  the  fraud  of  the  grantor  is  established,  a 
prima  facie  ease  is  made  by  the  plaintiff,  which  must  be  met  by 
the  purchaser  by  evidence  that  he  is  a  purchaser  in  good  faith, 
for  value.  Rogers  v.  Hall,  4  Watts,  359 ;  Clark  v,  Depevo,  25  Pa. 
St.  509 ;  X%(i  tj.  Lynch,  28  Pa.  St.  419  (70  Am.  Dec.  137); 
Starin  v.  Kelley,  88  N.  Y.  418;  Hamilton  v.  Blackwell]  60  Ala. 
545;  Gordon  V,  Tweedy,  71  Ala.  202]  Brown  v.  Hedge  Co.,  64  Tex. 
396;  Miller  v.  Fraley,  21  Ark.  22;  Fullenvoider  v,  Roberts,  4  Dev. 
&  B.  278 ;  Worthy  v.  Cadwell,  76  N.  C.  82. 

We  concur  in  the  views  announced  by  those  courts  whiclr 
hold  that  proof  of  fraud  on  the  part  of  the  grantor  is  sufficient  to 
entitle  his  creditors  to  subject  the  property  fraudulently  assigned, 
in  the  absence  of  evidence  showing  the  claimant  to  be  a  purchaser 
for  value  and  in  good  faith.  We  fail  to  preceive  why,  in  cases 
of  this  character,  the  party  assailing  the  conveyance  shall  be 
required  to  assume  the  burden  of  showing  participation  in  the 
fraud  by  the  purchaser,  and  the  non-payment  of  value  for  the. 
property  fraudulently  conveyed. 

The-decisions  holding  it  to  be  the  duty  of  the  creditor  to  estab- 
lish not  only  the  fraud  of  the  seller,  but  that  of  the  purchaser,  seem 
to  rest  upon  an  undue  extension  of  the  rule  that  fraud  is  never 
to  be  presumed  but  must  always  be  proved  by  the  party  alleging 
it  to  exist.  This  rule  is  so  well  established  as  to  have  become 
one  of  the  maxims  of  the  law ;  but  it  is  not  true  that,  where  a  trans- 
action has  been  shown  to  be  fraudulent  on  the  part  of  one  of  the 
actors,  it  is  incumbent  upon  a  party  claiming  or  defending  against 
it  to  show  the  fraud  of  the  other  actor  claiming  under  it.  Good, 
faith  and  legality  are  presumed  to  exist  in  reference  to  the  ordF- 
nary  business  transactions  of  life,  and  the  burden  is  upon  him  who 
asserts  the  contrary ;  but  it  is  otherwise  when  the  transaction  itself 
is  unfair,  or  is  prima  facie  shown  to  be  illegal.  Whart.  Ev. 
sees.  366,  1248;  Bigelow,  Frauds,  130,  132.  Mr.  Bigelow,  whila 
denying  that  the  defense  of  purchase  for  value  is  new  matter  ia 
avoidance,  concedes  that  the  plaintiff  proving  the  fraud  of  the 
seller  makes  a |?riwa /acie  case.  He  says:  **A  scrutiny,  how- 
ever, of  the  situation,  in  such  a  case,  will  show  that  the  defense 
of  purchase  for  value  is  not  new  matter  in  avoidance.  The 
defendant,  being  a  purchaser  from  one  having  the  legal  title,     *' 
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'^  *  has  himself  acquired  that  title.  The  plaintiff  can  then 
only  have  an  equitable  title,  and,  to  prevail,  he  must  overoome 
the  former;  and  this  whether  he  sues  at  law  or  in  equity.  In 
other  words,  he  must  show  that  the  purchaser's  title  is  bad.  This  he 
undertakes  to  do  by  showing  that  the  vendor's  title  was  obtained 
from  him  (the  plaintiff)  by  the  vendor's  fraud;  and  this  is  suffi- 
<)ient.  But  how  does  it  become  so?  The  answer  is  that  in  law 
It  shows  presumptive  notice  to  the  defendant.  The  defendant  is 
presumed,  prima  facie  to  be  privy  to  his  grantor's  fraud.  This 
presumption  the  defendant  must  now  meet,  but  ]ust  as  he  would 
meet  any  other  fact  alleged  and  testified  to,  or  presumptively 
shown,  by  the  plaintiff.  The  defense  is  still  negative,  t.  e.  denial. 
Hence  the  burden  of  proof  is  still  upon  the  plaintiff."  <<But  it 
may  still  be  thought  necessary  to  inquire  whether  the  plaintiff 
iiimself  has  really  sustained  €he  burden  of  proof,  so  as  to  require 
the  defendant  to  come  to  the  support  of  his  defense  by  merely 
showing  fraud.  It  may  be  asked  if  the  plaintiff  ought  not  to  go 
further,  and,  though  he  has  made  a  case  of  fraud  in  the  grantor, 
o^er  some  definite  evidence  of  notice,  or  what,  for  the  present 
purpose,  is  the  same  thing — that  the  conveyance  to  the  defendant 
was  voluntary.  The  answer  of  the  authorities,  though  not  with- 
K)ut  here  and  there  a  discordant  note,  is  that  evidence  of  the  fraud 
is  enough,  and  this  whether  the  case  be  one  of  fraud  on  creditors 
or  fraud  on  a  vendor.  Such  is  the  better  answer  in  those  states 
in  which,  in  cases  of  fraud  upon  creditors,  notice  to  the  purchaser 
is  sufficient  to  defeat  his  title." 

There  are  two  classes  of  suits  at  law  so  nearly  analogous  to 
-suits  by  creditors  to  subject  property  fraudulently  conveyed  that 
it  is  difficult  to  draw  a  distinction  between  them  sufficient  to  war- 
rant the  application  of  different  rules  of  procedure.  These  are 
suits  by  one  whose  property  has  been  secured  by  the  fraud  of  the 
vendee,  and  who  sues  to  recover  it  from  another  claiming  under 
Ihe  fraudulent  vendee,  and  suits  by  an  indorsee  of  a  bill  or  note 
•against  the  maker,  who  defends  upon  the  ground  that  the  instru- 
ment was  secured  by  the  fraud  of  the  payee.  In  these  cases  it  has 
been  uniformly  held  that  proof  of  the  fraud  of  the  vendee  of  the 
property,  or  payee  of  the  note,  imposes  upon  the  party  claiming 
under  him  the  duty  of  showing  that  he  is  a  purchaser  for  value, 
and  in  good  faith.  Bailey  v.  Bidwell,  13  Mees.  &  W.  73;  Fitch 
V.  Jones,  32  Eng.  Law  &Eq.  134;  Paton  v.  Coit,  5  Mich.  505  (72 


275  ANNOTATIONS.  1185,  187 

Am.  Dec.  58);  Clark  v.  Pecue,  41  N.  H.  414;  Bigelow,  Fraad, 
132;  Spira  v,  Homihall,  77  Ala.  137;  Easter  v.  Allen^  8  Allen, 
7;  Morgan  v.  Morse,  13  Gray,  150;  ffaslnns  v.  Warren,  115  Mass. 
514.  Proof  that  the  poichaser  bought  for  value,  the  price  paid 
being  adequate,  is  generally  held,  in  the  absence  of  other  evidence 
showing  notice  of  the  fraud,  to  raise  the  presumption  of  good 
faith.  Starin  V.  Kelley,  88  N.  Y.  418;  Shores  v.  Doherty,  65 
Wis.  153  (26  N.  W.  Rep.  577);  Spira  r.  Horthall,  supra. 

In  view  of  the  very  full  instructions  secured  by  the  claimant 
in  this  case,  we  deem  it  unnecessary  to  consider  whether  the  first 
instruction  for  the  plaintiffs  is  technically  accurate,  in  announcing 
the  proposition  that  proof  of  the  fraud  of  the  seller  shifted  the 
burden  of  proof  to  the  claimant,  or  whether,  as  contended  by  Mr. 
Bigelow,  the  instruction  should  have  been  that  such  proof  made  a 
prima  fa^ne  case  for  the  plaintiffs,  which  it  was  incumbent  upon 
the  claimant  to  meet  by  the  production  of  evidence  sufiScient  to 
restore  the  equilibrium.  The  distinction  is  technical,  and  it  is 
manifest  that  in  this  case  it  was  not  influential  in  producing  the 
result  reached. 

This  disposes  of  the  errors  assigned,  except  the  action  of 
the  court  in  refusing  the  second  instruction  asked  by  the  claim, 
ant  The  substance  of  this  instruction  is  but  a  repetition  of 
the  matters  distinctly  specified  in  the  other  instruction  given  for 
the  claimant,  and  under  such  circumstances  its  refusal  cannot 
be  ground  of  error. 

The  judgment  is  affirmed. 

ANNOTATIONS. 

Sec.  187.  Fraudulent  conveyances-Miscellaneous 

notes.  Where  a  deed  on  its  face  discloses  facts  and  provisions 
inconsistent  with  fair  dealing,  it  may  be  pronounced  fraudulent 
by  the  court,  unless  there  is  proof  of  facts  rebutting  the  pre- 
sumption of  fraud.  The  fraudulent  intent  is  to  be  determined 
from  the  circumstances  of  the  transaction,  rather  than  from  the 
secret  purposes  of  the  parties.  The  court  say:  <<A  party  can- 
not be  allowed  to  say  that  he  did  not  really  intend  to  perpetrate 
a  fraud  or  do  a  fraudulent  act,  when  the  plain,  necessary,  natural 
and  legal  consequences  of  his  acts  are  fraudulent  in  contempla- 
tion of  law.  Chea^Jiam  v,  Hawkins,  80  N.  C.,161;  Boone  v. 
Bardie,  83  N.  C,  470;  same  case,  87  N.  C,  72;  Phifer  «.  Ermn^ 
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100  X.  C,  59."  Booth  V.  Carstarphen,  107  N.  C,  395;  Booth  v. 
Grant,  107  N.  C.  405. 

Where  a  jadgment  is  taken  before  an  assignment  for  the 
benefit  of  creditors,  and  such  judgment  unduly  prefers  cred- 
itors,  it  may  be  set  aside,  and  it  is  none  the  less  invalid  because 
the  creditor  had  no  knowledge  of  the  contemplated  assignment. 
Bergerv.  Varrelman,  27  N.  E.  Rep.  1065.* 

A  conveyance  made  by  a  father  to  a  son,  in  pursuance  to  a 
prior  agreement  that  the  son  should  have  the  farm  for  caring  for 
the  father,  was  held  to  be  fraudulent  as  to  the  creditors  of  the 
father,  whose  debts  existed  at  the  time  of  the  conveyance,  it 
being  shown  that  the  father  had  all  the  time  possessed  and 
claimed  the  land  as  his  own.  Moore  v,  Beebe,  48  N.  W.  Rep. 
726.*  When  it  is  made  to  appear  that  the  conveyance  was  not 
in  good  faith  and  for  a  valuable  consideration,  it  is  void  as  to  sub- 
sequent, as  well  as,  existing  creditors.  Romann  v.  Maddux,  77 
la.  203  (41  N.  W.  Rep.  763).  An  insolvent  vendor  may  make  a 
legal  and  valid  conveyance  for  the  purpose  of  securing  or  paying 
his  just  debts.  LePage  v,  Slade,  15  S.  W.  Rep.  496;*  Owejis  v, 
Clark,  15  S.  W.  Rep.  101.*  A  conveyance  of  exempted  real 
estate,  even  though  made  to  defraud  creditors,  is  valid.  Hodges 
V,  Eickey,  67  Miss.  715  (7  S.  Rep.  404);  Bogan  v,  Cleveland,  52 
Ark.  101  (12  S.  W.  Rep.  159). 

Sec.  188.    Bona  fide  purchasers— Notice  of  fraud. 

Under  the  Texas  statute,  art.  2465,  providing  that  fraudu- 
lent conveyances  <  'shall  not  affect  the  title  of  a  purchaser  for  val- 
uable consideration,  unless  it  appears  that  he  had  notice  of  the 
fraudulent  intent  of  his  immediate  grantor,  or  of  the  fraud  ren. 
dering  void  the  title  of  such  grantor, "  it  is  held  that,  if  the  pur- 
chaser for  valuable  consideration  had  knowledge  of  such  facts  as 
would  excite  the  suspicion  of  a  man  of  ordinary  prudence  and  put 
him  upon  inquiry  as  to  the  fraudulent  intent,  he  would  be  deemed 
to  have  notice.  Scheuher  v.  Wheeler,  15  S.  W.  Rep.  503.*  If 
the  conveyance  is  made  for  the  purpose  of  defrauding  creditors, 
and  the  grantee  has  knowledge  of  such  purpose,  the  conveyance 
will  be  void  as  to  him,  even  though  he  pay  full  value  for  the  prop- 
erty. Garesche  v.  MacDonald,  15  S.  W.  Rep.  379.*  The  fact 
that  the  grantee  has  some  cause  to  suspect  the  insolvency  of  his 
grantor,  will  not  be  such  notice  as  to  put  him  upon  inquiry.  Pet^ 
erson  v.  Schroeder^  75  Wis.  571  (44  N.  W.  652).     One  who  pur- 
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chases  from  a  fraadnlent  grantor  is  not  affected  by  the  fraud, 
unless  he  pnrchases  with  intent  to  aid  in  the  fraud,  has  know- 
ledge of  it,  or  notice  of  such  facts  and  circumstances  as  would  lead 
a  reasonable  man  to  the  conclusion  that  fraud  existed;  mere  sus- 
picion is  not  such  notice.  Tuteur  v.  Chase  &  Co,^  66  Miss.  476 
(14  Am.  St.  Kep.  577;  6  S.  Rep.  2^\)\BuTti9v.  Humboldt  County 
Bank,  77  Iowa  103  (41  N.  W.  Rep.  585). 

Seo.  189.    Bona  fide  puroh€U9er— Burden  of  proof. 

It  is  held  that  when  a  party  claims  as  a  bona  fide  purchaser 
for  value,  against  an  asserted  trust  or  fraud,  it  is  incumbent  on 
him  to  prove  affirmatively  the  payment  of  the  consideration  relied 
on,  and  the  mere  receipt  of  his  grantor  or  vendor,  even  though  it 
be  in  a  deed,  will  not  be  sufficient  for  that  purpose  against  third 
parties.'*  Ballv,  Campbell,  134  Pa.  St.  602  (19  Atl.  Rep.  802). 
Fraud  will  not  be  lightly  presumed  in  any  case  and  cannot  be 
inferred  from  facts  which  are  consistent  with  good  faith,  Barrett 
V.  Lowry,  77  Mich.  668  (43  N.  W.  Rep.  1065);  but,  where  things 
appear  which  are  contrary  to  the  ordinary  ways  of  honest  business 
men,  and  call  for  explanations,  which  might  be,  but  are  not, 
given,  fraud  may  be  inferred,  Webber  v,  Jackson,  79  Mich.  175 
(19  Am.  St.  Rep.  165;  44  N.  W.  Rep.  591);  Clinton  v.  Rice.  79 
Mich.  354  (44  N.  W.  Rep.  790). 

Gk>ods  illegally  and  fraudulently  disposed  of,  to  the  injury  of 
creditors,  cannot  be  reached  by  them,  unless  the  purchaser  is 
shown  to  have  participated  in  the  fraud.  Eirsch  v.  Fudicker,  9 
8.  Rep.  742.  *  Where  a  conveyance  is  between  near  relations  and 
the  grantor  is  in  failing  circumstances,  the  burden  of  establishing 
the  consideration  and  the  good  faith  of  the  transaction  was  held 
to  be  upon  the  grantee.  Plummer  v.  Eummel,  26  Neb.  142  (42 
N.  W.  Rep.  336);  but  where  the  relatives  are  made  witnesses  and 
testify  to  the  fairness  and  good  faith  of  the  transaction,  it  is  then 
a  question  for  the  jury  to  determine  as  to  whether  the  conveyance 
is  fraudulent  Helms  v.  Green,  105  N.  G.  251  (18  Am.  St.  Rep. 
893;  11  S.  E.  Rep.  470.) 

In  a  contest  between  the  creditors  of  the  husband  and  wife, 
where  the  wife  claims  to  own  property  which  there  are  very  strong 
grounds  for  believing  belongs  to  the  husband  < 'she  is  bound  to 
show,  by  clear  and  satisfactory  evidence,  that  she  purchased  and 
paid  for  the  property  out  of  her  separate  estate. "  Smith  v,  Tosini^ 
48  N.  W.  Rep.  299*.     The  law  presumes  that  land  in  the  posses- 
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sion  of  the  hnsband  belongs  to  him,  and,  where  the  wife  claims  it, 
the  bnrden  is  upon  her  of  showing  that  it  was  paid  for  withfnnds 
that  were  her  separate  property.  Stephenson  v,  Feltony  106  N.  G. 
114  (11  S.  E.  Rep.  255). 

Sec.  190.  Proof  required  to  set  aside  a  fraudu- 
lent deed.  The  burden  of  proving  the  fraud  is  on  the  party 
attacking  the  conveyance.  Christtnas  v,  Spink,  15  Ohio  600; 
Pennington  v.  Flock,  93  Ind.  378.  It  must  be  proven  as  any 
other  fact,  Phelps  r.  Smith,  116  Ind.  387  (17  N.  E.  Rep.  602); 
and  it  may  be  inferred  from  facts  and  circumstances,  Brown  v. 
Mitchell,  102  N.  C.  347  (11  ^m.  St.  Rep.  748);  Driggs  &  Co^n 
Bank  v.  Norwood,  50  Ark.  42  (7  Am.  St.  Rep.  78) ;  Juzan  v. 
Toulmin,  9  Ala.  662  (44  Am.  Dec.  448).  A  conveyance  by  a 
debtor  of  his  whole  estate,  pending  a  suit  against  him,  is  not 
fraudulent  ^er  se  against  creditors,  and  so  far  as  it  is  a  badge  of 
fraud,  it  may  be  explained  and  justified  by  proof.  Barr  v.  Hatch, 
3  Ohio,  527.  Where  the  conveyance  is  based  upon  a  valuable 
consideration,  it  must  be  made  to  appear  that  the  grantee  knew 
of  his  grantor's  fraudulent  intent.  Scott  v,  Davis,  117  Ind.  232 
(20  N.  E.  Rep.  139,  and  note);  Burtis  v.  Humboldt  County  Bank, 
77  Iowa  103  (41  N.  W.  Rep.  585);  Crawford  v.  Kirksey,  55  Ala.  282 
(28  Am.  Rep.  704);  but  such  is  not  the  case  where  the  conveyance 
is  without  a  valuable  consideration,  McAninch  v,  Dennis,  123 
Ind.  21  (22  N.  E.  Rep.  881);  Willis  v.  Thompson,  93  Ind.  62; 
Lyons  and  Chamberlain  v.  Leahy,  15  Or.  8  (3  Am.  St.  Rep.  133). 
Full  consideration  is  no  protection  to  one  participating  in  the 
fraudulent  intent.  Billings  v.  Sawyer,  101  N.  Y.  226  (4  N.  E. 
Rep.  531);  Bogers  v.  Evans,  3  Ind.  574  (56  Am.  Dec.  537);  but 
the  payment  of  a  fair  consideration  affords  strong  evidence  of  the 
good  faith  of  the  transaction,  and  clear  evidence  is  required  to 
overcome  it,  Nugent  v.  Jacobs,  103  N.  T.  125  (8  N.  E.  Rep.  367). 
If  the  conveyance  is  made  to  an  innocent  grantee  for  valuable 
consideration,  and  he  be  notified  of  his  grantor*s  fraudulent  pur- 
pose, before  the  payment  of  purchase  money,  he  is  chargeable 
wil^  notice  to  that  extent,  Hunsinger  v,  Hoffer,  110  Ind.  390  (11 
N.  E.  Rep.  463),  but  this  rule  does  not  apply  where  the  promise 
is  to  pay  the  consideration  to  a  third  party,  or  where  nothing  is 
due  vendor,  Seager  v.  Aughe,  97  Ind.  285.  The  evidence  to  over- 
come the  presumption  of  good  faith  need  not  be  direct  and  posi- 
tive.    It  is  sufiScient  if  circumstances  supply  the  grounds  of  legit- 
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Imate  inference.  Bradley  v.  Buford,  Sneed  (Ky.)  12  (2  Am.  Dea 
703);  Beaton  v.  Shanhlin,  115  Ind.  595  (18  N.  E.  Rep.  172). 

In  a  recent  case  in  Minnesota  it  is  said:  <<When  a  judgment 
creditor,  or  one  claiming  through  the  judgment,  brings  an  action 
to  set  aside,  as  fraudulent  as  to  creditors,  a  conveyance  of  real 
estate  by  the  judgment  debtor  prior  to  the  judgment,  he  must 
show  that  the  debt  for  which  the  judgment  was  rendered  existed 
at  the  time  of  the  conveyance.  The  judgment  does  not,  as  against 
strangers  to  it,  prove  the  antecedent  existence  of  the  debt  for 
which  it  was  rendered.  Bruggerman  v,  Hoerr^  7  Minn.  264, 
(337);  Braley  v.  Byrnes,  20  Minn.  389,  (435);  County  of  Olmsted 
V,  Barber,  31  Minn.  256  (1 7  N.  W.  Rep.  473) ;  Hartman  v.  Wei. 
land,  36  Minn.  223  (30  N.  W.  Rep.  815)."  Bloom  v.  May,  43 
Minn.  397  (19  Am.  St.  Rep.  243;  45  N.  W.  Rep.  715). 

Where  the  conveyance*  is  voluntary,  it  may  be  impeached 
as  fraudulent  by  existing  creditors  without  showing  actual  fraud 
on  the  part  of  the  grantee.  Gaar,  Scott  (fh  Co,  v.  Hart,  77  Iowa 
597  (42  N.  W.  Rep.  451).  It  is  held,  where  a  conveyance  is  voU 
untary,  that  it  is  unnecessary  to  aver,  or  prove,  that  the  grantee 
participated  in  the  fraud,  or  had  knowledge  of  it.  McGhee  v. 
Imporiert^  d?  Traders'  Nat  Bank,  9  S.  Rep.  734.*  Where  the 
facts  established  are  consistent  with  good  faith,  the  deed  should 
be  sustained.  Sanders  v.  Parrish,  86  Va.  592  (10  S.  E.  Rep. 
748).  A  voluntary  conveyance  made  in  good  faith  is  valid,  if 
the  debtor  retains  enough  property  to  meet  his  existing  debts, 
and  by  debts  is  not  meant  an  unestablished  equity  or  right  of 
action  for  damages.  Sanders  v,  Logue,  88  Tenn.  355  (12  S.  W. 
Rep.  722).  A  conveyance  from  husband  to  wife,  without  consid- 
eration, was  held  void,  and  it  was  held  that  the  burden  of  show- 
ing a  valuable  consideration  rested  upon  the  wife.  Hodges  v^ 
Hickey,  67  Miss.  715  (7  S.  Rep.  404). 

Sec.  191.  Voluntary  conveyances.— Miscellaneous 

notes.  A  voluntary  conveyance  is  a  conveyance  without  any  con- 
sideration, Bump  on  Fraudulent  Con.  279.  It  isnotof  itself  void. 
Pence  V,  Croan,  51  Ind.  3^^,  Hardy  v,  Mitchell,  67  Ind.  485.  This 
matter  is  also  fully  discussed  in  the  note  to  Zoeller  v,  Riley,  2  N.  E. 
Rep. ,  on  page  394.  The  law  requires  that  a  man  shall  be  just  before 
he  is  generous.  Story's  Eq. ,  sec.  353 ;  and  he  cannot,  therefore,  ^ve 
away  his  property  to  the  injury  of  his  creditors.  Spauldtng  v,  Blythe 
73  Ind.  93]Etlerv.  Crull,  112  Ind.  318  (14  N.   E.    Rep.    79); 
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Lowry  v.  Fisher,  2  Bush  (Ey.)  70  (92  Am.  Dec.  475).  He  must 
not  reduce  himself  to  insolvency,  and  must  clearly  and  without 
doubt  reserve  enough  property  to  pay  all  of  his  debts.  Bump  on 
Fraud.  Con.  295;Xeet7.  Lee,  77Ind.  251;  Crumbaugh  v,  Kugler,  2 
O.St.  373; JJfi7Zcrt?.  TTiZ^ow,  15 Ohio  108.  An  insolvent  is  defined 
as  a  person  who  is  unable  to  pay  all  his  debts  from  his  own  means. 
Jitper  v»  Poppenhausen,  43  N.  Y.  68. 

Voluntary  conveyances  are  most  frequently  made  to  some 
relative  of  the  debtor.  There  is  no  doubt  that,  while  solvent,  he 
may  make  settlement  of  property  on  wife  or  children.  Higgins  v. 
White,  118  111.  619  (8  N.  E.  Rep.  808);  Miller  v,  WiUon,  15  Ohio 
108;  Huffman  V,  Copeland,  86  Ind.  224;  Jones  v.  Clifton,  101 
U.  S.  225 ;  Lloyd  v.  Bunce,  41  lo.  660 ;  but  a  conveyance  of  this 
kind,  although  made  without  fraudulent  intent,  will  be  set  aside 
if  necessary  to  satisfy  creditors,  Brice  v,  Myers,  5  Ohio  121,  not- 
withstanding it  was  made  in  execution  of  a  promise  made  by  the 
donor  when  unembarrassed,  Rucher  v.  Ahell,  8  B.  Mon.  (Ky. )  566 
(48  Am.  Dec.  406).  One  who  has  his  debt  secured  by  mortgage 
cannot  complain  of  a  voluntary  conveyance.  Stephenson  v,  Don- 
ahue,  40  0.  St.  184.  A  voluntary  conveyance  by  a  partner,  of 
his  individual  estate,  when  the  partnership  property  is  sufficient 
to  pay  the  partnership  debts,  is  valid.  Hardy  v,  Mitchell,  67  Ind. 
485.  In  a  recent  case  the  Court  of  Errors  and  Appeals  of  New 
3etsej  say: — 

<'The  rule,  then,  to  be  applied  in  deciding  whether  the  con- 
Teyances  assailed  in  this  case  are  fraudulent  or  not,  must,  I  think, 
be  regarded  as  well  settled  and  clearly  defined.  If  the  convey- 
ances were  voluntary,  they  must,  as  to  such  parts  of  the  complain- 
ants^ debts  as  had  been  contracted  prior  to  the  time  when  they 
were  executed,  be  held  to  be  void;  but,  to  warrant  the  court  in 
declaring  them  fraudulent  as  to  such  parts  of  the  complainants' 
debts  as  were  contracted  subsequent  to  the  time  when  they  were 
executed,  there  must  be  proof  clearly  showing  that  they  were  exe- 
cuted with  an  intent  to  defraud  such  persons  as  should  become 
creditors  of  the  grantor  after  their  execution.'*  Gardner  v, 
Xleinhe,  46  N.  J.  Eq.  90. 


GUARDIAN. 

BOODHorrsE  y.  boodhouse  et  al. 

(182  m.  860.) 

Guardians— Partitipn  of  ward's  real  estate  Where  a  guar- 
dian has  an  interest  in  the  matter,  hostile  to  that  of  the  ward,  he  cannot 
act  for  the  ward  in  a  proceeding  for  partition.  In  such  case  the  ward 
should  be  represented  by  a  next  friend  or  guardian  cui  lUenu 

SOHOLFIELD,  J. 

Sec.  192.  Facts  stated.  This  is  a  writ  of  error  to 
bring  in  review  a  decree  of  the  circuit  court  of  Greene  county, 
assigning  dower  in  and  making  the  partition  of  lands  whereof 
Peter  Boodhouse  died  seized.  The  bill  is  filed  by  Harry  W.  Eood- 
house  and  Benjamin  T.  Boodhouse,  a  minor,  by  Harry  W. 
Boodhouse,  his  guardian,  and  prays  the  assignment  of  dower 
to  the  widow  of  Peter  Boodhouse,  deceased,  and  that  the  lands 
remaining  be  partitioned  between  the  petitioners,  his  sole  heirs- 
at-law.  Commissioners  were  appointed,  who  assigned  dower 
and  made  partition  as  prayed,  and  they  reported  their  action  to 
the  court,  and  it  was  confirmed. 

Sec.    193.    Quardian— Partition   of  the  ward's 

real  estate.  The  only  question  that  we  think  it  necesssry  to 
consider  is,  whether  it  was  error  to  partition  the  lands  without 
having  the  minor  represented  by  a  guardian  ad  litem  or  a  next 
friend.  It  is  plain  that  the  interest  of  the  ward  and  the  guardian 
were  hostile,  since  what  was  given  to  the  one  was  taken  from  the 
other.  We  have  held,  that  it  is  error  to  render  a  decree  for  partition 
of  property  of  a  minor  unless  he  is  actually  represented  in  the 
court,  either  by  a  guardian,  a  guardian  ad  litem,  or  a  next  friend. 
Costv.  Bose,  17X11,  276;  McDaniel  v.  Correll,  19  111.  226  (68 
Am.  Dec.  587) ;  Rhoadt  v,  Ehoads^  43  111.  239 ;  Ifall  v,  Davis^ 
44  111.  494.  Our  statute,  it  is  true,  provides  that  an  infant  may 
petition,  by  guardian  or  next  friend,  for  partition  of  lands;  (Bev. 
Stat  1.874,  chap.  106,  sec.  3);  but,  upon  the  clearest  principle, 
this  means,  when  such  guardian  or  next  friend  is  competent  to 
act  in  the  case;  and  a  guardian  whose  interest  is  hostile  to  that  of 
his  ward,  is  incompetent  to  act  for  his  ward  in  respect  to  that 
interest.  Simpson  v.  Alexander ^  6  Goldw.  (Tenn.)  619;  Parker  v. 
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Lincoln^  12  Mass.  16;  Trustees  v,  McLtndon,  43  Miss.  254^ 
Wells  V.  Smithy  44  Miss.  296.  Tlie  minor  should  either  have 
been  made  defendant,  and  had  a  guardian  ad  litem,  or  have  peti- 
tioned by  his  next  friend  or  guardian  ad  litem,  and  been  repre- 
sented by  counsel  distinct  from  those  representing  his  guardian. 
For  the  error  indicated,  the  decree  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Decree  reversed. 

ANNOTATIONS. 

Sec.  194.  Quardian's  sales-Dealing  with  his  ward- 
Power  to  encumber  land.  Where  one  occupies  the  relation 
of  even  a  quasi  guardian  he  cannot  become  a  purchaser  at  a  judi. 
cial  sale  of  the  ward^s  real  estate.  Hindm^n  v,  O'Connor^  16  S. 
W.  Rep.  1052*.  Where  a  curator  has  purchased  property  with 
the  funds  of  his  ward  and  taken  the  title  in  his  own  name,  a  sub- 
sequent mortgagee,  who  takes  his  mortgage  with  constructive 
notice,  takes  subject  to  the  trust.  Patterson  v.  Booth,  15  S.  W. 
Eep.  543*.  A  guardian  is  not  liable  for  damages  resulting  to  his 
wards  from  a  sale  of  their  land  for  taxes,  it  being  shown  that  he 
at  no  time  had  sufficient  of  their  funds  with  which  to  pay  the  taxes, 
Wainwright  v.  Burroughs,  2!J  N.  E.  Rep.  691*. 

A  vendee  at  a  guardian's  sale  cannot  defeat  the  recovery  of 
the  purchase  money  on  the  ground  that  the  contract  was  made 
before  the  order  of  court  to  sell  was  obtained.  Morris  v,  Good- 
win, 27  N   E.  Rep.  985*. 

Under  the  statutes  of  Texas,  it  was  held  that  slight  irregular, 
ities  did  not  render  voidable  a  sale  by  guardian  of  his  ward's 
lands,  Butler,  Guardian  r,  Stephens,  77  Tex.  599  (14  S.*  W.  Rep. 
202).  In  dealing  with  his  ward^s  estate  the  guardian  must  not 
permit  himself  to  assume  an  attitude  where  his  personal  interests 
will  even  appear  to  be  in  conflict  with  his  duty  to  his  ward.  WiU 
Hams  t?.  Schemhri,  44  Minn.  250  (46  N.  W.  Rep.  403). 

In  Illinois  the  statute  gives  the  guardian  power  to  mortgage 
his  ward's  land.  Section  4  of  chapter  64  of  the  Revised  Statutes 
of  1874  provides,  that  <<the  guardian  of  the  minor  shall  have, 
under  the  direction  of  the  county  court,  the  care  and  manage- 
ment of  his  estate. ' '  Section  24  of  the  same  chapter  provides, 
that  <  <the  guardian  may  by  leave  of  the  county  court,  mortgage 
the  real  estate  of  his  ward. ' '  Section  25  provides:  < ^Before  any 
mortgage  shall  be  made,  the  guardian  shall. petition  the  county 
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court  for  an  order  authorizing  such  mortgage  to  be 'made,  in 
which  petition  shall  be  set  out  the  condition  of  the  estate,  and 
the  facts  and  circumstances  on  which  the  petition  is  founded,  and 
a  description  of  the  premises  sought  to  be  mortgaged. '  * 

Interest  paid  by  the  guardian  upon  a  mortgage  made  in  pur. 
suance  of  an  order  of  court  may  be  allowed  the  guardian  out  of 
the  ward's  estate.  Kingsbury  v.  Powers,  131  111.  182  (22  N.  E. 
Rep.  479);  and  under  this  statute  it  is  held  that  where  the  court 
authorized  the  guardian  to  mortgage  the  ward's  land  for  large 
sums  to  make  valuable  improvements  the  mortgage  was  valid, 
United  States  Mortgage  Company  v,  Sperry,  138  U.  S.  313.  In 
Indiana  it  is  held  that  neither  the  guardian  nor  the  court  posses-, 
ses  any  power  to  dispose  of  the  ward's  real  estate  except  such  as 
is  given  by  statute,  Ward  v.  Crane,  3  Blkf.  393.  The  court  has 
no  power  to  appoint  a  guardian  for  unknown  heirs,  and  a  sale  of 
real  estate  by  such  guardian  is  void.  State  ex  rel,  Ross  v,  Mc- 
Laughlin et  al,  77  Ind.  335.  A  guardian  can  not,  either  directly 
or  indirectly,  become  a  purchaser  of  his  ward's  real  estate,  Gwinn 
et  al  V,  Williamsy  30  Ind.  374.  Any  fraudulent  scheme  to  pre- 
vent competition  of  bidders  renders  a  guardian's  sale  voidable, 
Detfine  v.Sarkness,  117  111.  145  (7  N.  B.  Rep.  62).  A  pur- 
chaser at  a  guardian's  sale,  who  receives  the  land  in  satisfaction 
of  the  individual  debt  of  the  guardian  due  him,  takes  an  invalid 
title;  and  if  he  convey  to  an  innocent  purchaser,  he  becomes 
accountable  for  the  proceeds  as  so  much  trust  funds  in  his  hands, 
Wallace  Adm,  v.  Brown,  41  Ind.  436. 

Seo.  195.    Duty  of  a  guardian  ad  litem.    The 

supreme  court  of  Illinois  thus  defines  the  duty  of  a  guardian  ad 
litem:  *'It  is  the  duty  of  the  guardian  ad  litem,  when  appointed, 
to  examine  into  the  case  and  determine  what  the  rights  of  his 
wards  are,  and  what  defense  their  interest  demands,  and  to  make 
such  defense  as  the  exercise  of  care  and  prudence  will  dictate. 
He  is  not  required  to  make^  defense  not  warranted  by  law,  but 
should  exercise  that  care  and  judgment  that  reasonable  and  pru- 
dent men  exercise,  and  submit  to  the  court,  for  its  determina- 
tion,  all  questions  that  may  arise,  and  take  its  advice,  and  act 
under  its  direction  in  the  steps  necessary  to  preserve  and  secure 
the  rights  of  the  minor  defendants.  The  guardian  ad  litem  who 
perfunctorily  files  an  awswer  for  his  ward,  and  then  abandons  the 
case,  fails  to  comprehend  his  duties  as  an  ofiScer  of  the  court 
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Had  the  guardian  ad  litem  in  this  case  properly  discharged  the 
duties  of  his  office,  it  is  not  probable  that  the  learned  chancellor 
who  heard  the  causeVould  have  entered  this  decree.  No  objec- 
tion  seems  to  have  been  interposed  at  any  stage  of  the  case,  nor 
attention  called  to  the  grave  errors  into  which  the  court  has  fallen. 
It  was  his  duty  to  have  understood  the  cause  and  the  rights  of  the 
parties,  and  to  have  called  the  attention  of  the  court  thereto. 
While  the  guardian  ad  litem  will  not  be  warranted  in  interposing 
useless  or  vexatious  defenses,  the  law  contemplates  a  defense  in 
fact,  so  far  as  necessary  to  protect  the  rights  and  interests  of  the 
ward.  The  failure  of  the  guardian  in  this  regard,  while  forming 
of  itself  no  sufficient  ground  of  reversal,  was  a  grave  irregularity, 
and  undoubtedly  led  the  court  into  most,  if  not  all,  of  the  errors 
found  in  the  decree."  Stunz  et  al,  v,  Stunz,  131  111.  210  (23  N. 
E.  Rep.  407). 


HOMESTEAD. 


HEBERT   y.    MATER   BT   AL. 
(42  La.  An.  889.) 

I  Homestead — Alienation  of.    Held,that  if  the  debtor  sell  and  con- 

Tey  his  homestead,  his  right  to  have  the  same  exempt  from  execution 
ceases,  and  judgments  recorded  against  the  debtor  will  follow  it  into  the 

I  hands  of  third  parties. 


MgEnert,  J. 

Sec.  196.  Facts  stated.  The  plaintiff  was  the  owner 
of  160  acres  of  land,  with  cattle  and  stock  thereon,  situated  in 
the  parish  of  Avoyelles.  He  had  his  homestead  set  apart  and 
secured.  The  defendant  was  a  judgment  creditor  of  the  plaintiff. 
The  plaintiff,  Hebert,  sold  thirty  (30)  arpents  of  his  homestead  to 
one  Victor  Reynold,  who  sold  the  thirty  acres  to  William  Hall, 
and  Hall  again  sold  the  thirty  acres  to  plaintiff  Hebert.  After  it 
got  back  into  the  possession  of  Hebert,  Mayer,  the  judgment 
creditor,  seized  and  advertised  it  for  sale.  Hebert  obtained  an 
injunction  against  the  defendant,  Mayer,  restraining  him  and  the 
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sheriff  from  proceeding  further  in  the  execution  of  the  judgment 
and  the  sale  of  the  land.  There  was  Judgment  in  the  District 
court  in  favor  of  the  plaintiff  in  injunction,  perpetuating  the  same. 
The  defendant  has  appealed. 

Sec.  197.  Alienation  of.  The  question  presented  in 
the  case  is  whether  Hebert,  by  selling  the  land,  parted  with  his 
homestead  right  to  the  thirty  acres.  It  must  be  answered  in  the 
affirmative. 

Under  Article  219  of  the  Constitution  the  homestead  must  be 
owned  bona  fide  by  the  debtor  and  occupied  by  him.  When  any 
of  the  conditions  requisite  to  the  setting  apart  and  registering  a 
homestead  to  exempt  it  from  seizure  and  sale  cease  to  exist,  the 
reason  for  the  existence  of  the  homestead  ceases,  and  it  is  subject 
to  seizure  and  sale.  The  judgments  recorded  against  the  debtor 
followed  it  into  the  hands  of  third  parties.  Civil  Code,  3397; 
DenU  V.  Gayle,  40  An.  291  (4  So.  Rep.  3). 

No  higher  evidence  of  the  reasons  why  the  homestead  should 
cease  to  exist  because  it  is  no  longer  needed  by  the  debtor  to  sup- 
port those  who  were  dependent  upon  him  when  it  was  set  apart 
and  registered,  could  be  offered  than  the  voluntary  relinquishment 
or  sale  of  the  homestead  by  the  debtor.  The  repurchase  of  the 
property  by  the  debtor  can  not  revive  the  homestead.  The  con- 
ditions upon  which  it  was  originally  granted  ceased  to  exist  when 
he  sold  it  New  conditions  must  arise  in  order  to  entitle  him  to 
the  homestead  exemption.  As  this  court  said  in  the  case  of  D&nis 
V.  Gaylcy  <<at  the  moment  that  the  exemption  ceased,  the  mort- 
gage which  had  only  been  dormant,  not  extinct,  became  executory 
with  its  pristine  force  and  vitality.  Having  severed  all  his 
connections  with  the  property  thfts  sold,  Oayle  could  no  longer 
extend  over  it  a  shield  of  protection  in  the  shape  of  an  exemption 
from  seizure  and  sale  which  was  personal  to  himself.''  And  in 
the  instant  case,  if  the  judicial  mortgage  followed  the  homestead 
into  the  hands  of  the  two  vendees,  it  certainly  attached  to  and 
covered  it  when  it  returned  to  the  debtor. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg. 
ment  appealed  from  be  annulled,  avoided  and  reversed,  and  it  is 
now  ordered  and  decreed  that  the  injunction  herein  be  dissolved, 
with  $50  as  special  damages  for  attorneys,  the  appellee  to  pay  all 
costs. 

Notb: — For  annotations  see  next  case. 
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DUBLAND  y.  8EILEB. 
(27  Neb.  as.) 

Abandonment  of  Homestead—Statute  constmed.  Under 
aeotion  17  of  the  Homestead  Law  of  Nebraska,  where  a  homestead  was 
selected  from  the  property  of  the  husband,  who  then  resided  upon  it  with 
his  family,  the  title  thereto  Tested  in  his  wife  during  her  life,  and  her  fail- 
ure to  occupy  the  property  would  not  work  a  forfeiture  or  abandonment  of 
the  homestead;  and  such  homestead  would  not  be  liable  for  any  debt  exist- 
ing against  either  husband  or  wife  at  the  time  of  the  death  of  the  husband, 
except  such  as  were  Talid  liens  against  the  husband  at  the  time  of  his 
death. 

Beese,  Ch.  J. 

Sec.  198.  Facts  stated.  This  was  an  application  by 
the  administrator  of  J.  F.  Woodruff  to  the  district  court,  for 
license  to  sell  real  estate  for  the  purpose  of  paying  the  debts 
against  the  estate  of  the  owner  at  the  time  of  his  death. 
The  facts,  as  stated  by  the  appellant  in  his  brief,  are  substan- 
tially correct,  and  are  as  follows: 

On  the  11th  day  of  September,  1884,  appellee  became  the 
wife  of  J.  F.  Woodruff.  On  October  1,  Woodruff  purchased  the 
premises  in  controversy,  to- wit,  lots  ten.  and  eleven  in  block  four, 
in  the  town  of  Norfolk  Junction,  in  Madison  county,  and  with 
his  family  moved  upon  and  occupied  the  premises  in  controversy, 
and  was  so  occupying  at  the  time  of  his  death,  which  occurred 
October  24  of  the  same  year.  The  property  is  worth  about  one 
thousand  dollars.  At  the  time  of  his  death  Woodruff  owed 
Emma  I.  Furguson,  the  person  from  whom  he  purchased  the 
premises,  $320,  being  an  unpaid  portion  of  the  purchase  price. 
This  debt  was  evidenced  by  a  promissory  note  signed  by  Wood- 
ruff and  his  wife,  the  appellee  herein.  On  the  8th  day  of  Aug. 
ust,  1885,  appellant  Durland  was  appointed  administrator  of 
Woodruff's  estate  by  the  county  court  of  Madison  county.  The 
claim  of  Emma  I.  Furguson,  evidenced  by  the  note  above  men. 
tioned  was  duly  filed  and  allowed  against  the  estate.  There 
being  no  personal  property  or  other  real  estate  belonging  to  the 
estate  in  the  hands  of  the  administrator,  from  the  proceeds 
of  which  said  debt  could  be  paid,  on  the  20th  day  of  Semptem- 
ber,  1887,  Durland  filed  in  the  office  of  the  clerk  of  district 
court  of  Madison  county  a  petition  for  license  to  sell  the  real 
estate  in  controversy,  for  the  purpose  of  paying  the  debts  and  the 
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expenses  of  administration.  Appellee,  who  was  fonnerly  the 
wife  of  Woodruff,  answered  on  the  third  day  of  November,  1887, 
claiming  that  said  premises  were  oocnpied  as  a  homestead  at  the 
time  of  Woodraff's  death,  and  that  since  his  death  she  had  ob- 
tained a  conveyance  to  herself  of  said  property  from  the  heirs  at 
law  of  Woodraff,  and  asking  that  plaintiff's  petition  be  dismissed. 
Appellant's  reply,  filed  November  28,  admitted  the  occupation  of 
Woodruff  and  wife  at  the  time  of  his  death;  but  alleged  a  subse- 
sequent  abandonment  of  the  homestead  by  appellee;  that  appellee 
became  after  such  abandonment  a  non-resident  of  the  state  of 
Nebraska,  and  is  now  a  non-resident  thereof;  tiiat  as  to  the  aver, 
ment  in  appellee's  answer,  asserting  a  subsequent  conveyance 
from  the  heirs  at  law  of  Woodruff  to  appellee,  appellant  had  no 
knowledge,  but  asserting  that  such  conveyance,  if  made,  was 
upon  the  express  condition  and  consideration  that  appellee  would 
pay  the  claim  of  Emma  I.  Furguson  for  the  unpaid  balance  of 
the  purchase  price  of  the  premises  in  controversy;  and  that  the 
heirs  at  law  of  Woodruff  are,  and  at  all  times  have  been,  non. 
residents  of  Nebraska.  In  addition  to  the  facts  disclosed  by  the 
pleadings  it  is  shown  by  the  evidence  that  the  debt  for  which  ap- 
pellant sought  to  sell  these  premises  is  for  the  purchase  money, 
and  the  note  is  signed  by  the  appellee.  The  heirs  at  law  of 
Woodruff  are,  and  at  all  times  have  been,  non-residents  of 
Nebraska.  Appellee,  after  the  death  of  her  husband,  remained 
upon  and  occupied  the  premises  in  controversy  until  June  1, 
1885,  when  she  abandoned  them,  removing  to  the  city  of  Norfolk, 
where  she  resided  until  December  9,  1885,  when  she  removed  to 
Clinton,  Ohio,  where  she  resided  three  months,  and  was  there 
married  to  her  present  husband,  Seller,  and  then  removed  with 
her  husband  to  Wichita,  Kansas,  where  she  has  since  continued 
to  reside.  On  the  19th  day  of  March,  1885,  Mrs.  Seller  conveyed 
these  premises  by  warranty  deed  to  G.  W.  Keel.  Upon  these 
facts  the  district  court  found  for  the  appellee,  and  from  the  judg. 
ment  of  dismissal  the  administrator  appeals. 

Sec.  199.  Abandonment  of  Homestead — Stat- 
ute construed.  It  is  claimed  that  the  real  estate  should  be 
held  liable  for  the  payment  of  the  debts  of  the  estate  of  the 
decedent,  and  that  the  judgment  of  the  district  court  should  be 
reversed  on  the  ground  that  the  removal  by  appellee,  subsequent 
to  the  death  of  her  husband,  was  a  forfeiture  of  her  title  to  the 
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premises.     That  is,  that  she  abandoned  the  homestead,  and  the 
homestead  character  was  thereby  lost.     This  calls  for  an  inter-'^ 
pretation  of  section  17  of  chapter  36  of  the  Compiled  Stats., 
entitled    Homesteads.     The    section   under  consideration  is  as 
follows: 

<^Sec.  17.  If  the  homestead  was  selected  from  the  separate 
property  of  either  husband  or  wife,  it  vests,  on  the  death  of  the 
person  from  whose  property  it  was  selected,  in  the  survivor  for 
life,  and  afterwards  in  his  or  her  heirs  forever,  subject  to  the 
power  of  the  decedent  to  dispose  of  the  same,  except  the  life 
estate  of  the  survivor,  by  will.  In  either  case  it  is  not  subject  to 
the  payment  of  any  debt  or  liability  contracted  by  or  existing 
against  the  husband  and  wife,  or  either  of  them,  previous  to  or  at 
the  time  of  the  death  of  such  husband  or  wife,  except  such  as 
exists  or  has  been  created  under  the  provisions  of  this  chapter." 

The  conditions  referred  to  as  being  such  as  would  subject 
the  homestead  to  sale  are  doubtless  those  mentioned  in  section 
three  of  the  act,  and  which  are  limited  to  mechanics',  laborers', 
or  vendors'  liens  on  the  property.  There  being  no  vendorei'  liens 
in  this  state,  it  is  clear  that  the  property  in  dispute  does  not  come 
within  the  exceptions  named  in  section  three.  It  will  be  seen 
that  by  this  section  it  is  proved  that  the  homestead,  upon  the 
death  of  the  person  from  whose  property  it  was  selected,  vests  in 
the  survivor  for  life,  and  afterward  in  his  or  her  heirs  forever. 
There  is  no  limitation  contained  in  the  section  which  causes  the 
title  so  vested  to  depend  upon  occupancy,  nor  is  there  any 
requirement  that  the  p^perty  should  retain  its  homestead  char- 
acter. During  the  life  of  the  owner  of  the  fee  the  exempt  char- 
acter of  the  property  was  made  to  depend  upon  its  occupation  as 
a  homestead.  But  upon  his  or  her  death  a  new  title  is  created 
which  vests  in  the  survivor  for  life  unconditionally;  and  it  is 
expressly  provided  that  the  property  is  not  subject  to  the  pay- 
ment of  any  debts  or  liability  contracted  by  or  existing  against 
the  husband  and  wife,  or  either  of  them,  previous  to  or  at  the 
time  of  such  husband  or  wife's  death.  The  propriety  of  this  sweep- 
ing language  in  the  enactment  is  not  for  us  to  consider ;  it  is  suffi- 
cient to  know  it  is  there.  It  has  been  the  universal  holding  oi 
this,  as  well  as  substantially  all  other  courts  in  the  union,  that 
homestead  laws,  being  remedial  in  their  character,  should  receive 
a  liberal  construction;  at  least,  the  language  used  by  the  legisla- 
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tare  should  not  be  restricted  by  judicial  interpretation.     Tipton 

V,  Martin,  71  Gal.  325  (12  Pac.  Rep.  245);  Johnson  v.    Oaylord, 

41  la.  362;  Bradsliawv,  Hurst,  57  la.  745  (11  N.  W.  Rep.  672); 

Estate   of  Orr,   29    Gal.   101;  Estate  of  Busse,    35   Gal.    310; 

Schadt  V.  Heppe,  45  Gal.  433 ;  Graham  v.  Stewart,   68  Gal.   374 

(9  Pac.  Rep.  556). 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  Judges  concur. 

ANNOTATIONS. 

Seo.  200.  *  As  to  what  constitutes  a  homestead. 

In  Texas  it  is  held  that  to  < 'entitle  the  store  house  to  protection 
as  a  business  homestead  separate  from  a  residence  the  head  of 
the  family  must  have  a  calling  or  business  to  which  the  property 
is  adapted  and  reasonably  necessary,  and  such  property  must  be 
used  as  a  place  to  carry  on  the  calling  or  business  of  the  head  of 
the  family,  and  is  protected  so  long  only  as  it  is  so  used.''  ffar^ 
le  V.  Richards,  78  Tex.  80  (14  S.  W.  Rep.  257).  A  debtor  is 
not  entitled  to  a  homestead  in  land  upon  which  he  has  not  resided 
as  a  housekeeper,  although  he  has  acquired  it  by  descent. 
Creagerv,  Creager  at  el.  87  Ky.450  (9  S.  W.  Rep.  380, 10  Ky.  Law 
Rep.  424);  in  Iowa  it^is  held  that  there  must  be  ah  actual  occu- 
pancy of  the  land  in  order  to  give  it  the  cha^^ter  of  a  homestead. 
First  Natl,  Bank  of  Stewart  v.  ffollingsworth,  78  Iowa  575  (43 
N.  W.  Rep.  536). 

Under  sec.  2935  of  the  Code  of  Tennessee,  providing  that  **a 
homestead  of  real  estate  in  the  possession  of  or  belonging  to  each 
head  of  the  family,"  to  the  extent  of  one  thousand  dollars,  shall 
be  exempt  from  sale  by  legal  process  during  the  life  of  such  head 
of  family  and  shall  inure  to  the  benefit  of  his  wife  and  children. 
It  is  held  that  the  right  of  homestead  exists  in  land  held  by  hus- 
band and  wife  as  tenants  by  entireties,  and  that  a  wife  who  has 
obtained  a  divorce  may  assert  her  right  thereto  as  against  credi- 
tors of  the  husband.     Jackson  v.  Shelton,  16  S.  W.  Rep.  142.* 

Sec  201.    Alienation  of  homestead.    In  Minnesota, 

a  husband  cannot  alienate  the  homestead  unless  the  wife  joins  in 
the  deed,  and  it  was  held  that  she  could  not  be  estopped  by  acts 
which  did  not  amount  to  a  fraud  upon  the  grantee  of  her  husband, 
Law  v.  Butler,  44  Minn.  482  (47  N.  W.  Rep.  53).  In  Texas  a  mort- 
gage executed  by  the  husband  to  the  wife,  upon  the  homestead. 
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is  void.  Madden  v.  Madden^  15  S.  W.  Rep.  480.*  It  is  held 
that  the  husband  may  sell  or  encumber  his  community  homestead 
for  payment  of  community  debts,  and  that  the  County  Court  has 
no  power  to  set  aside  to  the  child  the  homestead  of  the  parents 
upon  the  mother^s  death.  Watts,  Guardian  v.  Miller,  76  Tex. 
13  (13  S.  W.  Rep.  16). 

A  homestead  is  held  subject  to  sale  on  a  mechanic's  lien. 
Phelps  Bigelow  Windmill  Co,  v.  Shay,  48  N.  W.  Rep.  896.*  It 
is  held  that  a  mortgage  given  by  a  married  man  in  which  the  wife 
does  not  join  creates  no  lien  upon  the  homestead.  Phillips  v. 
Bishop,  48  N.  W.  Rep.  1106.*  In  Florida  it  Is  held  that  a  home- 
stead is  not  subject  to  testamentary  disposition.  Scull  v.  Beatty^ 
9  S.  Rep.  4.*  In  Kansas  it  is  held  that  a  contract  for  the  right, 
of -way  for  a  railroad  across  the  homestead  is  void  unless  signed 
by  both  the  husband  and  wife.  Conhoy  v,  K,  C,  &  S,  W,  Ry. 
Co.,  42  Kan.  658  (22  Pac.  Rep.  719). 

A  lease  which  gives  the  lessee  the  right  to  occupy  as   much 
of  the  homestead  as  he  thinks  necessary  for  mining  purposes,   to 
erect  thereon  derricks  and  engine  houses,  to  prospect  for    gas, 
coal-oil,  or  any  other  mineral  substance,  is  such  a  lease  as  may 
interfere  with  the  occupancy  and  use  of  the  homestead  by  the 
wife  and  in  order  to  be  valid  she  must  join  in  its  execution.  Land 
Co,  V,  Gas  Co,,  43  Kan.  518  (23  Pac.  Rep.  630).  In  a  recent  case 
in  Texas,  Texas  Land  and  Loan  Co,  v,  Blaloch,  76  Texas  85  (13 
S.  W.  Rep.  12),  the  Supreme  court  say:     **If  property  be  home- 
stead in  fact  and  law,  lenders  must  understand  that  liens  can  not 
be  fixed  upon  it,  and  that  declarations  of  husband  and  wife  to  the 
•contrary,  however  made,  must  not  be  relied  upon.     They  must 
iurther  understand  that  no  designation  of  homestead  contrary  to 
the  fact  will  enable  parties  to  evade  the  law  and  encumber  home- 
steads with  liens  forbidden  by  the  Constitution. "     And  cite  the 
folio  wing  authorities :   ^^  Mortgage  Co,  v.  Norton,  71  Texas  683; 
Pellet  V,  Decker,   72  Texas  581 ;  Kempner  v.    Comer,   73  Texas 

203/' 

It  is  the  policy  of  the  statute  to  restrain  the  alienation  of  the 
homestead  which  has  been  exempted  to  the  debtor  for  the  benefit 
of  his  family.  Chopin  v,  Runte,  75  Wis.  361  (44  N.  W.  Rep.  258). 
The  homestead  is  not  so  much  for  the  debtor  las  it  is  for  his  fam- 
ily, and  the  family  has  equities  superior  to  the  creditor,  and, 
unless  the  husband  and  wife,  if  both  be  living,  join  in  the  execu- 
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tion  of  a  mortgage,  it  will  not  impair  the  right  of  the  exemption 
of  the  homestead,  McCretry  v,  Schaffer,  26  Neb.  173  (41  N.  W. 
Rep.  996). 

Sec.  202.  Homesteads  favored  in  law.  In  Kan- 
sas it  is  held  that  <<  where  a  mortgage  npon  the  homestead  and 
other  real  estate  is  being  foreclosed,  the  mortgagor  has  the  right, 
as  against  the  mortgagee  and  all  other  creditors  and  lien-holdera 
whose  rights  are  not  prior  or  superior  to  those  of  the  holder  of 
the  mortgage,  to  require  that  before  the  homestead  shall  be  resorted 
to  for  the  purpose  of  satisfying  the  mortgage  debt,  all  the  other 
mortgaged  property  shall  first  be  exhausted."  Frtck  Co,  v. 
PeteU,  42  Kan.  527  (22  Pac.  Rep.  580;  16  Am.  St.  Rep.  507  and 
note).  In  a  recent  case  the  supreme  court  of  North  Carolina 
say: — ''It  has  been  held  that  the  homestead  interest  is  one 
favored  by  the  Constitution,  and  hence  a  mortgagor  has  a  right 
to  demand  that  it  be  exonerated  and  discharged  from  incumbrance 
by  applying  the  fund  realized  from  the  sale  of  the  excess  to  the 
payment  of  the  mortgage  debt  in  preference  to  other  claimants 
who  have  liens  either  upon  the  land  in  which  the  homestead  is 
allotted  or  upon  other  lands  of  the  debtor.''  Leak  v.  Gay^  107 
N.  C.  475.  In  those  cases  when  the  homestead  is  liable  for  the 
debts  it  is  held  that  it  can  be  taken  unless  the  debt  can  be  col- 
lected in  no  other  way.  Flowers  v.  Miller  et  al.,  16  8.  W.  Rep. 
705» 

Sec.  203.  Waiver  or  abandonment  of  home- 
stead. The  fact  that  a  homestead  is  used  for  unlawful  purposes 
does  not  render  it  liable  to  sale  on  execution.  Prince  v,  Hake^ 
7  5  Wis.  638  (44  N.  W.  Rep.  825).  The  fact  that  a  wife  goes 
away  from  her  home  for  longer  or  shorter  periods  of  time,  on  ac- 
count of  the  ill  treatment  of  her  husband,  cannot  be  considered  as 
a  waiver  or  abandonment  of  her  right  to  the  homestead.  Lamb 
V.  Wogan,  27  Neb.  236  (42  N.  W.  Rep.  1041).  As  to  what  con- 
stitutes an  abandonment  of  a  homestead,  is  a  question  of  fact  to 
be  determined  from  the  use  to  which  the  property  is  applied,  the 
character  of  the  improvements  made  upon  it,  and  the  acts  indi- 
cating the  intention  to  preserve  it  as  a  homestead.  Rollins  v. 
O'Farrel,  77  Texas,  90  (13  S.  W.  Rep.  1021);  Kutch  v,  Holley, 
77  Texas,  220  (14  S.  W.  Rep.  32). 

A  mer^  temporary  absence  for  even  a  period  of  six  months 
will  not  constitute  an  abandonment  of  the  homestead,  Jo7ie$  v. 
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Blumenstetnj  77  Iowa,  361  (42  N.  W.  Rep.  321);  nor  will  the  tem- 
porary renting  of  a  iiomestead  property  amount  to  an  abandon- 
ment, Harlev.  Richards,  78  Texas,  80  (14  S.  W.  Rep.  257);  but 
where  portions  of  the  real  estate  claimed  as  a  homestead  are 
'^detached  by  enclosures  from  the  homestead  lot  proper  and  are 
made  for  the  purpose  of  being  leased  to  tenants  and  of  thereby 
producing  an  income,  it  is  evident  they  are  no  longer  used  as 
adjuncts  of  the  family  residence  and  should  be  no  longer  exempt 
from  forced  sale.  The  mere  fact  that  portions  of  the  land  may 
be  occasionally  used  for  a  family  purpose,  such  as  to  grow  vege- 
tables, to  shelter  live  stock,  or  to  furnish  water,  is  not  enough  to 
shield  it  from  sale  under  execution  for  the  payment  of  the  owner's 
debts."  Blum  v,  Rogers,  78  Texas,  530  (15  8.  W.  Rep.  115). 
Where  a  wife  deserts  her  husband  without  cause  and  urges  him 
to  sell  the  property,  and  afterwards  conveys  it  to  a  third  person 
who  re-conveys  it  to  her  husband,  it  was  held  that  she  thereby 
abandoned  her  right  to  the  homestead.  Ferevoell  Brick,  Tile  & 
Clay  Shingle  Co.  v,  McKenna,  48  N.  W.  Rep.  959.* 

A  warranty  deed  executed  by  both  husband  and  wife  divests 
the  property  of  its  character  as  a  homestead,  DeHymel  v.  Scot- 
tish'American  Mort.  Co,,  16  S.  W.  Rep.  311;*  and  a  mortgage  is 
held  to  have  the  same  effect,  Hawkins  v,  Pugh,  16  S.  W.  Rep. 
277.*  In  Kentucky  it  is  held  that  a  mortgage  executed  by  an 
unmarried  man  waives  the  homestead  right  of  the  mortgagor,  even 
though  it  contains  no  express  waiver.  Mullins  v,  Clark,  15  S.  W. 
Rep.  784.* 

Sec.  204.    MiBcellaneouB  notes  on   homestead. 

Under  the  constitution  of  Georgia,  it  is  held  ^hat  a  homestead 
cannot  be  sold  for  money  borrowed  and  expended  in  improvements 
on  it.  Mc  Williams  v.  Bones,  84  Ga.  203.  A  reservation  of  the 
homestead  in  a  deed  of  assignment  is  notice  of  the  exemption. 
Larkin's  Estate,  132  Pa.  St,  554(19  Atl.  Rep.  283). 

Under  the  Minnesota  statute  the  lien  of  a  judgment  does  not 
attach  to  homestead  property  purchased  by  the  debtor  subsequent 
to  the  judgment,  where  the  purchase  and  the  occupancy  are  sim- 
ultaneous. Neumaierv.  Vincent,  41  Minn.  481  (43  N.  W.  Rep.  376). 
Under  the  South  Carolina  statute  a  judgment  is  not  a  lien  upon 
the  homestead,  whether  it  be  set  off  or  not,  if  in  fact  the  debtor 
be  entitled  to  one.  King  v.  McCarley,  32  S.  C.  264;  but,  until 
partnership  creditors  are  provided  for,  the  individual  partners 
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cannot  claim  a  homestead  out  of  the  partnership  property,  Ex 
Parte  Karish,  32  S.  C.  437. 

By  the  constitution  of  Tennessee  <<eyery  head  of  a  family  is 
entitled  to  a  homestead  of  the  value  of  one  thousand  dollars, 
which  is  declared  to  be  exempt  from  sale  under  legal  process." 
Under  this  provision  it  is  held  that  the  right  to  the  homestead  is 
to  be  determined  by  the  status  of  the  debtor  at  the  time  the  cred. 
itors  claim  becomes  a  lien,  and  not  by  the  existence  of  the  debt. 
D^e  V.  Cook  df  Co,,  88  Tenn.  275  (17  Am.  St  Rep.  882,  note;  12 
S.  W.  Rep.  631). 

The  fact  that  a  town  has  extended  its  corporate  limits  over 
a  rural  homestead,  is  held  not  to  change  the  character  of  the 
homestead  or  restrict  the  exemption.  Poser/  v.  Bass,  77  Texas, 
512  (14  S.  W.  Rep.  156).  The  levy  of  an  attachment  upon  an 
exempted  homestead  is  a  nullity  and  does  not  deprive  the  debtor 
of  the  right  to  sell  the  real  estate.  Mayers  v.  Paxton,  78  Texas, 
196  (14  S.  W.  Rep.  568).  Where  the  husband  and  wife  own 
land  jointly,  the  homestead  is  to  be  allotted  out  of  the  husband's 
interest  Johnson  v,  Kesler,  et  ux.,  87  Ky.  458  (9  S.  W.  Rep. 
394;10Ky.L.  Rep.  429). 

Where  one  is  wrongfully  deprived  of  the  possession  and  use 
of  his  homestead,  he  is  entitled  to  recover  rents,  less  taxes  which 
have  been  paid  and  reasonable  improvements  made.  Funk  v, 
Salter,  87  Ky.  182  (7  S.  W.  Rep.  926;  10  Ky.  Law  Rep.  27). 
Under  the  Georgia  statute,  real  estate  set  off  to  a  widow  for  her 
<<year^s  support'*  is  liable  to  levy  and  sale  for  the  payment  of 
her  debts.  Lowev,  Wehh,  85  Ga.  732.  Under  the  Minnesota 
statute  the  fee  of  a  homestead  of  a  deceased  person  is  a  part  of 
the  assets  of  his  estate  for  the  payment  of  debts  and  may  be  sold 
before  the  life  estate  of  the  surviving  wife  is  terminated.  -Mc- 
Carthy  v.  YanDer  Mey,  42  Minn.  189  (44  N.  W.  Rep.  53.)  The 
deed  of  a  married  woman,  which  has  no  effect  as  a  conveyance  of 
title,  will  not  estop  her  as  to  her  interest  in  homestead  premises 
in  an  action  to  recover  the  land  on  the  homestead  right.  Timothy 
r.  Chambers,  85  Ga.  267  (21  Am.  St  Rep.  163.) 

Where  the  statute  exempts  a  homestead  <  <to  the  extent  in 
value  of  one  thousand  dollars  in  the  farm  or  lot  of  land  and 
buildings  thereon"  and  the  whole  tract  be  worth  more  than  one 
thousand  dollars,  only  the  portion  equal  to  one  thousand  dollars 
in  value  can  be  claimed.    Watson  v.  Doyle,  130  111.  415  (22  N.  K 
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Bcp.  613).  A  mortgage  upon  a  homestead,  executed  by  husband 
and  wife,  cannot,  after  the  death  of  the  husband,  be  foreclosed 
against  the  wife  unless  the  claim  secured  by  the  mortgage  be 
presented  for  allowance  against  the  husband's  estate.  Heam  v, 
Kennedy^  85  Cal.  55.  A  wife  who  has  separated  from  her  hus- 
band and  removed  from  the  land,  may  maintain  an  ejectment 
against  the  husband  to  recover  the  possession  of  the  land  owned 
in  fee  by  her  and  occupied  by  the  husband  as  a  homestead.  Buck- 
ingham V.  Buckinghamj  81  Mich.  89  (45  N.  W.  Rep.  504).  The 
agreement  of  the  husband  to  give  up  the  homestead,  in  which  the 
wife  does  not  join,  is  void.  Myers  v,  Evans^  16  S.  W.  Rep. 
1060.  ♦ 


HUSBAND  AND  WIFE. 


SMITH  V.   KING. 
(107  N.  C.  278.) 

Husbcuid  and  wife— Deeds  of  separation.  The  law  recognizes 
bnt  does  not  favor  deeds  of  separation.  If  the  deed  be  valid  when  made, 
and  the  wife  subsequently  returns  to  the  husband,  cohabits  with  him  and 
is  supported  by  him,  it  will  render  the  deed  void. 

Clark,  J. 

Sec.  206.  Husband  and  wife— Deeds  of  separa- 
tion. On  the  gronnds  of  pablic  policy,  deeds  of  separation  between 
husband  and  wife  were  held  invalid  in  this  state.  Collins  v.  Col- 
lins, Phil.  Eq.,  153  (93  Am.  Dec.  606).  There  has  been  no  stat- 
ute since  legalizing  such  deeds,  but  they  seem  incidentally  to  be 
recognized  as  valid  by  section  1831  of  The  Code,  Smith,  G.  J., 
in  Sparks  Y,  Sparks,  94  N.  C,  527,  intimates  that  this  section, 
to  some  extent,  at  least  renders  valid  articles  of  separation.  But 
it  is  not  necessary  that  we  pass  upon  this  question.  For  conced- 
ing, for  the  argument,  that  such  deeds,  in  proper  cases,  will  be 
upheld,  we  concur  with  his  Honor  below  that,  it  being  admitted 
that  ^<at  the  commencement  of  this  action  the  wife  was,  and  had 
been,  for  twelve  months  next  preceding  said  term,  living  and 
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cohabiting  with  the  plaintiff  as  his  wife, "  the  deed  cf  separation 
became  void  and  of  no  effect.  It  was  alleged  in  the  complaint, 
and  admitted  on  the  trial,  as  stated  in  the  case  on  appeal,  that, 
notwithstanding  the  consideration  expressed  on  its  face,  the  deed, 
in  fact  and  in  truth,  was  executed  in  consideration  of  the  perpet- 
ual separation  and  the  living  apart  of  the  husband  and  wife,  and 
to  maintain  the  wife  in  such  state  while  deprived  of  the  support 
of  her  husband.  When  she  returns  to  his  roof,  cohabits  with  him, 
and  is  supported  by  him,  this  annuls  all  agreement  for  a  separa- 
tion and  for  the  support  rendered  necessary  thereby.  Adams'  Eq., 
45;  Shelford  Marriage  and  Div.,  629;  2  Roper  Husband  and 
Wife,  Sie-ySheltar  v.  Gregory,  2  Wendell,  422(90  Am.  Dec. 
369).  The  law,  if  it  recognizes,  does  not  favor,  articles  of  separ- 
ation, and  will  not  so  construe  them  as  to  be  valid  after  the  par- 
ties have  themselves  cancelled  the  agreement  to  separate  by 
cohabiting  together,  unless  it  appear  in  the  deed  plainly  that  such 
separate  support  is  to  be  continued,  notwithstanding  any  future 
reconciliation  and  cohabitation.  This  was  so  considered  by  Lord 
Eldon  in  Lord  St.  John  v.  L<idy  St  John^  11  Vesey,  537,  and 
by  Buller,  J.,  in  Fletcher  v.  Fletcher,  2  Cox,  Ch.  Rep.  99. 

The  Court  properly  ordered  the  deed  to  be  cancelled.  There 
is  no  provision  of  the  statute  that,  in  such  cases,  an  entry  referring 
to  the  Judgment  of  cancellation  shall  be  made  on  the  margin  of 
the  registration  of  the  deed.  The  Court  below  did  not  adjudge 
the  original  deed  void  in  its  inception,  but  to  have  become  so  by 
matters  subsequent,  and  the  proper  course  was  to  have  ordered  a 
reconveyance  of  the  legal  title  by  the  trustee,  and  that  such  judg- 
ment be  regarded  as  a  deed  of  reconveyance  and  registered.  The 
Code  sees.  426,  427. 

Sec   206.     Oancellation   of  deed— Entry   upon 

margin — ^Practicer  The  reference  on  the  margin  of  registra- 
tion, also,  is  advisable  and  convenient  in  practice,  and  to  be 
recommended,  but  of  itself  it  does  not  re-convey  the  title.  The 
statute  giving  such  effect  to  the  marginal  entry  of  satisfaction 
applies  only  to  the  discharge  of  trust  deeds  and  mortgages.  Hie 
Code,  sec.  1271.  The  Judgment  should  be  modified  to  comply 
with  provisions  of  sections  426  and  427. 

As  to  the  fourth  exception,  it  appears  that  the  judgment  is 
based  solely  upon  the  pleadings  and  admissions  on  the  trial,  and 
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no  facts  were  in  dispate  to  be  passed  upon  or  found  by  the  Judge. 
Brooks^,  BrookSy  90  N.  C.  142. 

There  was  no  allegation  in  the  pleadings  that  the  return  of 
the  wife  was  procured  by  fraud,  or  was  other  than  honafide^  and 
the  answer  stated  that  her  return  was  of  her  own  motion.  It  was 
not  error  to  refuse  to  submit  to  the  Jury  an  issue  not  raised  by  the 
pleadings,  though  the  Court,  in  its  discretion,  had  power  to  sub- 
mit the  issue  and  permit  an  amendment  of  the  pleadings. 

On  the  la-ial,  the  Court  suggested  that  it  would  order  a  refer- 
ence to  ascertain  what  debts  and  obligations  were  outstanding  and 
chargeable  upon  the  trust  property,  and  whether  anything  was 
due  the  trustee,  whereupon  defendant  trustee  stated  that  <  <such 
reference  was  unnecessary,  for  that  there  were  no  debts  or  obliga- 
tions chargeable  upon  the  property,  and  nothing  due  the  trustee, 
as  all  the  transactions  under  the  trust  had  been  several  years  ago, 
and  had  been  fully  settled  up".  The  defendant  has  nothing, 
therefore,  it  seems  to  us,  on  which  to  base  its  fifth  and  sixth 
exceptions." 

It  was  erroneous  to  tax  the  wife  and  the  trustee  personally 
with  cost.  By  virtue  of  The  Code^  sec.  535,  subsection  1,  the 
costs  should  be  taxed  against  the  estate  in  the  hands  of  the  trus- 
tee, and  not  against  him  personally,  except  when  the  Court  ad- 
judges that  the  trustee  has  been  guilty  of  mismanagement,  or  bad 
faith,  in  such  action  or  defense.  Such  was  not  the  case  here,  and 
the  judgment  for  costs  must  be  modified  accordingly.  Let  this 
be  certified,  that  the  judgment  may  be  modified  below  in  the  psir- 
ticulars  indicated. 

Per  Curiam  Modified  and  affirmed, 

NoTB. — ^In  the  case  of  i^aitw  v.  WheeUr^  76  Texas  890  (18  S.  W.  Bep. 
824),  the  ooTirt  say:  'Thetendenoj  of  the  later  English  oases  is  to  extend 
to  deeds  of  separation  a  more  liberal  snpport  (1  Bishop  on  Marriage  and 
Divorce,  section  684a),  while  bj  the  weight  of  authority  in  the  American 
courts  they  are  held  valid  in  so  far  as  they  settle  the  rights  of  property 
between  the  hnsband  and  wife,  provided  they  have  been  entered  into  with- 
out coercion  or  other  undue  influence,  and  the  provisions  are  just  and 
equitable."  And  cite  in  support  the  following  authorities:  ^Hitnar's 
Appeal^  51  Pa.  8t.  110;  EvJtJUm  v.  Button^  8  Barr.  100;  Villengei^s  Appeal^  11 
Casey  S57 ;  McKmnon  v.  Phillips^  6  Whart.  671  (37  Am.  Dec  438);  Loud  v, 
Loudy  4  Bush  468;  McHubhinv,  Patterson^  16  Md.  179;  BandaU  v.  Rar^daU, 
87  Mich«  668;  Robertson  v,  Robertson^  25  la.  850;  Mekee  v.  Reynolds^  26  la. 
678;  Walker  v.  WaOcery  9  Wall.  743;  see  alse  Fox  v.  Davis^  118  Mass.  266  (18 
Am.  Bep.  476) ;  Snitzer  v,  Snitzer,  26  Oratt.  674.''    A  husband  and  wife,  dur- 
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ing  ooTertnie,  may  make  oontraots  for  the  oonyeyanoe  of  property  between 
themselTes,  which  will  be  good  in  equity.  Hauasman  v.  Bumham,  69 
Conn.  117  (21  Am.  St.  Bep.  74). 

DBBD  TO   HUSBAND   AND  WIFX. 

Sec.  207.    Oommon  law  rule.    At  common  law,  a 

conveyance  of  land  to  husband  and  wife  created  a  tenancy  by  the 
entirety.     They  did  not  take  the  estate  by  moieties  but  both  be- 
came seized  of  the  entirety,  per  touty  et  non  per  my,     2  Bl.  Com. 
182;  4  Kent  Com.  362;  Boone  on  Real  Prop.  sec.  366;    Tiede> 
man  on  Real  Prop.  sec.  242;  1  Wash.  Real   Prop.  672;  Cruise's 
Dig.  Vol.  2,  p.  508,  sees.  34,  35.     This  rule  still  prevails  in  the 
following  states:     Arkansas,  Eohinson  v.  Eagle^    29   Ark.  202; 
Kline  v.  Raglandy  47   Ark.    Ill;    Indiana,  Davis  v.  Clarky  26 
Ind.  424(89   Am.  Dec.  471);  Jones  v.  Chandler,  40   Ind.  588; 
Arnold  v.  Arnold,  30  Ind.  305 ;  Carver  v.  Smith,   90   Ind.   222 ; 
(46  Am.  Rep.  210);  Eyneart  v.  Kepler,  118   Ind.   34   (20  N.  E. 
Rep.  539;  10  Am.  St.  Rep.  94);    Kansas,  Baker  v.  Stewart.  40 
Kan.  442  (19  Pac.  Rep.  904;  2  L.  R.  A.  434 ;   10  Am.  St.  Rep. 
213);  Shinn  v.  Shinn,  42  Kan.  1  (21  Pac.  Rep.  813);  see  sec.  216, 
post)  Maine,  Harding  y.  Springer,  14 Me.  407  (31  Am.  Dec.  61); 
Maryland,  Marhurg  v.  Cole,  49  Md.    402   (33   Am.   Rep.   266) ; 
Harmanv,  Totocr^,  3  Har.  &  J.  (Md.)  147;  Michigan,  Fishery. 
Frovin,     25    Mich.    347;     Speier    v.      Op/er,     73     Mich.     35 
(40  N.  W.  Rep.  909)  Aetna  Ins,  Co,  v.  Resh,  40  Mich.  241 ;  Man- 
waring  V.  Fotoell,  40  Mich.  371 ;  Jacobs  v.   Miller,  50  Mich.  119; 
Missouri,  Gamer  v.  Jones,  52  Mo.  68 ;    Gibson  v.    Zimmerman, 
12  Mo.  385  (51  Am.   Dec.   168);  although  it  seems  the  Spanish 
law  of  community  property  once  prevailed,  Childress  and  Mullan- 
phy  V.  Gutter,  16  Mo.  25;  New  Jersey,  Den  v.  Hardenbargh,  10 
N.  J.  L.  (5  Hals.)  42  (18  Am.  Dec.  371);  Den  exdem   Wyckoffy. 
Gardner,  20  N.  J.  L.  (1  Spencer)  556  (45  Am.  Dec.  388) ;  Buttlar 
V.  Rosenblath,  42  N.  J.  Eq.  651  (59  Am.  Rep.  52;  9  Atl.  Rep. 
695);  New  York,  Bertles  v.  Nunan,  92  N.  Y.  152  (44  Am.   Rep. 
361);  Jackson  v.  JfcCbnncZ?,  19  Wend.  175  (32  Am.  Dec.  439);i>o« 
V.  Rowland,  8  Cow.  277  (18  Am.  Dec.  445);  but  they  may  make 
partition,  see  sec.  226  ^o«^;  North  Carolina,  Den  exdemNeedham 
V.  Bronson,  5  Ired.  Law  426  (44  Am.  Dec.  45) ;  Jones  v.  Fotter, 
89  N.  C.  220;  Motley  v.   Whitenwre,  2  Dev.  &  B.  L.   537;    Wood, 
ford  V.  Btgly,  1  Wins.  L.  No.  1,  237;  Todd  v,  Zachary,  1  Busb. 
Eq.  286;  Lang  v.  Barnes,  87  N.  C.   329^,  Simanton  v.  Cornelius, 
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98  N.  C.  433  (4  S.  E.  Bep.  38);  Pennsylvania,  McCurdy  v.  Can- 
ning^  64  Pa.  St.  39;  Johnson-^.  Harty  6  Watts  &  Ser.  319  (40 
Am.  Dec.  565);  Martin  v.  Jackson^  27  Pa.  St.  504  (67  Am.  Dec. 
489);  Stuckey  v.  Keefe^  26  Pa.  St  399;  Frmch  v.  Mehan^  56  Pa. 
St.  288;  GUl<m  v.  Dioaon,  65  Pa.  St.  398;  Fleeh  v.  ZiUhaver,  117 
Pa.  St.  213  (12  Atl.  Eep.  420);  Tennessee,  Taul  v.  Campbell,  7 
Yerger,  319(27  Am.  Dec.  508);^me«  v.  Norman,  4  Sneed,  683 
(70  Am.  Dec.  269);  Berriganv,  Fleming,  2  Lea.  271;  Vermont, 
Broumsony.  Bull,  16  Vt.  309(42  Am.  Dec.  517);  Wisconsin, 
KetchumY,  WdUworth,  5  Wis.  95  (68  Am.  Dec.  49);  Bennett  v. 
CTiild,  19  Wis.  362  (88  Am.  Dec.  692);  Smith  v.  Smith,  23  Wis. 
176  (99  Am.  Dec.  153). 

Sec.  208.    Bule  in  other  states— Alabama.    The 

common  law  would  be  regarded  as  in  force  were  it  not  for  section 
2341  (Code  1886)  enlarging  the  powers  of  married  women.  Un- 
der this  statute,  which  went  into  force  March  1,  1848  (Acts  of 
Alabama,  1847-48,  p.  79;  Code  1852,  sec.  1997),  it  is  held  that  a 
deed  to  husband  and  wife  makes  them  tenants  in  common.  Walt- 
hall V,  Goree,  36  Ala.  728. 

8eo.  209.  Arizona.  **A11  propertj  aoqnired  bj  either  hoBband  or 
wife  during  the  marriage,  except  that  which  is  acquired  by  gift,  deTise,  or 
descent,  or  earned  by  the  wife  and  her  minor  children  while  she  has  liTed  or 
may  live  separate  and  apart  from  her  hnsband,  shall  be  deemed  the  common 
property  of  the  hnsband  and  wife,  and  daring  the  coyertnre  may  be  dis- 
posed of  by  the  hnsband  only."    Rey.  Stat.  (1887),  sec.  2102. 

Note. — Sec.  2100  of  the  statutes  makes  substantially  the 
same  provisions  as  sections  162  and  163  of  the  civil  code  of  Cal- 
ifornia, hereinafter  set  out     See  California;  also  sec.  242. 

Sec.  210.  Oalifomia.  "A  hnsband  and  wife  may  hold  property  as 
joint  tenants, tenants  in  common,  or  as  community  property."  Deering*8 
Ciy.  Code,  sec  161 

"Community  property  is  property  acquired  by  hnsband  and  wife,  or 
either,  during  marriage,  when  not  acquired  as  the  separate  property  of 
either."    Id.  sec.  687. 

"All  property  of  the  wife  owned  by  her  before  marriage,  and  that 
acquired  afterwards  by  gift,  bequest,  devise,  or  descent,  with  the  rents, 
issues  and  profits  thereof,  is  her  separate  property."    Id.  sec  162. 

"All  property  of  the  husband,  owned  by  him  before  marriage,  and  that 
aoouired  afterwards  by  gift,  bequest,  devise,  or  descent,  with  the  rents, 
u»neR  and  profits  thereof,  is  his  separate  property."  Id.  sec  168. 

-'All  other  property  acquired  after  marriage  by  either  husband  or  wife, 
or  both,  is  community  property;  but  wheneyer  any  property  is  conyeyed 
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to  a  married  woman  by  an  inBtrmnent  in  writing,  the  presmnption  is  that 
the  title  is  thereby  Tested  in  her  as  her  separate  property.  And  in  case  the 
oonveyanoe  be  to  snch  married  woman  and  her  hnsband,  or  to  her  and  any 
other  person,  the  presumption  is  that  the  married  woman  takes  the  part 
conTeyed  to  her  as  tenant  in  common,  xmless  a  different  intention  is 
expressed  in  the  instrument,  and  the  presumption  in  this  section  men- 
tioned is  condnsiye  in  f ayor  of  a  purchaser  or  incumbrancer  in  good  faith 
and  for  a  yaluable  consideration.''  Acts,  1889,  p.  838.  Approved  March 
19, 1889. 

'*The  husband  has  the  management  and  control  of  the  community 
property,  with  the  like  absolute  power  of  disposition  (other  than  testa- 
mentary) as  he  has  of  his  separate  estate;  provided  however  that  he  cannot 
make  a  gift  of  such  community  property,  or  conyey  the  same  without  a 
yaluable  consideration,  unless  the  wife  in  writing  consent  thereto."  Acts 
1891,  page,  i25.    Approved  March  81, 1891. 

Note.  The  proviso  in  the  section  last  set  ont  was  added 
by  the  legislature  of  1891.  See  Deering's  Civ.  Code,  sec.  172. 
Prior  to  this  act  it  was  held  that,  except  the  restriction  against 
disposing  of  community  property  by  will,  the  husband  could, 
during  coverture,  dispose  of  such  property  absolutely  as  if  it 
were  his  own  separate  estate.  Greineir  v.  Greineir,  58  Cal.  116. 
See  sec.  242. 

Sec.  211.  Colorado — Oonnecticut— Dakota— Del- 
aware— Florida.  Colorado.  Joint  tenancies,  except  as  to 
executors  and  trustees,  are  abolished.  Gen.  Stat,  sec.  200. 
Connecticut  The  common  law  rule  was  never  adopted  in  this 
state  and  a  conveyance  to  husband  and  wife  makes  them  joint 
tenants,  Whittlesey  \,  Fuller^  11  Conn.  337.  Dakota.  ««A  hus- 
band and  wife  may  hold  real  or  personal  property  together,  as 
joint  tenants  or  tenants  in  common,''  Comp.  Laws,  sec.  2593;  and 
a  Joint  tenancy  can  be  created  only  by  an  instrument  expressly 
80  providing.  Id.  sec.  2692.  Delaware,  Joint  tenancy  can  only 
be  created  by  an  instrument  so  declaring.  Bev.  Code,  (1874)  p. 
527,  sec.  1.  Florida.  The  right  of  survivorship  between  joint 
tenants  is  abolished.     McClellan's  Dig.  (1881)  chap.  92,  see.  11. 

Seo.  212.  G^orfiri8»>  ''Wheneyer  two  or  more  persons,  from  any 
cause,  are  entitled  to  the  possession  simnltaneonsly,  of  any  property  in 
this  state,  a  tenancy  in  common  is  created,"  Code  (1882),  sec.  2801. 

"Joint  tenancy  does  n.ot  exist  in  this  state,  and  all  snch  estates,  under 
the  English  law,  will  be  held  to  be  tenancies  in  common  under  this  Code." 
Id.  seo.  2800. 

Note: — Husband  and  wife  may  be  tenants  in  common.  Hathom  v. 
Maynard,  65  6a.  168. 
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8eo.  213.  Idaho.  ''Every  interest  in  real  estate  granted  ordeyised 
to  two  or  more  persons,  other  than  ezeeators  or  trostees,  as  snoh  consti- 
tntes  a  tenancy  in  oommon,  unless  expressly  declared  in  the  grant  or 
devise  to  be  otherwise,"  Rev.  Btat.  (1887),  sec.  2907. 

"All  other  property  acquired  after  marriage  by  either  husband  or  wife, 
including  the  rents  and  profits  of  the  separate  property  of  the  husband 
and  wife,  is  community  -property;  unless  by  the  instrument  by  which  any 
such  property  is  acquired  by  the  wife  it  is  provided  that  the  rents  and 
profits  thereof  be  applied  to  her  sole  and  separate  use;  in  which  case  the 
management  and  disposal  of  such  rents  and  profits  belong  to  the  wife,  and 
they  are  not  liable  for  the  debts  of  the  husband,"  Bev.  Stat.  (1887),  sec. 
2497.  ^ 

"The  husband  has  the  management  and  control  of  the  community 
property,  with  the  like  absolute  power  of  disposition  (other  than  testa- 
mentary) as  he  has  of  his  separate  estate;  but  such  power  of  disposition 
does  not  extend  to  the  homestead  or  that  part  of  the  community  property 
occupied  or  used  by  the  husband  and  wife  as  a  residence."    Id.  sec.  2505. 

Not6.  The  law  of  community  property  prevails,  and  sec- 
tions 2495,  2496,  and  2829  are  substantially  the  same  respectively 
as  sections  162,  163,  and  687  of  tiie  California  Civil  Code.  See 
California,  sec.  210  ante.  During  coverture,  the  husband  has  the 
management  and  control  of  the  wife's  separate  property,  but  it 
cannot  be  sold  or  incumbered  except  by  written  instrument 
signed  by  the  husband  and  wife  and  separately  acknowledged  b}" 
her,  Eev.  Stat,  (1887)  sec.  2498;  and  such  property  is  not  liable 
for  the  husband's  debts,  Id.  sec.  2504. 

Seo.  214.  Illinois.  The  common  law  once  prevailed. 
Mariner  v.  Saunders,  10  111.  124;  Lenx  v.  ffoff,  47  III.  425  (95 
Am.  Dec.  502);  Almond  v.  Bonnell,  76  111.  536;  ffarrer  v.  WalL 
ner,  80  111.  197;  but  since  the  married  woman's  Act  which  went 
into  force  April  24,  1861  (see  111.  Laws  1861,  p.  143),  a  convey- 
ance to  husband  and  wife  makes  them  tenants  in  common.  JftY. 
tel  V.  Karl,  133  111.  65  (8  L.  B.  A.  655);  Cooper, r.  Cooper,  76 
111.  57.  However,  this  construction  of  the  Married  Woman's 
Act  is  not  to  extend  to  conveyances  made  before  its  passage. 
Almond  v.  Bonnell,  76  111.  536. 

Sec.  216.  lO'wa.  "Oonveyances  to  two  or  more  in  their  own  right, 
create  a  tenancy  in  common,  unless  a  contrary  intent  is  expressed.'*  Mil- 
lor*s  Oode  (1888),  sec.  1989  . 

Note.     This  statute  has  been  in  force  since  1843.  See  Rev. 

3tat.  (1843)  p.  204,  sec.  5.     Under  this  statute,  a  deed  to  hus. 

band  and  wife  makes  them  tenants  in  common.      Hoffman  v. 

Stivers,  28  lo.  302. 
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Sea  216.  KanSftH.  **!!  partition  be  not  made  between  joint 
tenants  or  Joint  owners  of  estates  in  entirety,  whether  they  be  snch  as 
might  have  been  compelled  to  make  partition  or  not,  or  whatever  kind 
the  estate  or  thing  holden  or  possessed  be»  the  parts  of  those  who  die 
first  shall  not  aoorae  to  the  snrTiyors,  bnt  shall  desoend  or  pass  by  deyise, 
and  shaU  be  snbjeot  to  debts  or  charges  and  be  considered  to  eyery  other 
intent  and  pnrpose  as  if  snch  joint  tenant  or  tenants  of  estate  in  entirety 
had  been  or  were  tenants  in  common;  bnt  nothing  in  this  act  shall  be 
taken  to  affect  any  tmst  estate.'*  Laws  of  Kansas,  1891,  p.  849.  Approved 
March  10, 1891. 

Note*  Id  both  of  the  cases  cited  from  the  Supreme  Court 
of  Kansas  in  section  207  an^e  Horton,  C.  J.,  filed  a  dissenting 
opinion  in  which  he  insisted  with  considerable  force  that  the  com- 
mon law  doctrine  of  tenancies  by  the  entireties  was  wholly  out  of 
line  with  <<the  statutes,  Judicial  decisions,  and  the  conditions  and 
wants"  of  the  people  of  this  state.  The  enactment  of  the  statute 
here  set  out  by  which  tenants  by  the  entireties  lose  their  right  of 
survivorship  would  seem  to  manifest  a  legislative  intent  to 
demolish  the  common  law  fiction,  although  it  must  be  done  by 
fragments. 

Sea  217.  Kentucky.  'If  real  estate  be  conveyed  or  devised  to 
hosband  and  wife,  unless  a  right  by  snrvlvorship  is  expressly  provided  for, 
there  shaU  be  no  mntnal  right  to  the  entirety  by  surviyorship  between 
them;  bnt  they  shall  take  as  tenants  in  common,  and  the  respectiye  moie- 
ties be  subject  to  onrtesy  or  dower,  with  all  other  incidents  to  snch  a  ten- 
ancy.*' (Gen.  Stat.  Chap.  62,  Art.  4,  sec.  18.  In  force  Jnly  1,  1862,  Acts 
1861,  p.  222.) 

Note. — Prior  to  this  statute  the  common  law  was  in  force  in 
Kentucky,  and  an  absolute  and  unqualified  conveyance  to  husband 
and  wife  made  them  tenants  by  the  entirety.  Exchange  and  De- 
posit  Bank  y.  Stone,  80  Ky.  109,  114;  Croan  v.  Joyce^  3  Bush, 
454;  Cochran  and  Ihilton  y.  Kemeyj  9  Bush,  1^9\Bahhitty.  Scrog^ 
giMy  1  Duvall,  272  \  Sogers  y»  Grrider^  1  Dana,  242.  The  statute 
changing  the  rule  is  not  retrospective,  and  does  not  apply  to  con. 
veyances  made  before  its  passage,  Elliott  v.  Nichols,  4  Bush  520. 

Sea  218.  LouisiancL  "Every  marriage  contracted  in  this  state, 
snperindnces  of  right  partnership  or  oommnnity  of  acqnets  or  gains,  if 
there  be  no  stipulation  to  the  contrary."  Yorhies,  Rev.  Civ.  Code,  Art 
2399. 

"All  property  acquired  in  this  state  by  non-resident  married  persons, 
whether  the  title  thereto  be  in  the  name  of  either  the  hnsband  or  wife,  or 
in  their  Joint  names,  shall  be  subject  to  the  same  provisions  of  law  which 
regulate  the  community  of  acquets  and  gains  between  citizens  of  this 
state."    Id.  Art  2400,  Acts  1862,  p.  200* 
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"A  marriage  oontraoted  ont  of  this  state,  between  persons  who  after- 
wards oome  here  to  liye,  is  also  subjected  to  oommnnity  of  acqnets, 
with  respect  to  such  property  as  is  acquired  after  their  arriyal.  Id.  Art. 
2401. 

"This  partnership  or  community  consists  of  the  profits  of  all  the 
efFects  of  which  the  husband  has  the  administration  and  enjoyment,  either 
of  right  or  in  fact,  of  the  produce  of  reciprocal  industry  and  labor  of  both 
husband  and  wife,  and  of  the  estates  which  they  may  acquire  during  the 
marriage,  either  by  donations  made  jointly  to  them  both  or  by  purchase,  or 
in  any  other  similar  way,  eyen  although  the  purchase  be  only  in  the  name 
of  one  of  the  two  and  not  of  both,  because  in  that  case  the  period  of  time 
when  the  purchase  is  made  is  alone  attended  to,  and  not  the  person  who 
made  the  purchase."    Id.  Art.  2402, 

Seo.  219.  MGLSSaohusetts.  Gonyeyances  and  deyises  of  lands 
made  to  two  or  more  persons,'  or  to  husband  and  wife,  shall  be  construed 
to  create  estates  in  common  and  not  in  joint  tenancy,  unless  it  is  ex- 
pressed in  such  conveyance  or  deyise  that  the  grantee  or  de  yisees  shall 
take  the  lands  jointly,  or  as  joint  tenants,  or  in  joint  tenancy,  or  to  them 
and  the  survivor  of  them.  Supp.  to  the  Mass.  Stat.  p.  807.  sec.  1;  Laws 
1885,  chap.  287,  p.  679,  sec.  1.    Approved  May  15, 1885. 

Note.  Prior  to  the  passage  of  this  statute,  the  common 
law  prevailed.  Pratf  v.  Stebbins,  141  Mass.  219  (4  N.  E.  Rep. 
824;  55  Am.  Rep.  462);  Pierce  v.  CTiace,  108  Mass.  254;  Wales 
V.  Coffin,  13  Allen,  213. 

Seo.  220.  Minnesota.  **A11  grants  and  devises  of  land,  made  to 
two  or  more  persons,  except  as  provided  in  the  following  section,  shall  be 
construed  to  create  estates  in  common,  and  not  in  ]  oint  tenancy,  unless 
expressly  declared  to  be  in  joint  tenancy'*.  Minn.  Stat.  (1891),  sec 
8958. 

"The  preceding  section  shall  not  apply  to  mortgages,  nor  to  devises 
or  grants  made  in  trust,  or  to  executors."    Id.  sec.  8959. 

Note.  The  words  **or  husband  and  wife"  formerly  appeared 
at  the  close  of  sec.  3959,  Sherburne  and  Hollinshead  Pub.  Stat. 
of  Minn.  p.  381,  sec.  45;  but  the  Revision  of  1866  omitted  these 
words.  SeeBev.  Stat.  1866,  p.  352,  sec.  45.  In  construing  the 
statute  as  it  now  stands  the  Supreme  Court  holds  that  upon  a 
grant  or  devise  to  husband  and  wife,  they  take  as  tenants  in  com- 
mon, unless  the  instrument  expressly  create  a  joint  tenancy. 
Wilson  V.  Wilson,  43  Minn.  398  (45  N.  W.  Bep.  710). 

Seo.  221.  MississippL  *'A1I  conveyances  or  devises  of  lands, 
made  to  two  or  more  persons,  or  to  a  husband  and  wife,  sbaU  be  construed 
to  create  estates  in  common,  and  not  in  joint  tenancy  or  entirety,  unless 
it  sball  manifestly  appear,  from  tbe  tenor  of  the  instrument,  that  it  was 
intended  to  create  an  estate  in  joint  tenancy,  with  the  right  to  the  survi- 
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Yor  or  surviyon;  prootded,  this  proylsion  Bhall  not  applj  to  mortgagee  or 
deYiseB  or  oonyeyancea  made  in  trust."  Rey.  Code  of  Miss.  (1880),  seo. 
1197. 

Note.  This  section,  in  its  present  fonn,  was  adopted  with 
the  Code  in  1880.  See  Rev.  Code  (1871),  sec.  2301.  Prior  to 
this  statute  the  common  law  rule  prevailed.  Hemingway  v.  Scales, 
42  Miss.  1  (97  Am.  Dec.  425 ;  2  Am.  Rep.  586) ;  and  the  statute 
has  no  retroactive  effect,  Gresham  v.  Ztn^,  65  Miss.  387  (4  So. 
Rep.  120). 

Sec.  222.  Montana.  ''Every  interest  in  real  estate  granted  or 
deyised  to  two  or  more  persons,  other  than  exeontors  and  trustees,  as  snchj 
•hall  be  a  tenancy  in  common,  xmless  expressly  declared  in  the  grant  or 
deyise  to  be  otherwise."    Gomp.  stat.  1888,  p.  684,  sec.  277. 

Sea  223.  Nevada.  *'A  hnsband  or  wife  may  hold  real  or  per- 
sonal property  as  Joint  tenants,  tenants  in  common,  or  as  community 
property."    Qen.  Stat.  (1885),  sec.  606. 

The  law  of  community  property  exists  in  this  state,  and  seo.  499  of 
the  statutes  embodies  substantially  the  same  proyisions  as  sees.  162  and 
168of  GaLCiy.Code. 

''All  other  property  acquired,  after  marriage,  by  either  husband  or  wife, 
or  both,  except  as  provided  in  sections  fourteen  and  fifteen  of  this  act,  is 
community  property."  Qen.  Stat.  sec.  600;  Youngworth  v.  Jewel,  15  Nev. 
45. 

Sec.  14.  "The  earnings  and  accumulations  of  the  wife  and  of  her 
minor  children,  liying  with  her,  or  in  her  custody,  while  she  is  liying  sep- 
arate and  apart  from  her  husband,  are  the  separate  property  of  the  wife." 
Id.  sec.  612. 

"When  the  husband  has  allowed  the  wife  to  appropriate  to  her  own 
use  her  earnings,  the  same,  with  the  issues  and  profits  thereof,  is' 
deemed  a  gift  from  him  to  her,  and  is,  with  such  issues  and  profits,  her 
separate  property."    Id.  sec.  618. 

Sec.  224.    New  Hampshire.    The  common  law  for. 

merly  prevailed  in  this  state,  Wentworih  v.  Renick,  47  N.   H. 
226 ;  but  since  the  married  woman's  Act  which  was  approved 
Jaly  4,  1860  (Acts  1860,  chap.  2342),  hnsband  and  wife  take  as 
tenants  in  common  upon  a  conveyance  to  them,  Clark  v.  Clark 
56  N.  H.  105. 

Sec.  225.  New  Mezioo.  "All  interest  in  any  real  estate,  either 
granted  or  bequeathed  to  two  or  more  persons  other  than  to  executors  or 
trustees,  shall  be  held  in  common,  unless  it  be  clearly  expressed  in  said 
grant  or  bequest  that  it  shall  be  held  by  both  parties."  Comp.  Laws 
(1884)  sec.  2764. 

Sec.  220.    KewTork.    "Whenever  husband  and  wife  shall  hold 
any  lands  or  tenements  as  tenants  ir  .c"~>.mon,  joint  tenants,  or  as  tenants 
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by  entireties,  they  may  make  partition  or  division  of  the  same  between 
themselves,  and  snoh  partition  dlyision,  dnly  executed  nnder  their  hands 
and  seals,  shall  be  valid  and  effeotnal;  and  when  so  expresssed  in  the  in- 
strument of  partition  or  division,  snoh  instrument  shall  bar  the  right 
of  dower  of  the  wife  in  and  to  the  lands  and  tenements  partitioned  or 
divided  to  the  husband.''  Birdseye*s  Bev.  Stat.  (1889)  p.  3169,  seo  67; 
Laws,  1880,  chap.  473,  sea  11.    See  sec.  307. 

Sec.    227.   North   Dakota— Ohio.    North   Dakota. 

The  legislature  of  this  state  has  not  yet  enacted  any  statute  upon 
the  subject  See  Dakota,  sec.  211  ante,  Ohio.  Joint  tenancies 
are  yiewed  with  disfavor  in  this  state,  and  the  supreme  court  hold 
that  a  conveyance  to  husband  and  wife  makes  them  tenants  in 
common.  Sergeant  v.  Steinherger^  2  Ohio,  805  (15  Am.  Dec. 
553);  Wilson  v.  Fleming^  13  Ohio,  68;  Farmers^  and  Merchants 
Nat,  Bh  V.  Wallace,  45  0.  St  152  (12  N.  E.  Bep.  439). 

Sec.  228.  Oklahoma.  No  estate  in  joint  tenancy,  in  any  lands, 
tenements  or  hereditaments,  shaU  be  held  or  claimed  under  any  grant, 
devise  or  oonveyanoe  whatsoever,  unless  the  premises  therein  mentioned 
shall  be  therein  so  expressly  declared  to  pass,  except  in  case  of  executor 
and  trustees.  And  every  estate  in  lands,  tenements  or  hereditaments 
held  by  two  or  more,  other  than  executor  or  trustees,  shall  be  deemed 
to  be  tenancy  in  common,  unless  otherwise  expressly  declared.*'  Oklo- 
homa  Stat.  sec.  1724, 

Sea  229.  Oresraa.  "Joint  tenancy  Is  abolished,  and  all  persons 
having  an  undivided  interest  in  real  property  are  to  be  deemed  and  con- 
sidered tenants  in  common."    Hill*s  Ann.' Laws  of  Oregon,  sec.  2991. 

Note.  It  wonld  seem  that  the  legislature  viewed  all  Joint 
tenancies  with  disfavor,  but  it  is  held  that  the  common  law  rule  as 
to  tenants  by  entireties  still  prevails.  Myers  v.  Reed,  9  Saw.  (U. 
S.  C.  C.)  133  (17  Fed.  Rep.  401). 

Sea  230.  Bhode  Island.  ''All  gifts,  grants,  feoffments,  devises  and 
other  conveyances  of  any  lands,  tenements  and  hereditaments,  which  shall 
be  made  to  two  or  more  persons,  whetherthey  be  husband  and  wife  or  other- 
wise, and  whether  for  life,  for  years,  in  tail  or  in  fee,  shall  be  taken, 
deemed  and  adjudged  to  be  estates  in  common  and  not  in  joint  tenancy, 
unless  it  is  or  shall  be  therein  expressly  said  that  the  grantees,  feoffees  or 
devisees  shall  have  or  hold  the  same  lands,  tenements  or  hereditaments  as 
joint  tenants  or  in  joint  tenancy,  or  to  them  and  the  survivors  or  sur- 
vivor of  them,  or  unless  other  words  be  therein  used  manifestly  showing 
it  to  be  the  intention  of  the  parties  to  such  gifts,  grants,  feoffments,  de- 
vises or  other  conveyances,  that  such  lands,  tenements  and  hereditaments 
shall  vest  and  be  holden  as  joint  estates  and  not  as  estates  in  common.** 
B.  L  Pub.  Stat.  chap.  172,  sec.  1. 
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Sec.  23L    South  Carolina— South  Daikota.   South 

Carolina.  The  right  of  survivorship  between  joint  tenants  is  abol- 
ished, and  partition  may  be  enforced,  Oen.  Stat.  1882,  sees. 
1829,  1830,  1851.  South  Dakota.  No  statute  has  been  enacted 
nponthe  subject.     See  Dakota,  sec.  211  ante. 

Seo.  232.  Texas.  *'A11  property  aoqnired  by  either  husband  or 
wife  during  the  marriage,  except  that  which  is  acquired  by  gift,  deTise  or 
descent,  shall  be  deemed  the  common  prox>erty  of  the  husband  and  wife, 
and  during  coTerture  may  be  disposed  pf  by  the  husband  only."  Sayles' 
Stat.  (1889),  Art.  2852. 

Note.  Property  is  presumed  to  be  community  property. 
Id.  Art  2853.  The  provisions  of  sections  162  and  163  df  the 
California  Civ.  Code  are  embodied  in  Art  2851,  except  it  is  pro- 
vided that  <  ^during  the  marriage  the  husband  shall  have  the  sole 
management  of  all  such  property.'' 

Upon  the  death  of  the  wife  the  husband  occupies  the  relation 
of  a  surviving  partner  in  an  ordinary  partnership.  Moody  v. 
Smoot,  78  Tex.  119  (14  S.  W.  Rep.  285).  Community  property 
is  subject  to  the  separate  debts  of  the  husband.  Lee  v.  Hender- 
son, 75  Tex.  190  (12  S.  W.  Rep.  981). 

Sec.  283.  Virsrinia.  *'When  any  joint  tenant  shaU  die,  whether 
the  estate  be  real  or  personal,  or,  whether  partition  could  haye  been  com- 
pelled or  not,  his  part  shall  descend  to  his  heirs  or  pass  by  deyise,  or  go  to 
his  personal  representative,  subject  to  debts,  curtesy,  dower,  or  distribu- 
tion, as  if  he  had  been  a  tenat  in  common.  And  if  hereafter  any  estate, 
real  or  personal,  be  conveyed  or  devised  to  a  husband  and  his  wife,  they 
shall  take  and  hold  the  same  by  moieties  in  like  manner  as  if  a  distinct 
moiety  had  been  given  to  each  by  a  separate  conveyance."  Oode  (1887), 
sec  2430. 

Note.  Prior  to  the  provisions  of  this  statute  affecting  hus- 
band and  wife  the  common  law  prevailed.  Thornton  v.  Thornton^ 
3  Rand.  179 ;  Norman  v.  Cunningham,  5  Grattan,  63 ;  Farmers* 
Bk,  V.  Corder,  32  W.  Va.  233  (9  S.  E.  Rep.  220).  The  statute 
in  its  prsent  form  evidently  became  part  of  the  law  at  the  time  of 
the  Revision  of  1849.  See  Rev.  Code  (1849),  p.  608,  chap.  116, 
sec.  18. 

Sea  234.  'Washingrton.  ''Property  not  acquired  or  owned  as 
prescribed  in  sections  2400  and  2408  [see  nats  below],,  acquired  after  mar- 
riage by  either  husband  or  wife,  or  both,  is  community  property.  The 
husband  shall  have  the  management  and  control  of  community  personal 
property  with  like  power  of  disposition  as  he  has  of  his  separate  personal 
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property,  except  he  shall  not  deyise  bj  will  more  than  one  half  thereof." 
Code,Beo.  2409. 

*<The  husband  has  the  management  and  control  of  the  oommonity 
real  property,  bat  he  shall  not  sell,  oonyey  or  inoamber,  the  oommanity 
real  estate,  unless  the  wife  join  with  him  in  exeoating  the  deed  or  other 
instrmnent  of  oonyeyance  by  which  the  real  estate  is  sold,  conyeyed  or 
incnmbeied,  and  such  deed  or  other  instrument  of  oonyeyance  most  be 
acknowledged  by  him  and  his  wife:  Provided^  however ^  That  all  such  com- 
mimity  real  estate  shall  be  subject  to  the  liens  of  mechanics  and  others  for 
labor  and  materials  furnished  in  erecting  structures  and  improyements 
ihereon  as  proyidedby  law  in  other  oases,  to  liens  and  judgments  recoy- 
«red  for  community  debts,  and  to  sale  on  execution  issued  thereon."  Id.  ■ 
sec.  2410. 

Not6«  The  disabilities  of  married  women  are  completely 
removed.  Code  (1881),  sees.  2380-2395.  Property  which  either 
husband  or  wife  has  at  marriage,  or  acquired  afterwards  by  gift, 
.devise  or  inheritance,  with  all  its  rents  and  profits  remains  abso- 
lutely their  separate  property.  Id.  sec.  2400,  2408.  The  husband 
or  wife  may  convey  to  the  other  his  interest  in  the  community 
property,  not  defrauding  creditors,  Laws  of  Wash,  1887,  p.  52. 
The  wife  must  join  in  the  execution  of  a  lease  of  the  community 
property,  Hoover  v.  Chambers,  (Wash.)  13  Pac.  Rep.  547;*  or  a 
xontract  to  sell  it,  Holyoke  v.  Jackson,  (Wash.)  3  Pac.  Rep.  841.* 

^Bec.  236.  West  Virginia.  ''When  anj  joint  tenant  shall  die, 
'whether  the  estate  be  real  or  personal,  or,  whether  partition  could  have  been 
compelled  or  not,  his  part  shall  descend  to  his  heirs  or  pass  bj  deyise,  or 
go  to  his  personal  representatiye,  subject  to  debts,  curtesy,  dower,  or  distri- 
bution, as  if  he  had  been  a  tenant  in  common.  And  if  hereafter  an  estate 
of  inheritance  be  conyeyed  or  deyised  to  a  husband  and  his  wife,  one 
moiety  of  such  estate,  shall,  on  the  death  of  either,  descend  to  his  or  her 
heirs,  subject  to  debts,  curtesy  or  dower,  as  the  case  may  be.**  West  Va, 
Code  (1887),  p.  617,  sec  18. 

Sec.  23d.  Wyoming.  There  seems  to  be  no  statute 
^n  the  subject.  Married  women  may  own,  acquirfe  and  use  real 
property  the  same  as  their  husbands,  Rev.  Stat.  (1887)  sees. 
.1558-1566;  and  the  provisions  of  these  sections  so  completely 
t)bliterate  the  common  law  idea  of  the  unity  of  husband  and  wife, 
they  ought  to  hold  as  tenants  in  common,  upon  a  Joint  convey- 
to  them. 

Sec.  237.  Estates  by  entireties— Oould  husband 
«,nd  wife  hold  by  moieties  at  common  law?  Tenancy  by 
the  entireties  is  founded  upon  the  common  law  idea  of  the  unity 
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of  husband  and  wife,  they  being  considered  as  one  person  in  law 
and  incapable  of  having  distinct  and  separate  interests  in  land 
conveyed  to  them  both.  2  Black.  Com.  182;  4  Kent  Com.  362; 
Cruise's  Dig.  Vol.  2,  p.  508,  sees.  34,  35.  Fictions  in  law,  like 
facts,  are  stubborn  things,  and  so  inflexible  is  this  rule  that  it  is 
held,  wherever  the  common  law  prevails,  that  where  a  hasband 
and  wife  and  others  are  made  grantees  or  devisees  of  land,  they 
take  only  one  moiety.  Hall  v.  Stevens^  65  Mo.  470;  Ketchum  v. 
WaUworth^  5  Wis.  95  (68  Am.  Dec.  49);  Anderson  v.  Tonnehxll^ 
42  Ind.  141.  In  fact,  the  weight  of  authority  is  to  the  effect 
that,  at  common  law,  a  husband  and  wife  could  not  be  made  joint 
tenants  or  tenants  in  common  of  lands  although  the  deed  or  other 
instrument  creating  the  estate  expressly  declared  that  they  should 
so  hold.  Estate  of  Phoebe  H.  Mitchell^  15  Phila.  597;  Mc  Curdy 
v.  Canning,  64  Pa.  St.  39;  Johnson  v.  Hart,  6  W.  &  S.  319  (40 
Am.  Dec.  h^f>)\  Barber  v.  Harris,  15  Wend.  615;  French  v. 
Mehan,  56  Pa.  St.  287;  Stuckey  v.  Keefe's  Exr,,  26  Pa.  St.  400; 
Pollock  V.  Kelley,  6  Ir.  L.  R.  (N.  S.)  373.  In  the  last  case  the 
court  say,  <  'To  speak  of  a  grant  to  a  husband  and  wife  as  an  estate 
of  joint  tenancy  is,  properly  speaking,  a  solecism." 

There  are  cases  holding  that  husband  and  wife  may  hold 
as  tenants  in  common,  apt  words  being  used  to  create  such  an 
estate.  McDermott  v.  French,  15  N.  J.  Eq.  78;  Moody  v.  Moody, 
Amb.  649;  Ifladung  v.  Rose,  58  Md.  IZ,  HadlockY,  Gray,  104 
Ind.  596  (4  N.  E.  Rep.  167);  Bakery.  Stewart,  40  Kan.  442 
(19  Pac.  Rep.  904;  2  L.  R.  A.  434;  10  Am.  St.  Rep.  213);  and 
loose  expressions  may  be  found  in  text  books  upholding  this  in- 
terpretation of  the  common  law.  1  Wash.  Real  Prop.  425,  sec. 
4;  4  Kent  Com.  363;  2  Bish.  on  Mar.  Women,  sec.  285.  A 
critical  examination  of  these  authorities  reveals  the  facts  that  they 
all  rest  upon  a  passage  found  in  Preston  on  Estates,  which  reads, 
<<In  the  point  of  fact,  and  agreeable  to  natural  reason,  free  from 
artificial  deductions  the  husband  and  wife  are  distinct  and  in- 
dividual persons;  and  accordingly,  when  lands  are  granted  to 
them  as  tenants  in  common,  thereby  treating  them  without  any  re. 
spect  to  their  social  union,  they  will  hold  by  moieties,  as  other 
distinct  and  individual  persons  would  do."  1  Prest.  on  Estates, 
132.  In  his  subsequent  statement  of  this  doctrine,  this  learned 
writer  does  not  seem  to  have  been  so  free  from  doubt,  as  he  says, 
^<And  even  a  husband  and  wife  may,  by  express  words,  so  the 
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law  is  understood,  be  made  tenants  in  common  by  a  gift  to  them 
during  coverture,"  6  Prest.  on  Abstracts  of  Title,  41,  The 
case  of  McDermott  v.  French^  and  Moody  v.  Moody ^  supra ^  do 
not  really  hold  anything  more  than  that  a  conveyance  of  land  to 
a  man  and  a  woman  who  afterwards  marry  makes  them  tenants 
in  common.  <<The  reason  of  the  distinction,  between  the  effect 
of  a  conveyance  to  husband  and  wife  before  marriage,  and  one 
after,  is  found  in  the  fact,  that  in  the  former  case,  the  grantees 
are  two  legal  persons,  and  as  such  capable  of  taking  separate 
estates  in  the  same  property;  whereas,  in  the  latter  case, 
the  grantees  together  constitute  a  single  person,  and  the 
estate  is  therefore,  conveyed  and  taken  as  an  entirety 
and  not  by  moieties."  Walthall  v.  Goree^  36  Ala.  734. 
The  holding  in  the  case  of  Fladung  v.  Roae^  supra^  was  really 
based  upon  the  fact  that  the  statute  had  removed  the  common 
law  disabilities  of  the  wife.  The  Indiana  Supreme  Court,  in  the 
case  of  Sadloch  v.  Oray^  supra,  citing  Washburn  and  Preston, 
squarely  hold  that  a  husband  and  wife  may  hold  as  tenants  in 
common;  and  indulge  in  some  very  nice  rhetoric  to  show  how  the 
right  of  grantors  to  define  and  determine  estates  granted  would  be 
extinguished  if  the  rule  were  otherwise.  The  strength  of  the 
grantor's  desire  or  intention,  or  the  form  of  its  manifestation  can 
not  make  two  persons  out  of  one,  or  convert  Incapacity  into  capac- 
ity. The  common  law  merged  the  legal  existence  of  the  wife  into  the 
husband  and  a  conveyance  of  land  to  them  was  a  conveyance  to 
one  person  in  law.  In  discussing  the  question  now  under  consid- 
eration, the  Supreme  Court  of  Pennsylvania  say,  ''If  the  doctrine 
to  which-  we  refer  is  not  a  mere  rule  for  ascertaining  the  meaning 
of  words,  but  a  rule  of  law  founded  on  the  rights  and  incapacities 
of  the  matrimonial  union,  it  must  be  obvious  that  the  intention  of 
the  parties  to  the  conveyance  is  entirely  immaterial.  If  the  hus- 
band and  wife  cannot  take  a  conveyance  by  moieties,  if  they  are 
absolutely  incapable  of  receiving  such  a  grant,  it  is  clear  that  no 
words  in  the  conveyance  to  them,  however  clearly  expressed,  can 
give  them  that  capacity.  ♦  *  ♦  if  they  are  *«one  person  in 
law" — if  * 'there  be  no  moieties  between  them" — if  '«they  cannot 
take  by  moieties,"  but  <*bothmustbe  seized  of  the  entirety" — 
the  intention  to  create  a  tenancy  in  common  is  immaterial,  for  the 
rule  is  that  the  very  same  words  which  create  such  an  estate 
between  other  parties,  create  an  entirety  in  husband  and  wife.'^ 
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Stuckey  v.  Keefe'n  Exr, ,  26  Pa.  St.  397.  What  is  said  in  tlie  case 
of  Baker  v.  Stewart^  supra,  on  this  subject  is  obiter  dictum. 

Sec.    238.    Same— Effect  of  Statutes  abolishing 

joint  tenancies.  Strictly  speaking  an  estate  by  entireties  is 
not  a  joint  tenancy.  It  has  accordingly  been  held,  in  most 
instances  where  the  question  has  arisen,  that  statutes  abolishing 
survivorship  and  joint  tenancies,  or  providing  that  a  conveyance  or 
devise  to  two  or  more,  a  contrary  intent  not  appearing,  shall  create 
an  estate  in  common,  have  no  application  to  tenancies  by  the 
entireties.  Diver  v.  Diver,  66  Pa.  St.  106;  Mc  Curdy  y.  Can* 
ningy  64  Pa.  St.  39 ;  Hardenherg  v.  Hardenherg,  ION.  J.  L.  42 
(18  Am.  Dec.  371);  McDermott  v.  French^  15  U.  J.  Eq.  78; 
ThomaMY.  DeBaum,14  N.  J.  Eq.  37;  Buttlar  v.  Rosenhlath,  42  N. 
Eq.  651  (9  Atl.  Rep.  695;  59  Am.  Rep.  52);  Rogers  y,  Benson,  5 
Johns  Ch.  437;  Wright  v.  Sadler,  20  N.  Y.  320;  Berths  v 
Nunan,  92  N.  Y.  152  (44  Am.  Rep.  361);  Craft  v.  Wilcox,  4 
Gill.  (Md.)  504;  Marburg  v.  Cole,  49  Md.  402  (33  Am.  Rep.  266); 
BrovmsonY.  Hull,  16  Vt.  309  (42  Am.  Dec.  517);  Ketchum  v. 
Walsworth,  5  "Wis.  96  (68  Am.  Dec.  49);  Gibson  v.  Zimmerman, 
12  Mo.  385  (51  Am.  Dec.  168);  Taul  v.  JDampbell,  7  Yerg. 
(Tenn.)  319  (27  Am.  Dec.  f>bS)',  Robinson  v.  Eagle,  29  Ark.  202; 
Rogers  v.  Grider,  1  Dana,  242 ;  Elliott  V.  Nichols,  4  Bush,  602 ; 
Croon  y,  Joyce,  3  Bush,  454;  Hemingway  y.  Scales,  42  Miss.  1 
(97  Am.  Dec.  425 ;  2  Am.  Rep.  586) ;  Motley  v.  Whitemore,  2  Dev. 
and  B.  L.  (N.  C.)  537.  The  contrary  is  held  in  Iowa,  but  it 
results  from  the  peculiar  language  of  the  statute.  Hoffman  v. 
Stigers,  28  lo.  302.  The  statutes  of  Indiana,  Vermont,  and  Wis- 
consin expressly  exempt  from  their  operation  <  ^conveyances  to 
husband  and  wife. '' 

Sec.    239.    Same— EflFect   of  married  women's 

statutes.  The  legal  as  well  as  the  social  condition  of  the  wife 
has  materially  changed  since  the  days  of  Blackstone.  Probably 
all  of  the  states  have  statutes  removing  to  a  greater  or  less  ex. 
tent  her  disabilities,  and  permitting  her  to  own,  use  and  control 
land  as  her  separate  estate.  It  has  been  insisted,  not  without 
reason,  that  these  statutes,  destroying  the  common  law  fictional 
unity  of  husband  and  wife,  necessarily  abrogated  the  doctrine  of 
estates  by  entireties  as  to  all  conveyances  made  since  their  pas- 
sage.     The  following  cases  sustain  this  view.     Cooper  v.  Cooper^ 
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76  111.  57;  Clark  v.  Clark,  56   N.  H.  105;     Walthall   v.  Goree, 
36  Ala.  728 ;  Soffman  v.  Stigere,  28  lo.  302. 

The  weight  of  authority,  however,  numerically  speaking,  is 
to  the  effect  that  these  statutes  have  nothing  whatever  to  do 
with  the  creation  of  estates,  but  merely  regulate  their  enjoyment 
when  created.  Bates  v.  Seelt/y  46  Pa.  St.  248  Diver  v.  JDiver^ 
56  Pa.  St.  106;  Bertles  .v.  Nunan,  92  N.  Y.  152  (44  A.  R.  361), 
overruling  Meeker  y,  Wright yl^'S.  Y.  262;  Zorntleinv.  Branij 
100  N.  Y.  12;  McDuff  V.  Beauchamp,  50  Miss.  531;  Fisher  v. 
Provirty  25  Mich.  347 ;  Chandler  v.  Cheney ,  37  Ind.  391 ;  Carver 
V.  Smith,  90  Ind.  222  (46  Am.  Rep.  210);  Bennett  y.  Child,  19 
Wis.  362  (88  Am.  Dec.  692) ;  Robinson  v.  Eagle,  29  Ark.  202 ; 
Garner  v.  JoneB^  52  Mo.  68;  Baker  v.  Stewart,  40  Kan.  442  (19 
Pac.  Rep.  904;  2  L.  R.  A.  434;  10  Am.  St.  Rep.  213);  ButlarY. 
Rosenblath,  42  N.  J.  Eq.  651  (9  Atl.  Rep.  695 ;  59  Am.  Rep.  52) ; 
Marburg  v.  Cole,  49  Md.  402  (33  Am.  Rep.  266) ;  Fray  v.  Steb. 
bins,  141  Mass.  219  (4  N.  E.  R.  424;  55  Am.  Rep.  462);  Far- 
mer's Bank,  v.  Corder,  32  W.  Va.  233  (9  S.  E.  Rep.  220);  Lang 
V.  Barnes,  87  N.  C.  329. 

Sec.  240.  ^ame— Husband's  Oontrol  and  liabil- 
ity for  debts.  The  confusion  in  the  law  upon  the  subjects  of 
this  section  perhaps  has  no  parallel,  unless  it  be  the  Doctrine  of 
the  Trinity.  Only  one  thing  is  definitely  settled  and  that  is,  that 
the  husband  or  wife  cannot  during  the  life  of  the  other,  make  a 
complete  disposition  of  the  entire  estate.  Pierce  v.  Chace,  108 
Mass.  254;  Wales  v.  Coffin,  13  Allen,  213;  Needham  v.  Bronson, 
5  Ired.  L.  (N.  C.)  426  (44  Am.  Dec.  45);  French  v.  Mehan,  56 
Pa.  St.  288 ;  but  it  is  held  that  the  husband  may  convey  his  inter- 
est in  such  estate  to  the  wife.  Enyeart  v.  Kepler,  118  Ind.  34 
(20  N.  E.  Eep.  539;  10  Am.  St.  Rep.  94). 

By  the  common  law,  subject  to  the  preceding  limitation,  the 
husband  had  the  right  to  control  the  possession  and  usufruct  of 
such  an  estate  during  their  joint  lives,  as  when  the*  wife  was  sole 
seized,  Fairchild  v.  Chastelleux,  1  Pa.  St.  176  (44  Am.  Dec.  117); 
Ames  v.  Norman,  4  Sneed  (Tenn.),  683  (70  Am.  Dec.  269) ;  Ben- 
nettr.  Child,  19  Wis.  362  (88  Am.  Dec.  692);  Barber  v.  ffarris, 
15  Wend.  616;  French  v.  Mehan,  56  Pa.  St.  288.  He  could  lease 
the  land  subject  only  to  the  wife's  right  of  survivorship.  Jackson 
V.  McConnell,  19  Wend.  175  (32  Am.  Dec.  439);  Pollock  v.  Eel- 
ley,  6  Ir.  C.  L.  367,  375 ;  Berths  v.   Nunan,  92  N.   T.  152  (44 
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Am.  Rep.  361);  Wyckoff  y.  Gardner,  1  Spencer,  (N.  J.)  556  (45 
Am.  Dec.  388);^otc«v.  Nannan^^  Sneed  (Tenn. )  683(70  Am.  Dec. 
269);  Pray  V.  Stehhens,  141  Mass.  219  (4  N.  E.  Rep.  824;  55 
Am.  Rep.  462).  He  could  mortgage  it.  Washburn  v.  CampheU^ 
34  N.  J.  L.  20;  Wyckoff  T.  Gardner,  1  Spencer  (N.  J.)  656  (45 
Am.  Dec.  388) ;  and  it  was  subject  to  execution  to  pay  his  debts. 
Staeplerr,  Knerr,  5  Watts,  ISl]  Brown  Y.  Gale,  5  N.  H.  416; 
Washburn  v.  Burns,  34  N.  J.  L.  18;  Ames  v.  N^orman,  4  Sneed 
(Tenn.),  683  (70  Am.  Dec.  269);  Barbery.  Harris,  15  Wend.  615; 
Bennett  y.  C%i7^,  19  Wis.  362  (88  Am.  Dec.  693);  Cochran  <& 
Fulton  V.  Kemey,  9  Bush (Ky. )  1 99 ;  iTaZZ  v.  Stephens,  65  Mo.  670 ; 
but  a  purchaser  at  execution  or  foreclosure  sale  took  title  subject 
to  the  wife's  right  of  survivorship.  Ames  v.  Norman,  4  Sneed 
(Tenn.),  683  (70  Am.  Dec.  269). 

Sec.  241.    Same— the  modern  rule.    These  common 

law  rules  have  not  met  the  universal  approval  of  the  modern 
decisions.  In  the  case  of  Chandler  v.  Cheney,  37  Ind.  391,  after 
an  exhaustive  consideration  of  the  subject,  the  court  denies  the 
power  of  the  husband  to  convey,  incumber  or  use  the  property 
to  the  exclusion  of  the  wife.  Among  other  things  the  court  say, 
'<As  between  husband  and  wife  there  is  but  one  owner,  and  that 
is  neither  the  one  nor  the  other,  but  both  together.  The  estate 
belongs  as  well  to  the  wife  as  to  the  husband.  Then,  how  can 
the  husband  possess  any  interest  separate  from  his  wife,  or  how 
can  he  alienate  or  encumber  tlie  estate,  when  all  the  authorities 
agree  that  the  wife  can  neither  convey  nor  encumber  such  estate. 
We  are  of  the  opinion  that  from  the  peculiar  nature  of  this 
estate,  and  from  the  legal  relation  of  the  parties,  there  must  be 
unity  of  estate,  unity  of  possession,  unity  of  control,  and  unity^ 
in  conveying  or  encumbering  it ;  and  it  necessarily  and  logically 
results  that  it  cannot  be  seized  and  sold  upon  execution  for  the 
separate  debts  of  either  the  husband  or  the  wife.  The  estate  is 
placed  beyond  the  exclusive  control  of  either  of  the  parties,  or 
the  reach  of  creditors,  unless  it  can  be  successfully  attacked 
and  set  aside  for  fraud.  Any  other  rule  would  create  injus> 
tice  and  hardship.  If  the  husband  can  dispose  of  the  estate 
during  their  joint  lives,  the  wife  is  deprived  of  the  enjoy- 
ment without  her  consent.  ♦  «  «  « 
The  property  belongs  as  much  to  the  wife  as  to  the  husband,  and 
she  has  just  as  clear,  undoubted,  and  equitable   a  right  to  the 
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use  and  enjoyment  of  the  property  during  the  existence  of  the 
marriage,  as  she  has  to  socceed  to  the  estate  npon  the  death  of 
her  hasband.  The  opposite  doctrine  is  full  of  absurdities  and 
gross  injustice.  If  the  doctrine  contended  for  by  the  appellant 
is  correct,  the  husband  may,  without  the  consent  and  concurrence 
of  his  wife,  lease  the  property  to  a  stranger,  and  compel  his  wife 
and  children  to  leave  the  comfortable  home  that  belongs  as  much 
to  her  as  to  him,  and  compel  them  to  live  in  some  miserable  hovel, 
while  the  husband  spends  his  time  in  riotous  living  npon  the  rent 
derived  from  the  joint  estate.  In  such  a  case,  the  wife  can  have 
no  relief  except  in  the  death  of  her  husband.  If  the  husband 
has  a  life  estate  separate  and  distinct  from  his  wife,  then  he  may 
mortgage  such  estate,  or  it  may  be  seized  and  sold  upon  execution 
for  his  debts.  In  either  event,  the  purchaser  would  acquire  just 
the  same  interest  that  the  husband  had.  The  purchaser  would  be 
entitled  to  the  possesion  during  the  life  of  the  husband  to  the  ex- 
clusion of  the  wife.  The  right  of  the  wife  to  the  joint  enjoyment 
of  the  estate,  during  the  marriage,  is  as  valuable  and  sacred  as 
the  right  of  taking  the  entire  estate  by  survivorship  upon  the 
death  of  the  husband.  The  rights  of  the  wife  in  the  joint  prop- 
erty are  as  sacred  as  those  of  the  husband,  and  should  be  as 
firmly  secured,  gunxAed,  and  protected  by  law  as  are  his.  There 
is  an  equity  in  equality,  but  there  is  gross  iniquity  and  injustice 
in  permitting  the  husband  to  deprive  the  wife  of  the  use  and 
enjoyment  of  an  estate  that  does  not  belong  exclusively  to  either, 
but  to  both,  and  which  belongs  as  much  to  the  wife  as  to  the 
husband. " 

The  doctrine  of  this  case  has  been  repeatedly  declared  by 
the  decisions  of  this  court.  Barren  Creek  Bitching  Co,  v.  Beck, 
99  Ind.  247;  Carver  v.  Smith,  90  Ind.  222  (46  Am.  Rep.  210); 
Dodge  v.  Kinzet/,  101  Ind.  102;  Davis  v.  Clark,  26  Ind.  424 
(89  Am.  Dec.  471);  Fatton  v.  Rankin,  68  Ind.  245  (34  Am. 
Rep.  254);  Simpson  v.  Pearson,  31  Ind.  1  (99  Am.  Dec.  577). 
An  examination  of  the  cases  which  hold  that  the  husband  has  ex- 
clusive control  over  an  estate  held  by  entireities  will  show  that 
wherever  a  reason  has  been  given  for  the  rule,  it  is,  that  the 
common  law  gave  the  husband  such  control  over  the  wife's  sepa- 
rate real  estate,  therefore,  he  had  the  same  rights  over  the  un- 
definable  interest  she  had  in  an  estate  held  by  entireties. 
Hence,  we  find  that  in  most  of  the  states  where  the  statutes  have 
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clothed  the  wife  with  the  power  to  manage,  control  and  use  her 
separate  real  estate,  the  courts,  following  the  logic  of  the  situa- 
tion,  have  extended  this  right  to  estates  by  entireties  to  the  ex. 
tent  of  denying  the  right  of  the  husband  or  his  creditors  to  de- 
prive her  of  the  use  and  enjoyment  of  her  interest  in  such  an 
estate  during  the  life  of  her  husband.  It  is  so  held  in  Mc  Curdy 
V.  Canning,  64  Pa.  St.  41 ;  Shtnn  v.  SJnnn,  42  Kan,  1  (21  Pac. 
Rep.  813);  Buttlar  v.  Roaenblath,  42  N.  J.  Eq.  651  (9  Atl.  Rep. 
695 ;  59  Am.  Rep.  52). 

Sec.  242.      Community     Property.    The    doctrine 

of  Community  property  had  its  origin  in  the  civil  law,  but  those 
States  and  Territories  which  have  adopted  it  took  it  directly  from 
the  old  French,  Spanish  or  Mexican  law.  BuclianarCs  Est  8 
CaL  507  ;  Puller  v.  Ferguson^  26  Cal.  546  ;  Saul  v.  Creditor*^ 
5  Martin  N.  S.  (La.)  569  (16  Am.  Dec.  212);  Hall  v.  Hall,  52 
Tex  298.  All  property  acquired  either  by  the  husband  or  wife 
during  the  existence  of  the  community  is  presumed  to  be  com- 
munity property.  Cooke  v.  Bremond,  27  Tex.  457  (86  Am.  Dec. 
e2S)]  HiffgiTu  Y.  Johnson's  Heirsy  20  Tex.  389  (70  Am.  Dec. 
394);  Meyer  Y.  Ktmer,  12  CaL  247  (73  Am.  Dec.  538);  AlthofY. 
Conheim^  38  Cal.  230  (99  Am.  Dec.  363);  Stauffer  v.  Morgan, 
39  La.  An.  632  (2  So.  Rep.  «8) ;  Murphy's  Heirs  v.  Jurey,  39 
La.  An.  785  (2  So.  Rep.  575).  This  presumption  is  very  cogent 
and  can  only  be  repelled  by  clear  and  conclusive  proof  that  the 
purchase  was  made  with  the  separate  funds  of  either  husband  or 
wife.  Huston  Y.  CwrZ,  8  Tex.  239  (50  Am.  Dec.  110);  LoveY. 
Bohertson,  1  Texas,  6  (56  Am.  Dec.  41);  Meyer  y.  Kimer,  12  Cal. 
247  (73  Am.  Dec.  538);  Chapman  y,  Allen,  15  Tex.  278  ;  Rams^ 
dellY.  Fuller,  28  CaL  37  (87  Am.  Dec.  103);  Morris  v.  Hast^ 
ings,  70  Tex.  26  (8  Am.  St.  Rep.  570  ;  7  S.  W.  Rep.  649);  and 
the  burden  of  proof  is  on  the  one  claiming  it  as  separate  prop- 
erty. McDonald  v.  Badger,  23  CaL  398  (83  Am.  Dec.  123); 
Smith  V.  Smith,  12  CaL  216  (73  Am.  Dec.  533);  Stauffer  y.  Mor- 
gan, 39  La.  An.  632  (2  So.  Rep.  98);  Gogrere  v.  Dehon,  (La.)  6 
So  Rep.  31*;  and  in  Louisiana  it  is  held  that  recitals  in  the  deed 
fixing  the  character  of  the  estate  as  a  separate  estate  do  not  re- 
lieve the  party  from  making  such  claim  from  rebutting  the  pre- 
sumption that  it  is  community  property.  Shaw  v.  Hill  20  La. 
An,  631  (96  Am.  Dec,  420);  Huntington  v.  Legros,  18  La.  An. 
126  ;  Forbes  v.  Forbes^  11  La.  An.  326  ;  Bachino  v.    Coste,    35 
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La.  An.  570  ;  Burnt  v.  TJiompson,  39  La.  An.  377  (1  So.  Kep. 
913).  The  rule  is  different  in  Texas,  it  being  held  that  recitals 
in  a  deed  to  the  effect  that  the  estate  is  the  separate  estate  of  the 
wife,  or  that  the  consideration  was  her  separate  property,  rebuts 
the  presumption  that  it  is  community  property.  Kirk  v.  Kavi" 
gation  Co.,  49  Tex.  213;  Morrison  v.  Clark^  55  Tex.  437. 

Parol  evidence  is  admissible  to  determine  the  character  of  the 
estate,  Elggins  v.  Johnson's  heirs^  20  Tex,  389  (70  Am.  Dec. 
394);  Danham  v.  Chatham,  21  Tex.  231  (73  Am.  Dec  228);  John- 
son y.  Bufordy  39  Tex.  249;  Peck  v.  Bnimma.gi\  31  Cal.  440 
(89  Am.  Dec.  195);  Story  v.  Marshall,  24  Tex.  305  (76  Am.  Dec. 
106);  Pecky.  Yandenherg,  30  Cal.  42;  Hall  v.  Hall,  52  Tex.  294. 
Property  consisting  of  the  accumulations  after  marriage,  result- 
ing from  the  ordinary  use  of  the  property  owned  by  the  husband 
at  the  time  of  the  marriage,  is  not  community  property.  Re  Hig- 
gins,  65  Cal.  407  (4  Pac.  Kep.  389);  and  where  land  was  pur- 
chased by  the  husband  and  partly  paid  for  before  marriage,  and 
the  payment  of  the  remainder  was  made  shortly  after  marriage, 
no  presumption  arose  that  the  money  used  in  making  the  final  pay- 
ment was  community  property.  Watts  guard,  v.  Miller,  76  Tex. 
13  (13  S.  W.  Rep.  16);  Medlenka  v.  Downing,  69  Tex,  32.  Where 
community  property  conveyed  to  secure  the  husband's  debt  is, 
upon  payment  of  the  debt,  re-conveyed  to  the  wife  upon  a  nomi- 
nal consideration,  it  again  becomes  community  property.  Ballew 
V.  Caseg,  (Tex.)  9  S.  W.  Rep.  189.  Property  purchased  in  Louis- 
iana becomes  property  of  husband,  where  the  parties  do  not  reside 
in  the  state,  were  not  married  there,  and  at  the  time  of  the  mar- 
riage did  not  contemplate  residing  there.  Armorer  v.  Case,  9  La. 
An.  288  (61  Am.  Dec.  209).  **Real  property  purchased  by  a 
married  woman  in  her  own  name,  partly  with  money  belonging  to 
her  separate  funds,  and  partly  with  money  borrowed  by  her  for 
that  purpose,  becomes  in  part  the  separate  property  of  the  wife, 
and  in  part  community  property. "  Laring  v.  Stuart,  (Cal.)  21 
Pac.  Rep.  651*;  Schuyler  v.  Broughton,  70  Cal.  282  (4  Pac.  Rep. 
719). 

Property  purchased  with  community  funds  may  become  the 
separate  property  of  the  wife,  the  husband  making  the  purchase 
and  directing  the  conveyance  to  be  made  to  her  for  the  purpose  of 
a  gift.  Jackson  and  Thomas  v.  Torrence,  83  Cal.  521  (23  Pac. 
Rep.  695);  Peck  v,  Brummagin,  31  Cal.  441  r89  Am.  Dec.  196); 
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and  a  deed  of  property  held  as  community  property  from  the  hus- 
band to  the  wife,  vests  it  in  her  as  her  separate  estate.  Story  v. 
Marshall,  24  Tex.  305  (76  Am.  Dee.  10e)\  Fitts  v.  Fitts,  14  Tex. 
444;  Story  v.  Marshall,  24  Tex.  307;  Hall  v.  Eall,  52  Tex.  299-, 
Carter  T.  McQuade,  83  Cal.  274  (23  Pac.  Rep.  348);  Leiots  v. 
Simon,  72  Tex.  470  (10  S.  W.  Rep.  654).  For  a  general  consid- 
eration of  the  subject  of  Community  Property,  see  86  Am.  Dec. 
628-643  note. 


IMPROVEMENTS. 


OBEEN  BAT  LUMBEB  GO.  V.  IBELAND. 

(77  lo.  686.) 

Oooupyinff  olaixnant— Removal   of   ixnproveiuenta.    One 

who  makes  ixnproyements  upon  land  in  good  faith,  belieying  that  he  is 
ooonpying  it  nnder  a  contract  of  porohase,  is  entitled  to  remoye  them. 

Gbanoeb,  J. 

Sec.  243.  Bight  of  occupying  claimant  to  re- 
move improvements.  <  <The  defendant  Silas  Ireland  bailt 
on  the  premises  in  question  a  house  and  made  other  improve- 
ments, under  claim  of  purchase  thereof  by  oral  contract  with  the 
Blair  Town  Lot  and  Land  Company.  Afterwards  the  Town  Lot 
and  Land  Company  sold  the  lots  by  contract  to  one  Hoyt,  who 
assigned  the  contract  to  the  plaintiff  company.  The  principal 
point  in  controversy  is  as  to  the  title  or  right  of  the  defendant 
Silas  Lreland  to  occupy  the  premises.  The  contract  under  which 
Lreland  took  possession  of  the  lots  is  involved  in  much  doubt  as 
to  time  of  paypents  and  some  other  particulars,  and  we  think  it 
unnecessary  to  make  definite  findings  in  that  respect.  It  is,  indeed, 
doubtful  if  there  was  any  definite  understanding.  From  the  tes- 
timony we  feel  satisfied  that  Ireland  built  there  expecting  to  pay 
for  and  own  the  lots,  and,  after  he  was  in  possession,  the  Town 
Lot  and  Land  Company,  by  its  agent,  knew  of  this  possession, 
and  hoped  for  a  completion  of  the  contract  of  sale  by  payment  of 
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a  part  of  the  purchase  price.'  After  Ireland  was  in  possession 
and  making  the  improvements,  there  was  talk  of  making  the  pay- 
ment. It  was  not  .the  understanding  that  it  was  to  be  a  sale 
without  a  cash  payment,  and  no  such  payment  was  made.  We 
think  there  never  was  a  sale.  In  fact  it  is  scarcely  urged  in  argu- 
ment that  there  was  a  completed  contract  between  the  Town  Lot 
and  Land  Company  and  the  defendants;  appellants'  contention 
being  apparently  with  regard  to  the  house  as  distinct  from  the 
land.  Without  reviewing  the  testimony,  we  will  state  our  con- 
clusions, that  as  to  the  lots  the  appellee  is  the  owner,  and  the 
title  thereto  is  quieted  in  it.  The  house  was  built  on  the  land 
with  an  understanding  that  a  contract  of  sale  might  be  completed, 
and  the  Town  Lot  and  Land  Company,  in  selling  the  lot  in  ques- 
tion, sold  it  for  the  value  of  the  lot  alone,  regardless  of  the  house, 
from  which  we  infer  that  the  Town  Lot  and  Land  Company  never 
designed  to  claim  or  sell  the  house.  Hoyt,  as  well  as  the  plain- 
'tiff,  bought  with  full  knowledge  of  the  facts,  and  with  the  defen- 
dant residing  on  the  premises.  Hoyt  gave  seventy-five  dollars  for 
the  lot  and  the  plaintiff  fifty  dollars.  The  plainest  principles  of 
equity  forbid  such  a  sacrifice  on  the  part  of  the  defendant.  He 
should  be  permitted  to  remove  the  house  from  the  lot  within  a  rea- 
sonable time,  thereby  giving  to  each  party  his  rightful  possessions. 
The  claim  that  the  defendants'  only  remedy,  for  the  house  is  by  pro- 
ceeding under  the  law  for  the  benefit  of  occupying  claimants  is 
not  correct.  Equity  has  power  to  give  full  relief.  The  judg- 
ment below  is  so  far  modified  as  to  allow  the  defendant  to  remove 
the  house  from  the  premises  within  thirty  days ;  the  costs  of  the 

appeal  to  be  paid  by  the  appellee. 

Modified  and  Aflfirmed. 

ANNOTATIONS. 

Sec.  244.  Improvents  by  purchasers  and  mort- 
gagees. A  purchaser  in  possession  of  land  through  a  trustee's 
breach  of  trust,  who  under  the  advice  of  counsel,  believes  that 
he  is  acquiring  a  good  title  in  fee,  is,  upon  an  account  for  rents 
and  profits,  entitled  to  compensation  for  improvements  made. 
Rabb  V.  Flennekeriy^  32  S.  C.  189.  It  was  held  that  a  mortgagee 
in  possession  was  not  entitled  to  compensation  for  improvements 
made,  Milhr  v.  Curry,  124  Ind.  48  (24  N.  E.  Rep.  219  and  374); 
Morn  v.  Indianapolis  Nat  Bank,  125  Ind.  381  (21  Am.  St.  Rep. 
231;  25  N.  E.  Rep.  £58;    9  L.  R.  A.    676);    but  it  is  held  that 
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one  who  parchases  at  a  foredosare  sale,  in  good  faith  under  the 
belief  that  he  acquires  a  good  title,  is  entitled  to  the  full 
value  of  the  improvements,  though  they  may  exceed  those  which 
a  mortgagee  in  possession  is  ordinarily  justified  in  making.  Mar- 
tin \.  Ratcliff,  101  Mo.  254  (13  S.  W.  Kep.  1051;  20  Am.  St. 
Eep.  605).  A  purchaser  at  a  tax  sale,  who  has  made  valuable 
improvements  in  the  belief  that  he  has  acquired^  absolute  title,  is 
entitled  to  be  paid  therefor  in  case  the  premises  are  redeemed. 
Boatmen's  Sav.  Bank  v.  Grewe,  101  Mo.  625  (14  S.  W.  Rep. 
708).  One  who  is  in  possession  in  good  faith,  under  a  contract 
to  purchase  void  because  not  in  writing,  may  recover  in  a  court  of 
equity  the  value  of  improvements  made.  Herring  v.  PoUard^s 
Fx'rs.f  4  Humphreys  362  (40  Am.  Dec.  653);  but  where  the 
entry  is  under  a  contract  to  obtain  title,  which  the  vendee  sub- 
sequently  repudiates,  he  cannot  recover  for  improvements. 
Freneh  v.  &cZy,  7  Watts  231  (32  Am.  Dec.  758). 

Sec.  245.  Improvements  by  tenants  and  co-ten- 
ants. It  is  <  <rule  in  equity,  in  making  partition  among  tenants 
in  common,  for  the  court,  if  practicable,  to  so  order  the  partition 
as  to  give  the  benefit  of  any  improvements  made  on  the  premises 
to  him  who  may  have  erected  or  made  them  ;  and  this  is  done  by 
assigning  to  such  part  owner  the  portion  of  the  estate  on  which 
such  improvements  are  situated.*'  Donnor,  v,  Qvartermas,  90 
Ala.  164  (8  S.  Rep.  715).  The  court  in  support  of  this  rule, 
cite  the  following  authorities  :  Wilkinson  v.  Stuart^  74  Ala. 
198  ;  Sanders  v.  Bohertson,  57  Ala.  465  ;  3  Pom.  Eq.  Jur.,  sec. 
1389  ;  Freeman  on  Co-ten.  &  Part.,  sec.  509  ;  11  Amer.  &  Eng. 
Encyc.  Law,  1104  et  seq. ;  and  it  is  held  that  where  the  land  can- 
not be  partitioned,  but  must  be  sold,  in  a  division  of  the  pro- 
ceeds, the  co-tenant  who  has  made  the  improvements,  shall  be 
allowed  their  value.  KiUmer  v.  Wuchner^  79  Iowa  722  (45  N.  W. 
Rep.  299).  A  tenant  whose  lease  gives  him  the  right  to  make 
improvements  and  to  remove  them  upon  the  expiration  of  his 
term,  has  a  reasonable  time  after  his  term  has  expired  to  remove 
the  improvements.  Caperton  v.  Ste^e^  16  S.  W.  Rep.  84*.  An 
agreement  in  the  lease  to  pay  for  improvements  made,  does  not 
give  the  tenant  the  right  to  hold  over  after  the  termination  of  the 
tenancy  until  he  is  idemnified.  Speers  v.  Flacky  34  Mo.  101  (84 
Am.  Dec.  74  and  note). 
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Sec.  246.  Miscellaneous  notes  on  improve- 
ments. Where  a  husband  is  induced  by  his  wife  to  make  valu- 
able improvements  on  her  real  estate,  in  the  honest  belief  that 
they  are  to  occupy  it  as  a  home  during  their  lives  and  she  after- 
wards expels  him  from  the  premises,  he  was  held  to  be  entitled 
to  compensation  for  the  improvements.  Finlayson  v.  Finlayson^ 
17  Oregon  347  (11  Am.  St.  Rep.  836).  In  order  for  an  occu- 
pying claimant  to  obtain- compensation  for  improvements  *<his 
money  and  labor  must  be  bestowed  under  honest  conviction  of 
his  being  the  rightful  owner  of  the  land."  Barlow  v.  Belly  1  A. 
K.  Marshall  246  (10  Am.  Dec.  731).  Compensation  for  improve- 
ments will  not  be  allowed  unless  the  improvements  are  permanent 
and  beneficial.  Vaughan  v.  Cravensy  1  Head  108  (73  Am.  Dec. 
163).  Where  a  son  makes  valuable  improvements  upon  the  land 
of  the  father,  under  a  promise  that  it  shall  eventually  be  his,  he 
is  entitled  to  compensation  therefor.  Smith  v.  Admr,  of  Smithy 
4  Dutcher  208  (78  Am.  Dec.  49). 

Under  the  Arkansas  statute  it  is  held  that  the  occupant  can. 
not  recover,  unless  his  occupation  has  been  peaceable  a^d  in 
good  faith.  A  possession  which  is  contested  by  litigation  is  not 
peaceable.  Jefferson  v.  EdringtoH,  53  Ark.  545  (14  S.  W.  Rep. 
99;  903).  Where  one  in  good  faith,  while  in  possession  of  oil- 
land,  drills  a  well  and  is  subsequently  ejected  therefrom,  he  may 
recoup  out  of  the  damages  adjudged  against  him  the  value  of  the 
improvements.  Phillips  v.  Coast,  130  Pa.  St.  572  (18  Atl.  Rep. 
998).  A  stranger  making  improvements  upon  the  lands  of 
another  is  not  entitled  to  compensation.  Equity  will  not  relievo 
*  <one  who  is  perfectly  acquainted  with  his  rights,  or  has  the 
means  of  becoming  so,  and  yet  willfully  undertakes  to  proceed 
in  expending  money  on  the  land  of  another  without  obtaining  or 
asking  his  consent.  His  ignorance,  if  it  exists,  is  willful,  and 
he  acts  at  his  peril."  Crest  v.  Jack,  3  Watts  238  (27  Am.  Dec. 
353).  In  support  of  this  proposition  the  court  cited  the  follow- 
ing authorities:  ''1  Eq.  Abr.  355;  2  Id.  522;  4  Serg.  &  R.  244 
(LeFevre  v,  LeFevre,  8  Am.  Dec.  696);  2  Ark.  83;  3  Id.  692;  2 
Rawle,  92- {Alexander  V.  Kerr,  19  Am.  Dec.  616);  3  Id.  326." 


INFANTS  AND  INSANE  PERSONS. 


BOYEB  V.  BERETMAN. 
(128  Ind.  451.) 

Deed  of  insane  person  voidable— Return  of  considera- 
tion. A  deed  ezeented  by  one  who  has  not  been  adjndged  to  be  of  unsound 
mind,  and  whose  mental  incapacity  is  unknown  to  the  grantee  is  only  yoid 
able,  and  if  sought  to  be  avoided  the  consideration  must  be  returned  or 
tendered  to  the  grantee. 

Elliott,  J. 

Sec.  247.  Practice.  The  appellant  in  his  cross-com- 
plaint  asserts  title  to  the  real  estate  described  in  it,  and  the  appel- 
lee, who  had  brought  an  action  for  possession,  dismissed  his  com- 
plaint and  the  cause  was  tried  upon  the  issues  Joined  on  the 
cross-complaint. 

The  appellant  requested  the  court  to  direct  the  sheriff  to  fill 
vacancies  in  the  jury  by  summoning  persons  outside  of  the  court 
room,  but  the  request  was  denied.     In  this  there  was  no  error. 

The  record  and  proceedings  in  a  former  action  between  the 
parties  were  properly  admitted  in  evidence.  The  court  in  which 
the  action  was  tried  had  jurisdiction  of  the  subject  and  of  the  par- 
ties, and  the  judgment  was  not  void  even  if  it  be  true,  as  the 
appellant  asserts,  that  the  court  erred  in  referring  the  controversy 
to  a  master  commissioner  or  referee.  Where  there  is  jurisdiction 
of  the  subject  and  of  the  parties,  a  judgment  is  not  void,  although 
the  record  and  proceedings  may  abound  in  errors. 

Sec  248.    Deeds  of  insane  persons    voidable — 

Return  of  consideration.  The  second  instruction  given 
by  the  court  reads  as  follows  :  *  *If  the  plaintiff,  Boyer,  was 
insane  at  the  time  he  executed  the  deed  in  question,  (if  he  did 
execute  it),  that  fact  alone  would  not  enable  him  to  set  it  aside. 
The  deed  of  an  insane  person  is  not  void,  unless  such  person  has 
been  adjudged  to  be  insane  by  a  court  of  competent  jurisdiction. 
It  is  only  voidable,  and  it  depends  upon  other  circumstances 
whether  it  can  be  avoided  or  not.  If  Berryman  paid  Boyer  a  val- 
uable consideration  for  the  deed,  and  at  the  time  had  no  knowl- 
edge of  his  insanity  (if  he  was  insane),  and  there  was  nothing  in 
ills  appearance  or  conversation  to  indicate  that  he  was  insane, 
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and  the  contract  was  fair,  then  he  would  have  no  right  to  have 
the  deed  set  aside  without  returning,  or  offering  to  return,  to 
Berryman  the  consideration  received  from  Berryman  for  the  deed 
in  question. "  There  was  no  error  in  giving  this  instruction.  It 
is  now  settled  by  our  decisions  that  a  deed  of  a  person  of  un- 
sound mind,  made  before  office  found,  to  one  who  has  no  knowl- 
edge of  the  grantor^s  incapacity  is  only  voidable,  and  that,  in 
order  to  avoid  it,  the  consideration  received  must  be  tendered  to 
the  grantee.  jPayv.  Burditt,  81  Ind.  433  (42  Am.  Rep.  142); 
Copenraih  v.  Kienhy,  83  Ind.  18.  The  doctrine  of  our  cases  is 
well  sustained  by  the  decisions  of  other  courts.  Elston  v.  Jas- 
per, 45  Tex.  413  ;  Pearson  v.  Cox,  71  Tex.  246  (9  S.  W.  Rep. 
124  ;  10  Am.  St.  Rep.  740);  Riggan  v.  Green,  80  N.  C.  236  (30 
Am.  Rep.  77);  Eaton  v,  Eaton,  37  N.  J.  Law  108  (18  Am.  Rep. 
716);  Eovegy.  Hohson,  63  Maine  451  (89  Am.  Dec.  705);  Hovey 
V.  Chase,  62  Maine  304  (83  Am.  Dec.  614);  Allis  v.  Billings,  6 
Met.  415  (39  Am.  Dec.  744);  Grihhen  v.  Maxwell,  34  Kan.  8  (7 
Pac.  Rep.  584). 

Mere  weakness  of  mind,  impairing  only  the  capacity  to 
transact  business  prudently  and  judiciously,  is  not  sufficient  to 
avoid  a  deed  in  a  case  where  there  is  no  fraud,  and  the  trial  court 
did  not  err  in  so  instructing  the  Jury. 

Sec.  249.    Evidence  and  Instructions.    The  court 

gave  the  following  instructions:  <<A  judgment  in  a  suit  of  Berry- 
man V.  Boyer  has  been  given  in  evidence,  and  if  you  find  that 
the  deed  decreed  by  the  court  in  that  case  to  be  ratified  and  con- 
firmed, is  the  same  that  is  in  controversy  in  this  suit,  then  the 
court  instructs  you  to  find  for  the  defendant,  Berryman."  The 
appellant  has  no  just  cause  to  complain  of  this  instruction.  It 
was  the  duty  of  the  court  to  construe  the  record  and  judgment  in 
the  former  action,  and  to  instruct  the  jury  as  to  its  legal  force 
and  effect.  The  effect  aseribed  to  the  judgment  by  the  court  is 
the  correct  one. 

If  there  was  any  error  in  the  judgment  in  the  former  action, 
the  only  mode  in  which  it  could  be  made  available  was  by  a  direct 
attack.  If  a  party  seeks  to  avoid  a  judgment  upon  the  ground 
that  he  was  of  unsound  mind,  he  must  assail  the  judgment 
directly,  for  it  is  not  vulnerable  upon  a  collateral  attack. 

It  clearly  appears  upon  the  whole  record  that  the  judgment 
below  is  right.     If  any  error  at  all  was  committed,  it  was  in  not 
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directly  instructing  the  jury  to  find  for  the  defendant,  Berryman. 

Judgment  affirmed. 

ANNOTATIONS. 

Seo.  250.  Miscellaneous  notes.  Where  an  infant 
conveys  land  and,  after  attaining  majority,  conveys  the  same 
land  to  a  third  person,  the  second  deed  is  a  disaffirmance  of  the 
first.  If  the  infant  has  wasted  or  squandered  the  consideration 
received  for  the  first  conveyance  during  infancy,  he  can  repudi- 
ate the  conveyance  without  making  a  tender  of  the  consideration 
received,  Craig  v,  VanBehher,  100  Mo.  584(13  S.  W.  Rep.  906; 
18  Am.  St.  Bep.  569);  but  in  Texas  it  is  held  that  the  infant  can. 
not  avoid  a  conveyance  made  by  an  agent  without  a  return  of 
the  consideration,  Folts  v.  Furguson^  77  Texas  301  (13  S.  W.  Rep. 
1037).  A  judgment  against  an  infant,  without  the  appointment 
of  a  guardian  ac2  ZtYem,  is  void.  Brown  v.  Downing,  137  Pa. 
St  569;  PHnce  v.  Clark,  81  Mich.  167  (45  N.  W.  Rep.  663); 
Harrison  v,  Harrison,  106  N.  C.  282  (11  S.  E.  Rep.  856). 
The  deed  of  an  infant  is  not  absolutely  void,  but  voidable,  and 
it  is  held  that  the  infant  when  arriving  at  full  age  may  affirm 
his  deed  by  less  formal  acts  than  would  be  sufficient  to  avoid  it, 
and  clearly  by  any  act  that  amounts  to  an  estoppel.  Logan  v. 
Gardner,  136  Pa.  St.  588  (20  Atl.  Rep.  625;  20  Am.  St.  Rep.  939). 

An  infant  or  insane  person  may  maintain  a  suit  in  equity  to 
recover  rents  and  profits  from  the  disseizor.  Rohinson  v.  Burritt, 
66  Miss.  356  (6  S.  Rep.  206).  Unsoundness  of  mind  is  a  bar  to 
an  action  to  enforce  an  executory  contract.  Sheets  v.  Brag,  125 
Ind.  33  (24  N.  E.  Rep.  357).  An  infant  is  incapable  of  making 
an  election  under  a  will.  His  guardian  or  trustee  cannot  elect  for 
him,  though  a  court  of  equity  may.  Carr  v.  Branch,  85  Va.  597 
(8  S.  E.  Rep.  476).  Courts  of  equity  have  jurisdiction  to  order  sale 
of  an  infant's  lands  for  the  maintenance  of  the  infant.  Shumard 
V.  Phillips,  53  Ark.  37  (13  S.  W.  Rep.  510).  Actions  for  the 
benefit  of  a  lunatic  should  be  prosecuted  in  his  name  by  his  guar- 
dian,  or  he  must  be  joined  as  a  complainant  with  his  guardian. 
West  V.  West,  90  Ala.  468  (7  S.  Rep.  830). 


INSURANCE. 


18CH  BROS.  V.  HOME  INS.  00.  OF  N.  T. 

(78  lo.  884.) 

Preiotioe— Amendment  of  complaint.  It  is  held  that,  xmdertha 
Iowa  statnte,  that  a  plaintiff  *48  not  estopped  by  bringing  an  action  at 
law  from  amending  his  pleadings  before  the  case  is  finally  submitted  to 
the  conrt,  so  as  to  change  it  into  action  in  equity.'' 

Reformation  of  insurance  polioy— Insurable  interest.  In 
the  absence  of  any  false  representations  on  the  part  of  the  insured,  he  is 
entitled  to  haTe  the  policy  reformed  so  as  to  correspond  with  his  insurable 
interest,  it  appearing  that  the  company  has  the  right  to  insure^  such  in- 
terest. 

Ohanfired  use  of  the  premises.  Held  that  the  changed  use  of 
the  premises  did  not  iacrease  the  risk  within  the  meaning  of  the  policy. 

Given,  C.  J. 

Sec.  251.    Practice — Amendment  of  complaint. 

Following  the  order  pursued  in  the  argument,  we  first  notice 
appellee's  contention  that  plaintiffs,  having  made  sworn  proofs  of 
loss,  and  proceeded  at  law  upon  the  policy,  cannot  now  maintain  this 
action  in  equity  to  reform  the  policy,  and  are  estopped  to  deny 
the  correctness  of  the  contract  as  sued  upon.  Numerous  author- 
ities are  cited  to  the  effect  that,  where  a  party  has  two  inconsis> 
tent  remedies,  he  is  called  upon  to  elect  which  he  will  pursue,  and, 
having  elected,  he  cannot,  after  defeat,  pursue  the  other  remedy. 
Such  is  not  this  case.  The  plaintiffs  have  but  one  remedy,  and 
that  is  for  the  reformation  of  the  policy.  They  have  no  remedy 
upon  the  policy  as  written.  Their  petition  at  law  alleged  the 
errors  in  the  policy  substantially  as  alleged  in  their  petition  in 
equity.  This  case  seems  to  be  exactly  within  the  ruling  in  Bamet 
V.  Insurance  Co,,  75  Iowa,  11  (39  N.  W.  Rep.  122).  In  that  case 
the  action  was  commenced  at  law,  and  a  recovery  sought  on  the 
policy.  The  defendant  pleaded  that  the  policy  contained  a  pro- 
vision against  additional  insurance,  and  that  defendant  had  pro- 
cured additional  insurance.  The  plaintiff  amended,  alleging  that 
at  the  time  the  contract  of  insurance  was  entered  into  it  was 
agreed  that  the  plaintiff  should  have  the  right  to  take  out  addi* 
tional  insurance;  that  such  an  agreement  was  omitted  from  the 
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policy  by  mistake,  oversight,  or  through  the  f aalt  of  the  defend- 
ant, and  asked  a  reformation  of  the  policy.  The  defendant  denied 
the  allegation  of  the  amended  petition,  and  also  pleaded  that 
plaintiff,  having  knowledge  of  the  matters  pleaded,  was  estopped 
from  setting  the  same  up,  because  he  had  elected  to  prosecute  an 
action  at  law  on  the  policy,  and,  having  made  an  election  of  rem- 
edies, he  was  bound  thereby.  The  court  say:  ^Conceding  that 
plaintiff  had  knowledge  of  the  fact  that  the  defendant  asserted  it 
would  rely  on  the  defenses  it  did,  still,  we  think  he  could  bring 
an  action  at  law  on  the  policy,  and  ascertain  certainly  whether  the 
defendant  would  plead  such  defense  or  not,  before  resorting  to 
equity.  He  could  not  know  what  the  defense  would  be  before  It 
was  pleaded.  Under  the  statute  in  relation  to  amendments,  we 
have  no  hesitation  in  holding  that  the  party  is  not  estopped  by 
bringing  an  action  at  law  from  amending  his  pleadings  before  the 
case  has  finally  been  submitted  to  the  court,  so  as  to  change  it 
into  an  action  in  equity.  We  feel  confident  the  universal  practice 
is  in  accord  with  this  view. "  We  think  this  case  fully  answers  appel- 
lee's first  contention,  and  the  further  claim  that  the  'amendment,  as 
made  by  the  second  substituted  petition,  is  a  substantial  change 
in  the  original  cause  of  action,  and  not  authorized  by  the 
€odeof  Iowa.'" 

Sec.    252.    Reformation  of  insurance   policy. — 

Insurable  interest.  The  next  and  most  important  question 
is  whether  the  plaintiffs  have  shown  themselves  entitled  to  have 
the  policy  of  insurance  so  reformed  as  to  make  it.a  contract  in- 
suring them  to  the  extent  of  their  interest,  not  exceeding  four 
hundred  dollars,  instead  of  Bridget  Donegan.  It  is  well  estab- 
lished by  the  admissions  in  the  pleadings  and  by  the  proofs  that  the 
title  to  the  property  insured  was  as  alleged  by  the  plaintiffs,  both 
lit  the  time  the  policy  was  issued  and  at  the  time  of  the  loss;  that 
Bridget  Donegan  omitted  to  keep  the  property  insured;  l;hat  J. 
E.  Stillman  was  agent  of  defendant,  with  power  to  contract 
insurance  of  property,  take  risks,  collect  premiums,  and  issue 
policies;  that  plaintiffs  applied  to  said  agent  to  have  their  in. 
terest  in  said  property  Insured  in  the  defendant  company,  and 
explained  to  him  fully  what  their  interest  was;  that  Stillman,  as 
Buch  agent,  agreed  to  insure  the  plaintiffs  in  the  defendant  com- 
pany on  their  Interest  in  said  property  to  the  amount  of  four 
liundred  dollars  for  one  year,  for  the  consideration  of  twenty 
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dollars,  which  was  then  paid  by  the  plaintiffs;  that  it  was  left 
with  Stillman  to  write  the  policy  accordingly,  and  that  the  policy 
was  written  as  set  out  by  Stillman,  and  forwarded  to  and  received 
by  the  plaintiffs,  with  the  understanding  and  belief  on  the  part 
of  said  Stillman,  and  the  plaintiffs,  that  the  policy  so  written 
did  insure  the  plaintiffs,  as  it  was  agreed  it  should.  There  is  no 
pretense  that  Bridget  Donegan  ever  sought,  desired,  knew  of  or 
paid  for  the  insurance.  The  case  is  almost  identical  in  its  facts 
with  Bailey  v.  Insurance  Co,,  13  Fed,  Rep.  250,  and  Williams  v. 
Insurance  Co,  24  Fed.  Rep.  625.  In  the  former  case,  McCrary, 
J.,  held:  << Where  a  mortgagee  applies  to  the  agent  of  an  insur- 
ance company,  and  states  plainly  he  wishes  to  obtain  insurance 
alone  upon  his  interest  as  mortgagee,  requests  the  agent  to  write 
the  policy  so  as  to  effect  this  purpose,  and  relies  upon  him  to 
determine  as  to  what  form  is  necessary  under  the  law  of  insur- 
ance for  that  purpose,  this  court  holds  that  the  agent  is  bound  to 
write  a  policy  which  shall  insure  the  mortgagee's  interest  in  his  own 
name.  I  regard  it  as  well  settled  by  authority,  and  well  supported 
by  reason,  that  if  the  applicant  correctly  states  his  interests, 
and  distinctly  asks  for  an  insurance  thereon,  and  the  agent  of  the 
insurer  agrees  to  comply  with  his  requests,  and  assumes  to  decide 
upon  the  form  of  the  policy  to  be  written  for  that  purpose,  and  by 
mistake  of  law  adopts  the  wrong  form,  a  court  of  equity  will 
reform  the  instrument  so  as  to  make  it  insurance  upon  the 
interests  named.  Such  a  determination  is  eminently  just  and 
equitable,  since  the  insurance  company  always  prepares  the  con- 
tracts and  inserts  therein  its  own  terms. ''  In  the  latter  case,  Jus- 
tice Miller  announced  the  rule  to  be  that  <<where  an  instrument 
fails  to  represent  what  both  parties  intended  to  have  it  represent, 
and  one  party  has  drawn  up  the  instrument  and  the  other  party 
merely  accepted  it,  and  the  fault  was  on  the  part  of  the  party 
drawing  up  the  instrument,  it  can  be  reformed.  It  would  be  a 
harsh  rule  if  a  person  applying  to  an  insurance  agent,  who  is  sup- 
posed to  know  the  legal  value  of  the  language  used  in  such  poli- 
cies, which  he  is  drawing  up  every  day,  and  who  is  supposed  to 
know  exactly  what  is  desired,  if  that  agent  fails  to  do  that  which 
was  intended,  it  would  be  harsh  to  say  that  the  instrument  shall 
not  be  reformed,  and  that  chancery  shall  not  give  relief.*'  The 
right  of  the  plaintiff^  to  a  reformation  of  the  policy  upon  the 
facts  is  fully  supported  in /VnA;  v. /n<itranc6  Cb.,    24  Fed.   Rep. 
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318,  and  in  Longhurst  v.  Insurance  Co.,  19  Iowa  364,  and  many 
other  authorities  that  might  be  cited.  It  is  urged  that  the  rules  of 
the  defendant  company  forbid  the  issuing  of  policies  to  mortgagees, 
but  require  their  issue  to  mortgagors.  That  the  plaintiffs  had  an 
insurable  interest  is  not  questioned ;  nor  that  the  company  could 
contract  to  insure  such  interest.  The  agent  Stillman  had  general 
authority  to  contract  insurance,  and  did  contract  to  insure  the  plain- 
tiffs' interest,  and  receive  the  consideration  therefor,  which  passed 
to,  and  is  still  held  by,  his  principal.  We  think  the  defendant 
should  not  be  heard  to  question  the  authority  of  its  agents  under 
these  circumstances.  We  are  of  the  opinion  from  the  facts  that 
the  contract  was  to  insure  the  plaintiffs,  and  not  Bridget  Done- 
gan,  and  that  by  a  mistake  of  law  on  the  part  of  the  defendant's 
agent  the  policy  was  made  to  insure  Bridget  Donegan  instead  Of 
the  plaintiffs,  and  should  be  so  reformed  as  to  run  to  the  plaintiffs 
as  the  insured  to  the  extent  of  their  interest  at  the  time  the  policy 
was  issued,  not  exceeding  four  hundred  dollars. 

It  remains  to  be  determined  whether  the  policy,  as  reformed, 
has  been  broken  by  reason  of  the  change  in  title,  resulting  from 
Bridget  Donegan' s  failure  to  redeem.  This  was  not  a  diminution 
of  the  interests  of  the  assurred,  but  an  increase,  and  hence  not  a 
breach  of  the  policy.  See  Bailey  v.  Insurance  Co.,  supra,  and 
authorities  cited  therein. 

Sec.  253.    Changed  use  of  the  premises.  It  appears 

by  the  testimony  that  at  the  time  the  policy  was  issued  the  premises 
were  occupied  as  a  restaurant  and  dwelling,  and  at  the  time  of  the 
loss  it  was  being  occupied  as  a  wagon  and  paint  shop.  The  policy 
provides  that  '  'in  case  use  or  occupation  of  the  above-mentioned 
premises  at  any  time  during  the  period  for  which  this  policy 
would  otherwise  continue  in  force  shall  be  so  changed  as  to  in- 
crease the  risk  thereon,  except  as  may  be  hereinafter  agreed  to  by 
this  corporation,  in  writing  upon  this  policy,  from  thenceforth,  so 
long  as  the  same  shall  be  so  used,  this  policy  shall  be  of  no  force 
or  effect. '  *  This  provision  is  against  changes  that  <  increase  the 
risk. "  Mr.  Stillman,  who  was  entirely  familiar  with  both  occu- 
pations, and  with  the  classifications  of  risks,  testifies :  <  'The  oc- 
cupation of  this  building  was  changed,  after  the  policy  was  issued 
and  before  the  fire,  from  restaurant  to  wagon  and  paint  shop. 
But  I  did  not  think  the  change  increased  the  risk  enough  to  in- 
crease the  rate.     The  rate  was  high  in  the  first  place.     I  did  not 
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think  the  change  here  did  increase  the  hazard.  It  was  kept  as  a 
low  dive  before.  I  think  the  risk  was  improved.  WitGbnt  regard 
to  moral  hazard,  a  wagon  and  paint  shop  is  a  greater  risk;  but, 
because  of  a  moral  hazard,  I  did  not  think  the  risk  was  increased. ' ' 
It  appears  that  the  loss  was  total,  and  that  the  plaintiiffs 
were  damaged  thereby,  to  the  fullest  amount  of  their  insurance, 
four  hundred  dollars,  which  became  due  and  payable  to  them  on 
the  fifth  day  of  April,  1885.  The  judgment  of  the  district  court 
dismissing  the  plaintiffs'  petition  is  reversed,  and  decree  will 
be  entered  in  this  court  reforming  the  policy  of  insurance  as 
prayed  for,  with  judgment  in  favor  of  the  plaintiffs  for  four  hun- 
dred dollars,  with  six  per  cent,  interest  from  the  fifth  day  of 
April,  1885,  and  for  costs. 

Reversed. 

ANNOTATIONS. 

Sbo.  264.  Insurable  interest.  Where  a  leesee  of 
real  estate  applied  for  insurance  upon  a  building  and  machinery 
therein,  and  obtained  a  policy  in  which  it  was  provided,  that,  if 
the  insured  was  not  the  owner  in  fee  of  the  realty,  the  policy 
should  be  void,  it  was  held  that  the  policy  was  valid  to  the 
extent  of  the  interest  of  the  lessee,  it  not  appearing  that  any 
fraud  was  perpetrated  by  him  in  procuring  the  insurance.  The 
court  say  :  <  < A  policy  of  insurance,  like  any  other  contract,  is 
to  be  read  in  the  light  of  the  circumstances  that  surround  it. 
This  policy  was  issued  without  any  application  or  written  request 
describing  the  interest  of  the  assured  in  the  buildings.  No  actual 
representation  of  any  sort  upon  the  subject,  oral  or  written,  is 
alleged  to  have  been  made  by  or  on  behalf  of  the  assured.  We 
ought  to  assume  that  a  policy  written  under  such  circumstances 
was  written  upon  the  knowledge  of  the  representative  of  the 
insurer,  and  intended  to  cover  in  good  faith  the  interest  which 
the  insured  had  in  the  buildings.  Fraud  is  never  to  be  presumed, 
and  in  this  case  no  fraudulent  representation  is  shown  or  alleged, 
unless  it  can  be  deduced  from  the  statements  of  the  insurer, 
made,  as  we  must  presume,  on  the  knowledge  of  its  representa- 
tive, and  for  which  the  insured  is  in  no  manner  responsible.  We 
must  also  remember  that  this  policy  is  to  be  interpreted  most 
strongly  against  the  company  whose  contract  it  is. ''  FkUctd. 
Tool  Co.  V.  Assurance  Co,,  132  Pa.  St.  236  (19  Am.  St  Rep.  696; 
19  Atl.    Rep.  77). 
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Where  the  policy  requires  the  insured  to  be  the  owner  of  a 
perfect,  legal  and  equitable  title  and  he  is  in  possession  under  a 
deed  which  misdescribes  the  land  and  is  in  fact  the  owner  in  fee 
thereof,  the  policy  is  valid.  Diehlman  v.  Insurance  Co,^  78 
Mich.  141  (43  N.  W.  Rep.  1045).  Where  the  policy  provided 
that  the  company  should  not  be  liable  <<if  the  interest  of  the 
assured  in  the  property  is  not  one  of  absolute  and  sole  owner- 
ship," it  was  held  that  one  who  had  only  a  life  estate  could  not 
recover  upon  such  policy.  Collins  v.  Insurance  Co.,  44  Minn. 
440  (46  N.  W.  Rep.  906).  Where  a  husband  causes  land  to  be 
conveyed  to  his  wife  with  the  understanding  that  she  will  convey 
it  to  him  at  his  request,  and  makes  improvements  thereon  with 
his  own  money  and  has  possession  and  use  thereof,  he  has  an 
insurable  interest.  Horsch  v.  Insurance  Co,,  77  Wis.  4  (45  N.  W. 
Rep.  945 ;  8  L.  R.  A.  506). 

A  mortgagee  has  an  insurable  interest  in  the  property  cov- 
ered by  the  mortgage  lien  to  the  extent  of  the  indebtedness  secured 
thereby,  and  so  has  a  vendor  to  the  extent  of  his  lien  for  unpaid 
purchase  money.  Parks  v.  Insurance  Co,,  100  Mo.  373  (12  S.  W. 
Rep.  1058).  In  the  case  of  Tiley  v.  Insurance  Co,,  86  Va.  811 
(11  S.  E.  Rep.. 120),  the  court  say:  <L\ny  person  who  has  any 
interest  in  the  property,  legal  or  equitable,  or  who  stands  in  such 
a  relation  thereto  that  its  destruction  would  entail  pecuniary  loss 
upon  him,  has  an  insurable  interest  to  the  extent  of  his  interest 
therein,  or  of  the  loss  to  which  he  is  subjected  by  the  casualty. 
And  it  has  been  said  that  any  interest,  however  slight,  may  be 
insured,  as  when  A  advances  money  to  B  in  any  venture,  and  by 
agreement  is  to  be  paid  out  of  the  proceeds  of  the  property  pur- 
chased, he  has  an  insurable  interest  in  such  property  to  the  extent 
of  his  advances."  And  in  support  of  such  proposition  the  court 
cite  the  following  authorities:  ^^Sansom  v.  Ball,  4  Dall.  459; 
Insurance  Co,  v.  Baring,  20  Wall.  159;  Fenn  v.  New  Orleans 
Mut.  Insurance  Co,  53  (Ja.  578;  Wood,  Ins.,  483." 

Sec.  256.  Occupancy  of  the  premises.    In  a  recent 

case  it  was  held  that  an  agent  who  was  a  mere  solicitor  had  no 
power  to  waive  a  condition  in  a  policy;  and  that  a  policy  issued 
by  such  an  agent,  containing  a  clause  to  the  effect  that  the  policy 
should  become  void  if  the  property  should  become  vacant  with- 
out the  consent  of  the  secretary  of  the  company  endorsed  there, 
on,  could  not  be  enforced  if  the  property  became  vacant,  even 
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though  snch  solicitor  gave  his  consent  that  the  property  might 
be  nnoccnpied.  Burlington  Ins,  Co.  v.  GrihhonSf  43  Kan.  16 
(19  Am.  St.  Rep.  118;  22  Pac.  Rep.  1010).  Where  the  policy 
contained  a  provision  that  its  protection  should  be  suspended 
<<if  the  risk  be  changed  in  the  occupation  of  the  building,"  it  was 
held  that  a  change  in  the  occupation  of  another  portion  of 
the  building  over  which  the  insured  had  no  control,  could  not 
be  pleaded  by  the  company  as  a  defense  to  an  action  on  the 
policy.  McKee  v.  Insurance  Co,^  135  Pa.  St.  544  (19  Atl. 
Rep.  1067).  A  building  is  occupied  when  it  is  devoted  to  the 
ordinary  uses  and  purposes  to  which  it  is  adapted.  Fritz  v.  Ins, 
Co.,  78  Mich.  665  (44  N.  W.  Rep.  139).  Where  the  policy  con- 
tained these  words  <'occupiedas  a  dwelling  house,"  it  was  held 
that  these  words  do  not  necessarily  exclude  the  idea  that  some 
portion  of  the  building  might  be  used  as  a  stable.  The  court 
say:  <<lf  the  family  live  in  the  building,  it  is  not  deprived  of 
its  character  as  a  dwelling  because  the  domestic  animals  are  also 
housed  there,"  Hannan  v.  Insurance  Co-,  81  Mich.  556  (45  N. 
W.  Rep.  1120;  9  L.  R.  A.  127);  but  a  dwelling  housQin  which 
no  one  lives  is  <<vacant  and  unoccupied,",  notwithstanding  a 
former  occupant  has  left  there  some  trifling  articles  of  furniture. 
Moore  V.  Insurant,  Co.  64  N.  H.  140  (6  Atl.  Rep.  27);  Snyder 
V.  Insurance  Co.,  78  Iowa,  146  (42-  N.  W.  Rep.  630);  Conti- 
nental  Ins.  Co.  v.  Kyle,  124  Ind.  132  (19  Am.  St.  Rep.  77;  24 
N.  E.  Rep.  727;  9  L.  R.  A.  81). 

Where  a  vacant  dwelling  is  insured  and  the  policy  contains 
the  usual  provision,  that  it  shall  become  void  if  the  premises 
become  vacant  and  so  remain  for  more  than  thirty  days,  without 
consent  of  the  company,  and  the  further  provision  that  permission 
is  given  to  remain  vacant  thirty  days  without  pejudice,  and  the 
the  building  remains  vacant  with  the  knowledge  of  the  company 
for  six  months  and  was  then  consumed  by  fire,  it  was  held  that 
the  policy  was  void.  Newmarket  Savings  Bank  v.  Insurance  Co., 
150  Mass  374  (23  N.  E.  Rep.  210).  Non-occupancy  of  the 
building  was  held  to  increase  the  risk.  Lancy  v.  Insurance 
Co. ,  82  Me.  492  (20  Am.  Rep.  79).  Forfeiture  for  non-occu- 
pancy  may  be  waived  by  the  acquiescence  of  the  company. 
Jerdee  v.  Insurance  Co. ,  75  Wis.  345  (44  N.  W.  Rep.  636). 
Where  the  insured  at  the  time  of  obtaining  the  insurance  rep. 
resented  that  the  building  was  <<occupied  as  a  hotel,  with  bar  and 
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billiard-room  attached,"  when  in  fact  it  was  nsed  as  a  saloon, 
it  was  held  that  the  policy  was  void — ^the  representation  as  to 
the  oocnpancy  being  incorporated  in  the  policy.  Baker  v. 
Insurace  Co.,  124  Ind.  490  (24  N.  E.  Bep.  1041).  The  court 
say:  <*The  statement  that  the  building  insured  was  ^occupied  as 
a  hotel,  with  bar  and  billiard-room  attached,'  inserted  in  th^  face 
of  the  policy,*  constituted  an  express  warranty  that  the  build- 
ing was  so  occupied  at  the  time  the  policy  was  issued,  and  the 
validity  of  the  contract  depended  upon  the  truth  of  the  stipula- 
tion. "  In  support  of  this  proposition  the  following  authorities 
are  cited:  **0ommonujealth'9  Ins.  Co.  v,  Monninger,  18  Ind. 
352;  Wallv.  East  River  Mut  Ins.  Co.,  7  N.  Y.  370;  Alexander 
V.  Germania  F.  Ins.  Co.,  66  N.  T.  464;  Goddardv.  Monitor,  etc., 
Ins.  Co.,  108  Mass.  56  (11  Am.  Bep.  307);  Texas  Banking,  etc., 
Co.    V.  Stone,  49  Texas,  4." 

Sec.  256.  Estoppel.  Where  the  application  for  insur- 
ance is  verbal  and  the  agent  of  the  company  has  actual  knowl- 
edge that  the  house  stands  upon  leased  ground  and  issues 
and  delivers  the  policy  to  the  applicant,  containing  a 
printed  clause  to  the  effect  that  the  policy  is  void  unless  the 
assured  be  the  absolute  owner  of  the  premises,  the  company  after 
accepting  the  premium  will  be  estopped  to  defend  an  action  on 
the  policy  on  the  ground  that  the  insured  did  not  own  the  prop- 
erty. Insurance  Co.  v.  National  Bank,  88  Tenn.  369  (12  S.  W. 
Bep.  915).  The  court  say :  **The  ground  of  the  company's  lia- 
bility in  such  cases  is  that  the  knowledge  of  the  agent  is  in  law 
the  knowledge  of  the  principal  ;  and  to  permit  the  insurance 
company,  possessed  of  such  knowledge,  and  itself  required  to  do 
the  writing  upon  the  policy,  to  accept  the  premium  and  deliver 
the  policy  containing  such  condition  without  writing  the  fact 
thereon,  would  be  to  allow  the  company  to  perpetrate  a  fraud 
upon  the  assured.  It  would  virtually  be  allowing  the  company 
to  accept  the  money  of  the  assured  in  payment  for  a  policy 
known  to  the  company  to  be  void  and  inoperative  at  the  moment 
of  its  issuance,  and  with  this  knowledge  permit  it  to  retain  the 
money,  leaving  the  assured  under  the  false  impression  that  he 
has  a  valid  insurance  upon  and  protection  to  his  property,  and 
to  remain  under  such  impression  until  his  property  is  destroyed. 
He  is  then  to  be  told  by  the  company  that  <Tou  have  no  insur- 
ance, and  you  have  never  had  any  under  the  policy,  as  was  known 
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to  us  at  the  time  of  its  delivery,  and  has  been  so  known  to  ns 
ever  since.'    When  the  insurer  undertakes  the  preparation  of  the 

■ 

contract,  he  will  be  estopped  to  take  advantage  of  the  failure  of 
the  instrument,  signed  alone,  as  it  is,  by  himself,  to  express  any 
fact  that  has  been  duly  communicated  by  the  assured,  and 
omitted  by  the  negligence,  mistake,  or  design  of  the  insurer, 
its  ofl9cers  or  agents." 

Where  a  person  makes  a  candid  explanation  of  the  condition 
of  his  title  to  the  company  and,  upon  the  advise  of  its  agent, 
takes  his  insurance  in  the  manner  advised,  the  company  will  be 
estopped  to  defend  against  an  action  on  the  policy,  on  the  ground 
that  the  insured  is  not  the  sole,  and  unconditional  owner  of  the 
property,  even  though  a  clause  of  forfeiture  on  that  ground  be 
contained  in  the  policy.  Burson  v.  Fire  Ast'n.,  136  Pa.  St.  267 
(20  Am.  St.  Rep.  919;  20  Atl.  Rep.  401). 

Sec,  257.  Miscellaneous  notes.  Under  a  policy  con- 
taining a  provision  that  the  company  shall  not  be  bound  by  the 
acts  and  statements  of  any  agent,  which  are  not  authorized  by  the 
policy  or  contained  in  it,  or  in  any  written  paper  mentioned  therein, 
a  waiver  of  conditions  in  the  policy  can  only  be  made  in  the  mode 
therein  prescribed,  unless  it  is  shown  that  the  agent  possessed, 
actually  or  apparently,  the  power  of  the  principal  in  respect  to  the 
provisions  alleged  to  have  been  waived,  Messelback  v,  Norman^ 
122  N.  Y.  578  (26  N.  E.  Rep.  34);  but,  if  the  company  accepts 
the  acts  of  its  agent  in  reference  to  a  risk,  it  is  thereafter  estopped 
to  deny  his  authority  to  bind  the  company  in  reference  thereto, 
Wachter  v.  Assurance  Co.,  132  Pa.  St.  428  (19  Am.  St.  Rep.  600; 
19  Atl.  Rep.  289).  A  judgment  paid,  but  not  satisfied  of  record, 
is  not  an  encumbrance  within  the  meaning  of  a  provision  in  an 
insurance  policy  requiring  the  property  to  be  unencumbered.  (7on- 
tinentallns.  Co,  v.  Vanlue,  126  Ind.  410  (26  N.  B.  Rep.  119).  It 
is  held  that  an  insurance  company  may  be  bound  by  the  construc- 
tion which  its  agent  places  upon  the  policy,  Hotchkiss  v.  Insurance 
Co.,  76  Wis.  269  (44  N.  W.  Rep.  1106);  and  in  a  recent  case, 
Indiana  Ins.  Co.  v.  Hartwell,  123  Ind.  177  (24  N.  E.  Rep.  100), 
it  is  said,  <<When  an  agent  is  aware  of  the /ac^«  relative  to  a  risk 
before  the  contract  is  entered  into,  the  insurer  is  charged  with 
that  knowledge,  and  is  estopped  from  setting  up  an  innocent  mis- 
take of  the  assured  either  in  setting  forth  the  facts  in  the  applica- 
tion, or  in  omitting  to  state  them.     The  insurer  cannot  be  misled 
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even  by  a  warranty,  when  at  the  time  the  contract  is  entered  into 
he  knew  the  actual  condition  of  the  risk, "  And  in  support  of  the 
proposition  the  conrt  cite  the  following  authorities:  <<Wood  Fire 
Ins.  (2d  ed.),  sections  426,  427;  May  Ins.  (2d  ed.),  p.  647,  sec- 
tion  424;  Fhenix  Ins.  Co.  v.  Allen,  109  Ind.  273;  2  Smith's  Lead. 
Cases  (8th  Am.  ed. ),  897 ;  Wade  Notice,  section  687 ;  Wilson  v. 
Minnesota  Farmers',  etc.,  Ins.  Ass'n,  16  Ins.  Law  Jour.  600; 
McArthur  v.  Home  Life  Ass'n,  73  Iowa,  336." 

Where  an  insurance  policy  covered  buildings  upon  three  differ- 
ent farms,  the  premium  being  in  a  gross  sum,  it  was  held  that  a 
sale  of  one  of  the  farms  in  violation  of  the  condition  of  the  pol- 
icy did  not  render  the  policy  void  as  to  the  buildings  upon  the 
other  farms.  Loomis  v.  Insurance  Co.,  77  Wis.  87  (20  Am.  St 
St.  Bep.  96;  45  N.  W.  Bep.  813;  8  L.  B.  A.  834);  but  in  a 
recent  case  in  Indiana  it  is  said,  <<that  where  property  covered  by 
a  policy  of  insurance,  although  consisting  of  separate  items,  con- 
stitutes substantially  one  risk,  and  is  necessarily  subject  to  de- 
struction by  the  same  conflagration,  then,  even  though  separate 
amounts  of  insurance  be  apportioned  to  each  separate  item  or 
class  of  property,  if  the  considerations  for  the  contract  and  the 
risk  are  both  indivisible,  the  contract  must  be  treated  as  entire, 
and  any  breach  of  a  stipulation  which  renders  the  policy  void  as 
to  a  part,  affects  the  other  items  in  the  same  manner.'*  Geiss  v. 
Insurance  Co.,  123  Ind.  172  (18  Am.  St  Bep.  324;  24  N.  E; 
Bep.  99).  In  support  of  this  proposition  the  court  cite:  ffavens 
V.  Home  Ins.  Co.,  Ill  Ind.  90;  see,  also,  Phenix  Ins.  Co,  v, 
Pickel,  119  Ind.  155;  Fickelv.  Fhenix  Ins.  Co.,  119  Ind.  291." 

It  is  held  that  the  insurer  who  has  paid  a  loss  to  a  mortgagee 
that  covered  only  part  of  the  mortgaged  debt,  has  no  right  to  be 
subrogated  to  the  rights  of  the  mortgagee.  The  debt  must  be  paid 
in  full  before  he  can  take  from  the  mortgagee  any  part  of  the  debt 
by  subrogation.  Fhenix  Ins.  Co.  v.  First  Nat.  Bank,  85  Va.  765 
(17  Am.  St  Bep.  101,  nofc;8  S.  E.  Bep.  719).  Where  the  policy 
is  made  payable  to  the  mortgagee  he  is  not  bound  by  an  adjust- 
ment of  loss  made  with  the  mortgagor,  without  his  knowledge  or 
consent  Hall  v.  Fire  Ass'n,  64  N.  H.  405  (13  Atl.  Bep.  648). 
The  mortgagee  who  has  taken  title  to  the  property  in  satisfaction 
of  his  mortgage  may  maintain  an  action  upon  the  policy  which 
contained  the  provision,  <<Loss,  if  any,  payable  to  mortgagees  as 
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their  interest  may  appear.*'     Barlettv.  Inturance  Co.,  77  Iowa  86 
(41  N.  W.  Rep.  579). 

Where  a  person  takes  a  policy  in  a  mutual  fire  insurance 
company,  he  becomes  a  member  and  must  take  notice  'Of  the  by- 
laws, and  is  estopped  to  question  the  authority  of  the  company  to 
make  the  by-laws.  P/ister  v.  Gerwig,  122  Ind.  567  (23  N.  E. 
Rep.  1041). 

In  construing  an  insurance  policy  for  the  sum  paid,  if  the 
premium  is  in  gross,  the  policy  should  be  construed  as  entire, 
although  it  may  include  distinct  and  separate  buildings.  Two 
houses  situated  thirty  feet  apart,  within  the  same  enclosure,  were 
insured  for  separate  sums  in  consideration  of  a  gross  premium,  it 
being  provided  in  the  policy  that  it  should  become  void  if  the 
premises  became  vacant  or  unoccupied.  It  was  held  that  the 
policy  continued  in  full  force  so  long  as  either  house  was  oc- 
cupied. McQiLeeny  v.  Phoenix  Ins.  Co.^  52  Ark.  257  (20  Am. 
St.  Rep.  179;  12  8.  W.  Rep.  498 ;  6  L.  R.  A.  744). 


JUDICIAL  SALES. 

SHANNON  V.   NEWTON. 
(182  Pa.  St.  876.) 

Judicial  sales— Bona  fide  purchaser.  A  bonaflde  pnrohaser  at 
a  judioial  sale  is  protected  against  all  defects  and  irregularities,  except 
such  as  render  the  judgment  Toid  upon  its  face. 

JudfiTinent— Iiien  of  aerainst  devisees.  As  against  the  decedent 
during  his  life  and  his  heirs  or  deTisees  after  his  death,  the  lien  of  a  Judg* 
ment  continues  without  reTival. 

Pee  Curiam. 

Seo.  268.    Judioial  sales.— Bona  fide  purchaser. 

The  defendant,  appellee,  being  a  honafide  purchaser  at  sheriff's 
sale  of  the  premises  involyed  in  this  controversy,  is  protected  by 
the  act  of  1705,  provided  the  judgment  under  which  the  property 
was  sold  warranted  the  execution.  This  act  was  passed  to  pro- 
tect the  titles  of  purchasers,  and  has  been  repeatedly  held  a  com* 
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plete  protection  against  every  defect  or  irregularity,  excepting 
when  the  judgment  was  void  upon  its  face.  Springer  v.  Bronon^ 
9  Pa.  305;  Caldwell  v.  Walters,  18  Pa.  79  (55  Am.  Deo.  692); 
Evans  v.  Meylert,  10  Pa.  402;  Duff  v.  Wynkoop,  74  Pa.  300.  The 
defendant's  title  could  not,  therefore,  be  affected  by  the  fact  that, 
some  months  after  the  judgment  on  the  «ctVe/acia«,  the  plaintiff, 
Mary  Dalfonza,  who  was  devisee  of  this  property  under  her  hus- 
band*s  will,  was  declared  a  lunatic,  and  that  said  lunacy  related 
back  to  a  period  anterior  to  the  judgment.  This  was  a  fact 
which  did  not  appear  upon  the  record  of  the  judgment,  and  of 
which  the  defendant  had  no  notice  at  the  time  he  purchased  at 
the  sheriff's  sale. 

Seo.  259.    Judgment— Lien  of  against  devisees. 

The  plaintiff  claimed,  however,  that  the  lien  of  the  judgment  had 
expired  prior  to  the  issuing  of  the  scire  facias)  that  the  hen  was 
lost,  and  the  revival  proceedings  were  a  nullity.  If  the  plaintiff 
had  been  a  terre-tenant,  there  would  have  been  force  in  this  con- 
tention. She  was  a  devisee,  however,  and  an  heir  or  devisee  is  a 
mere  volunteer,  and  takes  but  what  there  is  left  of  his  ancestor's 
or  testator's  estate  after  the  debts  are  paid.  He  is  not  a  terre- 
tenant.  Homer  v,  ffashrouck,  41  Pa.  1 69.  And  a  judgment: 
against  a  decedent  in  his  life-time  remains  a  lien  against  him,  his 
heirs  and  devisees,  without  revival.  Broton's  App,,  91  Pa.  485; 
McCahan  v.  Elliott,  103  Pa.  634. 

This  was  admitted  to  be  the  law  prior  to  the  passage  of  the 
act  of  June  1,  1887,  P.  L.  289.  It  was  contended,  however, 
that  this  act  changed  the  law  in  this  respect,  and  that  a  judgment 
ceases  to  be  a  lien  against  the  real  estate  of  the  debtor,  or  his 
heirs  and  devisees,  unless  revived  within  five  years;  in  other 
words,  that  the  defendant  in  the  judgment,  his  heirs  and  devisees, 
are  protected  precisely  as  are  purchasers,  mortgagees,  and  other 
lien  creditors.  We  see  nothing  in  the  act  to  give  it  the  effect 
claimed  for  it,  and  we  feel  quite  sure  the  legislature  would  not 
have  made  as  sweeping  a  change  as  this  in  the  law,  without  ex- 
pressing such  intention  in  the  clearest  language.  The  act  deals 
with  terre-tenants,  and  we  have  already  seen  that  Mrs.  Dalfon^n 
does  not  occupy  that  position, 

Judgment  affirmed. 

NoTB — ^Where  a  purchaser  at  an  administrator's  sale,  acting  nnder  the 
advice  of  connsel,  pays  f oU  Talne  for  the  land  in  the  belief  that  the  wife 


i  260  JUDICIAL  BALES.  334 

is  not  entitled  to  dower,  and  dower  is  afterwards  set  off  to  her,  enoh  per- 
son cannot  maintain  an  action  to  recoTer  back  sufficient  of  the  purchase 
money  to  compensate  him  for  the  loss  he  has  sustained  by  reason  of  the 
assignment  of  dower.  Arnold  y.  Donaldsoth  46  0.  St.  78  (18  N.  E.  Bep. 
640). 

IN  BE  ESTATE  OF  GABLE. 
(79  lo.  178.) 

Judioial  sales— Deoedents'  realty—Sale  of  land  in  one  state 
to  pay  debts  in  another.  Where  there  is  an  administration  and  debts 
proTed  in  the  state  where  the  decedent  dies,  and  where  at  the  instance  of 
such  administration,  another  administration  is  had  in  another  state  for  the 
purpose  of  selling  lands  belonging  to  the  decedent  and  situated  in  such 
other  state,  the  proceeds  of  such  sale  should  be  paid  to  the  first  adminis- 
tration, the  second  being  ancillary  thereto.  The  rights  of  creditors  to  have 
such  land  subjected  to  the  payment  of  their  debts  does  not  depend  upon 
its  location,  and  is  superior  to  the  rights  of  the  heirs  at  law  or  deyisees  of 
such  decedent. 

Beck,  J. 

Sec.  260.  Facts  stated.  There  is  no  dispute  as  to 
the  controlling  facts  in  the  case.  Indeed,  there  is  no  real  contro- 
versy  as  to  any  of  the  facts,  the  dispnte  arising  wholly  npon  the 
law  as  applicable  to  the  facts.  Briefly  stated,  bat  with  sufficient 
fulness,  the  facts  in  the  case  demanding  consideration  are  these: 
John  S.  Oable,  always  a  resident  of  Pennsylvania,  died  in  that 
state  August  11,  1881.  He  owned  property  in  Pennsylvania  and 
lands  of  great  value  in  Iowa,  some  of  them  situate  in  Tama  county. 
He  was  at  the  time  of  his  death  largely  indebted,  and,  as  it  now 
appears,  was  insolvent,  the  assets  of  his  estate  being  sufficient  to 
pay  but  an  inconsiderable  portion  of  his  indebtedness.  He  left  a 
will  devising  his  property  almost  exclusively  to  his  wife  and  chil- 
dren. The  particulars  of  this  disposition  of  his  property  by  his 
will  need  not  be  stated.  The  will  authorized  the  executors  to  sell 
and  convey  the  real  estate,  to  the  end  that  the  estate  '<be  settled 
up  as  advantageously  and  profitably  as  possible"  within  four 
years.  The  executors  named  in  the  will  were  discharged,  and  on 
the  twenty-seventh  day  of  December,  1881,  others  were  appointed 
by  the  proper  court  in  Pennsylvania.  At  their  request  an  admin- 
istrator was  appointed  by  the  proper  court  of  Tama  county,  who 
soon  after  resigned,  and  on  the  eighth  day  of  April,  1882,  B.  E. 
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Austin  was  appointed  administrator  by  the  same  court,  and  pro- 
ceeded in  the  discharge  of  his  duties  as  such.  It  is  shown  that 
administration  was  taken  out  in  this  state  in  compliance  with  the 
request  and  direction  of  the  Pennsylvania  administrators,  and  was 
intended  to  be  ancillary.  Claims  to  a  large  amount  were  filed 
against  the  estate  in  Pennsylvania,  and  were  paid,  so  far  as  the 
assets  were  suflScient;  but  the  large  portion  of  the  claims  after  the 
assets  were  exhausted  remained  unpaid.  Claims  were  filed  against 
the  estate  in  Iowa,  and,  upon  the  petition  of  the  administrator,  lands 
of  great  value  were  sold,  and  the  proceeds  applied  to  the  pay- 
ment of  the  claims  filed  and  proved  here.  A  large  balance  remained 
in  the  hands  of  the  Iowa  administrator,  which  the  petitioners  in 
this  case  pray  may  be  distributed  to  the  heirs  and  devisees  of  the 
decedent.  The  Pennsylvania  administrators  intervene  in  this 
action,  claiming  that  the  principal  administration  in  the  case  was 
in  Pennsylvania,  and  the  Iowa  administration  was  merely  ancil- 
lary. They  pray  that  the  money  assets  in  the  hands  of  the  Iowa 
administrator  may  be  transmitted  to  them,  to  be  used  in  the  pay- 
ment of  the  debts  of  the  estate  which  have  been  or  may  be  duly 
approved. 

The  evidence  shows,  we  think,  beyond  dispute,  that  the  Iowa 
administration  was  taken  out  upon  the  request  of  the  Pennsyl- 
vania administrators,  and  was  intended  by  them  and  the  Iowa 
administrators  to  be  ancillary.  The  Iowa  administrator,  in  his 
petition  for  the  sale  of  the  Iowa  lands,  states  that  debts  to  the 
amount  of  ninety  thousand  dollars  in  excess  of  the  assets  are  filed 
against  the  estate  in  Pennsylvania,  and  that  claims  against  the 
estate  in  Iowa  to  the  amount  of  seven  thousand  dollars  were 
proved.  It  is  shown  that  the  Iowa  administrator  has  in  his 
hands  more  than  nineteen  thousand  dollars  after  paying  claims 
allowed  by  the  Iowa  court,  seven  thousand  dollars  being  received 
for  rents  and  the  balance  from  the  sale  of  lands.  There  seems  to 
be  no  doubt  that  the  Pennsylvania  claims  against  the  estate  con- 
stituted the  ground  upon  which  the  order  for  the  sale  of  lands 
was  made.  The  petition  for  the  sale  is  based  upon  that  ground, 
among  others,  and  there  can  be  assigned  no  other  reason  why  the 
court  ordered  Iowa  lands  to  be  sold,  realizing  nineteen  thousand 
dollars  in  excess  of  the  Iowa  claims.  Unless  such  was  the  pur- 
pose, the  order  was  improvident  and  erroneous,  in  that  it  required 
a  sale  of  lands  so  largely  in  excess  of  the  demands  against  the 
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estate.  But  we  will  presume  the  existence  of  facts,  in  the  ab- 
sence of  proof  to  the  contrary,  which  establish  the  regularity  of 
the  order  of  sale. 

We  are  now  to  determine  what  disposition  ought  to  be  made 
of  the  money  assets  in  the  hands  of  the  Iowa  administrator, 
being  the  proceeds  of  Iowa  lands  sold  upon  his  petition,  as  above 
stated.  The  Pennsylvania  administrators,  who  intervene,  claim 
that  this  money  should  be  transmitted  to  them  to  be  disbursed  in 
the  payment  of  debts  against  the  estate,  duly  established  in 
accord  with  the  laws  of  Pennsylvania.  The  heirs  and  devisees, 
who  institute  this  proceeding  by  their  petition,  claim  that  the 
money  assets  in  the  hands  of  the  Iowa  administrator  should  be 
distributed  to  them,  and  no  part  of  it  be  applied  in  pa3anent  of 
Pennsylvania  creditors. 

Sec.  261.  Judicial  Sales.— Decedent's  realty. 
Sale  of  land  in  one  state  to  pay  debts  in  another. 

The  testator  was  a  resident  of  Pennsylvania,  and  died  in  that 
state.  He  owned  and  held  personal  property  there,  and  was 
seized  of  lands  situated  therein.  Administration  was  first  taken 
in  Pennsylvania,  and  creditors  residing  there,  in  accordance  with 
the  laws  of  that  state,  established  their  claims  against  the  estate. 
Administration  was  afterwards  taken  out  in  Iowa,  at  the  request 
of  the  Pennsylvania  administrator,  to  the  end  that  the  lands 
owned  by  the  testator  in  Iowa  should  be  appropriated  to  the  pay- 
ment of  the  debts  of  the  estate.  Under  these  facts  no  doubts 
can  be  entertained  that  the  Pennsylvania  administrator  is  the 
principal,  and  the  Iowa  the  ancillary,  administrator.  Chamber- 
lin  V.  Wilson,  45  Iowa,  149;  Story,  Confl.  Laws,  sec.  518; 
Whart,  Confl.  Laws,  sec.  627;  3  Williams,  Ex*rs  (6  Am.  Ed.) 
1762;  Stevens  v.  Gaylordy  11  Mass.  256;  Fay  v.  Haven,  3  Mete. 
109;  Williams  V,  Williams,  5  Md.  467;  (Jlark  v.  Clement,  33  N. 
H.  663;  Green  v.  Rugely,  23  Tex.  539;  Spraddling  v.  Pipkin,  15 
Mo.  118;  Childress  V,  Bennett,  10  Ala.  751  (44  Am.  Dec.  503); 
Perkins  v.  Stone,  18  Conn.  270. 

We  are  not  required  to  consider  the  functions  and  duties  of 
the  principal  and  ancillary  administrations,  further  than  to  inquire 
as  to  the  disposition  to  be  made  of  assets  in  the  hands  of  the 
latter,  after  all  debts  of  the  estate  established  therein  have  been 
paid.  It  may  here  be  remarked  that  the  duties  of  the  ancillary 
administrator  are  not  prescribed  by  statute,  and  that  the  common 
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law  prescribes  those  duties  in  obedience  to  the  obligations  of 
comity  existing  between  independant  states.  It  is  true  that 
courts  are  not  commonly  considered  as  bound  to  obey  the  laws  of 
comity ;  that  they  are  enforced  through  a  spirit  of  friendship,  and 
not  in  obedience  to  the  requirements  of  superior  law.  This  is 
quite  true.  But  there  is  an  obligation  wherever  the  laws  of  com- 
ity rest  which  impels  courts  to  enforce  them  with  an  authority 
not  to  be  disregarded,  though  it  be  not  prescribed  by  statute  or 
by  the  common  law.  That  obligation  exists  when  justice  demands 
authority  to  be  exercised  to  the  end  that  right  may  prevail;  that 
property  and  property  rights,  domestic  rights,  and  the  liberty  of 
the  citizens  may  be  protected  and  enforced.  A  court  of  justice, 
which  is  established  that  justice  may  be  enforced  and  upheld, 
can  have  no  more  binding  obligation  resting  upon  it  than  that 
which  requires  that  it  shall  do  justice. 

Sec.  262.  Same— Ancillary  administration.  What 

is  an  ancillary  administration?  It  is  subservient  and  subordinate 
to  the  principal  administration.  The  subserviency  and  subordina- 
tion is  to  attain  the  ends  of  justice,  which  is  the  object  and  aim 
of  all  acts  of  a  court  of  justice.  The  terms  relate  to  the  objects 
and  ends  attained  by  the  administration,  not  to  the  methods 
and  practice  pursued  by  the  courts  having  jurisdiction  of  the 
administration.  Under  the  law  upon  the  subject,  which  prevails 
over  the  whole  Union,  all  the  property  of  a  decedent,  including 
his  lands,  except  a  homestead  and  other  exemptions,  is  subject  to 
the  payment  of  his  debts,  and  is  assets  for  that  purpose.  Debts 
must  be  paid  before  the  assets  can  be  distributed  to  the  heirs, 
legatees  and  devisees,  without  regard  to  the  place  of  residence  of 
the  creditors.  Justice  requires  that  creditors  should  be  paid  when 
they  have  duly  established  their  claims.  Such  claims  may  be 
established  either  in  the  principal  or  ancillary  administration. 
They  will  be  paid  when  established  in  the  ancillary  administra- 
tion, if  assets  sufficient  are  found  within  its  jurisdiction.  If  suf- 
ficient assets  for  the  payment  of  debts  are  not  found  under  the 
control  of  the  principal  administration,  and  there  is  under  the 
control  of  the  ancillary  administration  money  assets  in  excess  of 
the  debts  proved  therein,  justice  would  forbid  that  such  adminis- 
tration should  disregard  the  demands  of  right,  and  distribute  the 
assets  to  the  heirs;  but,  as  it  has  not  before  it  the  claims  of  all 
the  creditors,  some  having  been  established  in  the  principal  admin- 
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iBtaitioii  prooeedlngSy  justice  demands  that  the  ancillary  adminis- 
tcation  in  response  to  the  demands  of  comity,  transmit  the  money 
assets  to  the  principal  administrator.  Story,  Confl.  Laws,  sees. 
S13,  518;  Whart.  Confl.  Laws,  sees.  619,  620;  3  Williams,  Ex'rs, 
.1763,  1767,  and  notes;  1  Williams,  Ex'rs,  424;  Ooodall  v. 
JtarBhally  UN.  H.  88  (35  Am.  Dec.  472);  Low  v.  Bartlett,  8 
Allen,  259;  Fay  v.  Haven,  3  Mete.  109;  Davis  v,  Esiey,  8 
Pick.  475. 

As  we  have  before  said,  lands  now  in  all  the  states  of  the 
IDnion,  except  such  as  may  be  exempted  by  law,  are  assets  for 
the  payment  of  the  debts  of  a  decedent.     They  are  sold,  and 
the  money  proceeds  are  applied  to  the  payment  of  decedent  debts. 
It  is  yain  to  discuss  the  question  whether  the  avails  of  lands   so 
sold  are  to  be  treated  as  personalty  or  real  estate.     The  land 
is  converted  into  money.     The  land  then  ceases  to  be  assets  of 
Hihe  estate;  the  money  becomes  assets.     There  is  no  mystery  in 
Yshanging  lands  into  money.     One  owning  a  farm  knows  he  owns 
and  is  posessed  of  so  many  acres  of  land.      He  sells  it,  and  re- 
selves  therefor  ten  thousand  dollars  in  cash.   '  He  then  knows 
.ihat  he  owns  no  lands,  but  in  the  place  of  his  farm  he  has  ten 
'liiousand  dollars  in  cash.    He  would  probably  be  amused  should 
anyone  claim    that  his  money  was  realty,    or  should  be    re- 
garded and  treated   by  the  law  as    realty,     The  law  provides 
for  the  change  of  the  lands  of  estates   into  money.       When 
the  money  is  received,  it  is  personal  property.      It  doubtless  is 
Jrue  that  cases  arise  where,  in  order  to  enforce  liens  or  equities, 
^money  proceeds  of  lands  are  appropriated  as  the  land  would  have 
been  appropriated  had  there  been  no  sale  of  it.     It  appears  that 
there  ought  to  be  no  doubt,  obscurity  or  mystery  as  to  the  char, 
acter  of  the  money  and  the  appropriation  of  it  to  be  made.     It  is  - 
avails  of  land  set  apart  by  the  law  for  the  payment  of  debts  of 
the  estate.     The  land  was  converted  into   money,  as  shown  by 
the  petition  filed  in  the  ancillary  administration,  asking  for  the 
^ealB^  the  Iowa  lands,  for  the  purpose  of  paying  debts  proved 
in  both  the  principal  and  ancillary  administrations.     If  there  had 
l>een  no  debts,  the  land  would  not  have  been  sold,  and  all  the  ' 
land  would  not  have  been  sold  except  to  pay  the  Pennsylvania 
•creditors.     It  is  now  found  that,  after  the  ancillary  administrator 
has  paid  all  debts  established  therein,  a  surplus  remains.     To 
4)arry  out  the  purpose  of  the  law  and  the  objects  for  which  the 
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land  was  sold,  the  balance  in  the  hands  of  the  ancillary  adminis. 
trator  most  be  transmitted  to  the  principal  administrator  in 
Pennsylvania. 

Onr  conclusions  as  to  the  character  of  the  residunm  of  the 
money  assets  in  the  hands  of  the  ancillary  administrator,  and  the 
disposition  to  be  made  of  it,  demand  for  their  support  no  further 
argument  and  no  further  citation  of  authorities.  Exhaustive, 
learned  and  acute  arguments  of  the  respective  counsel,  and  numer- 
ous  authorities  cited  by  them,  bearing  upon  the  questions  dis- 
cussed, need  not,  therefore,  be  further  considered. 

Our  conclusions  require  the  decree  of  the  district  court  to  be 
reversed.  The  cause  will  be  remanded  to  the  district  court  for  a 
decree  in  harmony  with  this  opinion,  directing  and  requiring  the 
administrator  appointed  in  this  state  to  transmit  to .  the  principal 
administrator  in  Pennsylvania  all  funds  remaining  after  the  pay- 
ment of  all  debts  proved  in  the  district  court,  and  costs  and  ex- 
penses of  administration. 

Reversed. 

See  Epitome  of  oases:    Jadioial  Sales. 


JURISDICTION. 

M'QEE  v.   SWEENEY. 
(84  Cal.  100.) 


Equity  power  to  compel  a  oonveyanoe  of  realty  outside 

^e  state.  A  court  of  equity  in  one  state,  having  jorisdiotion  of  the 
person  of  the  defendant  may  compel  a  conveyance  of  real  estate  situated 
in  another  state. 

Hatnb,  C. 

Sec.  263.  Jurisdiction  to  compel  a  convey- 
ance of  land  outside  the  state.  This  was  an  action  to 
have  a  deed  to  a  certain  property  in  Pennsylvania  <<declared 
void,"  and  for  a  reconveyance.  The  trial  court  gave  Judg- 
ment for  the  plaintiff^  and  decreed  that  the  defendants  Bosanna 
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McGee,  in  whom  the  title  stood,  should  reconvey  the  property 
to  the  plaintiff,  and  that  in  default  of  such  reconveyance  a  com- 
missioner appointed  by  the  court  should  execute  the  conveyance; 
The  defendant,  Bosanna  McOee,  appeals  upon  the  pleadings, 
findings,  and  judgment;  and  the  principle  point  made  on  her  be- 
half is  that  the  court  had  no  power  to  make  such  a  decree  in  ref- 
erence to  property  outside  of  the  state. 

It  is  well  settled,  however,  that  a  court  of  equity  has  power 
to  compel  a  reconveyance  of  property  outside  of  its  jurisdiction, 
by  reason  of  its  control  over  the  parties  before  it. 

The  only  question  that  can  be  raised  is,  whether  the  court 
had  power  'to  cause  the  title  to  property  in  Pennsylvania  to  be 
conveyed  by  one  of  its  officers.  But  if  the  court  had  no  such 
power  the  conveyance  of  such  an  officer  would  be  v&id  on  its  face. 
The  title  would  remain  in  the  appellant,  and  the  deed  (being  void 
upon  its  face)  would  not  constitute  a  cloud.  The  appellant  would 
not  be  injured,  and  cannot  complain.  If,  therefore,  the  decree 
be  improper  in  this  regard,  the  error  is  immaterial. 

The  point  as  to  the  inconsistency  of  the  findings  is  without 
merit. 

We  therefore  advise  that  the  judgment  be  affirmed. 

Belcher,  C.  C,  and  Oibson,  C,  concurred. 

The  Court. — For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  is  affirmed. 

ANNOTATIONS. 

Sec.  264.  Equity  courts.  lu  Alabama  it  is  held  that 
a  chancery  court  has  no  power  to  render  a  decree  to  divest  title, 
except  in  the  manner  prescribed  by  the  statute.  Preioitt  v.  Ash- 
ford,  90  Ala.  294  (7  S.  Bep.  831).  In  cases  of  fraud  equity  and 
law  often  exercise  concurrent  jurisdiction.  Burrows  v.  Rutledge^ 
76  Wis.  22  (44  N.  W.  Bep.  847).  In  California  it  is  held  that  a 
complaint,  good  either  at  law  or  in  equity,  is  not  demurrable  and 
that,  when  a  court  of  equity  has  once  obtained  jurisdiction,  it  will 
do  complete  justice  by  deciding  the  whole  case.  In  the  case  of 
Watson  V.  Sutro^  86  Cal.  500,  the  court  say:  <*As  legal  and  equit- 
able remedies  may  be  sought  and  had  in  the  same  case,  especially 
where  they  relate  to  the  same  subject-matter,  we  see  no  reason 
why  the  owner  of  the  equitable  title  may  not  sue  to  establish  his 
right,  and  where  so  established,  if  he  is  a  tenant  in  common,  ask 
for  and  have  a  partition  of  the  common  estate,  as  where  the 
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reformation  of  a  deed  from  mistake  or  fraud  is  sought,  the  plain- 
tiff, if  he  succeeds  in  procuring  the  reformation,  may  sue  for  and 
obtain  the  possession  ot  the  land  to  which  the  deed  relates,  in  the 
same  action.  Why  have  two  suits,  when  one  is  sufficient?  Equity 
will  not  permit  litigation  by  piecemeal,  but  will  determine  the 
whole  controversy,  so  as  to  prevent  future  litigation.''  The  court 
cite  in  support  of  the  proposition  the  following  authorities :  <  *  Irwin 
V.  Phtlltpsy  5  Cal.  144  (63  Am.  Dec.  113);  Ord  v,  McKee,  5  Cal. 
515;  JCi7«<fe  Thompson  V.  Tuhbsy  23  Cal.  431;  McPherson  v,  Par- 
ker, SO  Cal.  ^bS  {S9  Am.  Dec.  120);  Wihon  V.  Castro,  31  Cal. 
420 ;  Qutvet/  v.  Baker,  37  Cal.  472 ;  Kraft  v.  De  Forest,  53  Cal. 
656 ;  Cross  v.  Zellerhach,  63  Cal.  643 ;  Borland  v.  Cunningham, 
66  Cal.  484." 

In  Illinois  a  proceeding  by  infants  to  impeach  a  judgment  of 
the  county  court,  decreeing  a  sale  of  their  land,  was  held  to  be 
properly  brought  in  court  of  equity.  Griswold  v.  Hicks,  132  Ills. 
494  (24  N.  E.  Rep.  63).  <<A  court  of  equity  will  take  jurisdic- 
tion of  a  naked  claim  for  damages,  even  when  it  is  made  under 
the  guise  of  a  suit  for  specific  performance;"  but  where  the  suit 
for  specific  performance  is  brought  in  good  faith  and  the  perform- 
ance cannot  be  decreed,  equity  will  sometimes  give  damages. 
Church  of  the  Holy  Communion  v.  Railroad  Co. ,  46  N.  J.  Eq. 
372.  In  Wisconsin  it  is  held  that  an  action  at  law  cannot  be 
changed  «*by  amendment  into  a  proceeding  in  equity."  Fischer 
V.  Laack,  76  Wis.  313  (45  N.  W.  Rep.  104).  A  court  of  equity 
has  inherent  power  to  order  a  sale  of  real  estate  belonging  to  a 
lunatic.     Dodge  v.  Cole,  97  111.  338  (37  Am.  Rep.  111). 

Seo.  265.    Real  estate  situated  in  other  states 

or  countries.  In  ft  recent  case  it  was  held  that  a  court  of 
equity  in  Pennsylvania,  in  a  proceeding  in  the  form  of  a  bill  in 
equity  which  was  in  substance  a  possessory  action,  coufd  not  con. 
trol  the  title  or  possession  of  a  contract  for  land  in  West  Virginia, 
Thomas  v.  Hukill,  131  Pa.  St.  298  (18  Atl.  Rep.  857);  but  it  ia 
held  in  Ohio  that  courts  exercising  chancery  powers  in  one  state, 
have  jurisdiction  to  enforce  a  trust,  or  compel  the  specific  per- 
formance of  a  contract  pertaining  to  lands  situated  in  another 
state,  where  jurisdiction  has  been  obtained  of  the  parties,  Burnley 
V.  Stevenson,  24  Ohio  St.  474  (15  Am.  Rep.  621).  The  court  in 
the  last  case  cite  in  support  of  the  proposition  the  following  au- 
thorities:    <*Pew»  V.  Lord  Baltimore,    1    Ves.  444;    Massie  v. 
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Watts,  6  Cranch,  148;  Penn  v.  Eayward,  14  Ohio  St.  302,  and 
oases  therein  cited."  It  is  held  that  this  jurisdiction  is  strictly 
limited  to  those  cases  in  which  the  relief  can  be  obtained  by  en- 
forcing personal  obedience  of  the  party  by  attachment,  and  such 
a  decree  cannot  operate  of  itself  to  create,  transfer  or  vest  title. 
Lindley  v.  O'Reilly,  60  N.  J.  Law,  636  (15  Atl.  Rep.  379;  7 
Am.  St.  Rep.  802). 

Sec.  266.  Misoellaneous.  Inland  lakes  ajre  not  within 
the  jurisdiction  of  United  States  courts.  Stapp  v.  Steamboat 
Clyde,  43  Minn.  192  (45  N.  W.  Rep.  430).  Where  the  real 
estate  is  situated  in  several  counties,  an  action  to  recover  may  be 
brought  in  either.  Goldtree  v.  McAlister,  86  Cal.  93;  West  v. 
Walker,  77  Wis.  557  (46  N.  W.  Rep.  819).  A  state  court  has 
jurisdiction  to  remove  a  cloud  from  the  title,  created  by  a  sale 
under  a  judgment  of  the  Federal  court.  Wetherell  v.  Eherle,  123 
Ills.  666  (14  N.  E.  Rep.  675;  5  Am.  St.  Rep.  574).  The 
appointment  ad  hoc,  and  service  thereon,  was  held  to  give  the 
court  jurisdiction  to  enforce  an  interest  in  real  property.  Wade 
V.  Upshur,  42  La.  362. 


LANDLORD  AND  TENANT. 

ROBINSON  ET  AL.  V.  HOLT. 
(90  Ala.  115.) 


Ijandlord  and  tenant— BstoppeL  HeM,  that  the  tenant  is 
estopped  to  deny  the  title  of  his  landlord  while  holding  nnder  a  lease  or 
after  its  expiration. 

Same— HoldinfiT  Over.  Had,  that  if  a  tenant  hold  over,  without 
paying  rent  or  acknowledging  a  oontinnation  of  the  tenancy,  he  becomes 
either  a  trespasser,  or  a  tenant,  at  the  option  of  the  landlord. 

Sec.  267«  Facts  stated.  This  action  was  brought  by 
appellants,  suing  as  partners,  against  P.  S.  Holt,  their  alleged 
tenant,  to  recover  $100,  rent  for  the  year  1888;  and  was  com- 
menced by  attachment,  sued  out  on  the  10th  December,  1888,  on 
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the  ground  that  a  portion  of  the  crop  had  been  removed  froxtt 
the  rented  premises  without  the  plaintiff's  consent.  The*  defend- 
ant pleaded  the  general  issue,  and  several  special  pleas  denying^ 
the  tenancy;  and  issue  seems  to  have  been  joined  on  these  sev* 
eral  pleas  without  objection.  On  the  trial  it  was  proved^  as 
appears  from  the  bill  of  exceptions,  that  the  tract  of  land  had 
belonged  to  the  defendant,  and  was  by  him  mortgaged  jto  the 
plaintiffs  by  deed  dated  January  13th,  1885;  that  the  land  was 
sold  under  the  mortgage  in  February,  1886,  the  plaintiffs  becom- 
ing the  purchasers,  as  authorized  by  its  terms,  and  reeeiving  a 
deed  from  the  auctioneer;  that  the  defendant  continued  in  pos- 
session of  the  land,  but  attorned  to  plaintiffs  as  purchasers,  paid 
rent  for  the  year  1886,  and  gave  his  note  for  $100,  the  agreed 
rent  for  the  year  1887.  The  note,  which  was  produced,  was 
dated  18th  February,  1887,  payable  on  the  1st  November,  and 
stated  that  the  lease  was  to  <<expire  with  the  current  year."  W. 
Thompson,  a  witness  for  plaintiffs,  testified  that  he  acted  as  their 
agent  in  renting  the  place,  collecting  the  rents,  etc. ;  that  when 
the  note  was  executed  for  the  rent  of  the  year  1887,  <<he  told 
Holt  he  could  have  the  place  for  the  year  1888  on  the  same 
terms,  but  Holt  made  no  reply;  that  he  again  told  Holt,  in  the 
fall  of  1887,  that  he  could  have  the  land  on  the  same  terms  for 
the  year  1888,  but  Holt  made  no  reply,  .except  that  he  was  goin^ 
to  redeem  the  land;  that  nothing  more  was  said  about  it  by  Holt 
until  the  fall  of  1888,  when  he  admitted  to  witness  that  he  owed 
plaintiffs  rent  for  that  year,  and  promised  to  pay  it;  that  Holt 
had  never  redeemed  the  land,  nor  offered  to  do  so,  and  that  the 
the  rent  for  the  year  1888  had  not  been  paid,"  though  Holt  held, 
the  lands  during  that  year.  The  defendant  testified  in  his  own. 
behalf,  <<that  said  Thompson  nei^er  at  any  time  proposed  that  he 
should  hold  the  land  for  the  year  1888  on  the  same  terms  as  had 
been  contracted  for  1887,  and  he  never  at  any  time  admitted  to 
Thompson  that  he  owed  rent  for  the  year  1888;  on  the  contrary^, 
that  he  notified  Thompson,  as  plaintiffs'  agent,  in  the  Fall  or 
1887,  that  he  would  no  longer  hold  the  land  as  plaintiffs'  tenan^ 
but  repudiated  the  relation  between  them ;  and  he  testified,  also^ 
that  he  did  not  hold  the  land  in  1888  as  plaintiffs'  tenant,  but 
claimed  it  as  his  own.^'  This  being  <<all  the  evidence  in  the 
case,"  the  court  refused  several  charges  asked  in  writing  by  the 
plaintiffs,  and  gave  the  following  charges  asked  by  defendanti 
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(1.)  <<If  defendant  told  Thompson,  before  the  beginning  of  the 
year  1888,  that  he  would  not  hold  the  lands  as  plaintiffs'  tenant, 
they  will  find  for  defendant,  unless  something  afterwards  occurred 
between  the  parties,  from  which  a  contract  for  1888  can  be  rea- 
sonably inferred. "  (2.)  * 'Unless  the  jury  believe  from  the  evi- 
dence that  the  relation  of  landlord  and  tenant  existed  between 
plaintiffs  and  defendant  for  the  year  1888,  they  will  find  for  the 
defendant.''  (3.)  <*The  relation  of  landlord  and  tenant  can 
never  exist  except  by  contract. "  The  plaintiffs  excepted  to  the 
charges  given,  and  to  the  refusal  of  the  charges  asked  by  them; 
and  these  rulings  are  here  assigned  as  error. 

McClellan,  J. 

Sec.  268.    Landlord  and  tenant— Estoppel.    It 

is  thoroughly  well  settled  and  familiar  law,  that  a  tenant  cannot 
dispute  the  title  of  his  landlord  while  in  possession  under  a  lease,  or 
while  holding  over  after  the  expiration  of  this  lease.  1  Taylor 
Landlord  &  Tenant,  sec.  89;  2  Id.  sees,  705,  707;  Elliott  v. 
Dycke,  78  Ala.  150;  Wells  v.  Sheever,  78  Ala.  142;  Crim  v. 
Nelms,  78  Ala.  604;  Pope  v,  ffarkins,  16  Ala.  321;  Houston  v, 
McCurdy,  71  Ala.  570;  s.  c.  74  Ala.  162. 

Sec.  269.    Same— Holding  over.    It  is  equally  well 

settled,  that  a  tenant  for  one  year,  <<who  holds  over  after  the  ex- 
piration of  his  term,  without  paying  rent,  or  otherwise  acknowl- 
edging  a  continuance  of  the  tenancy,  becomes  either  a  trespasser 
or  a  tenant,  at  the  option  of  the  landlord.  *  *  *  But  the 
tenant  has  no  such  election ;  his  mere  continuance  in  possession 
fixes  him  as  a  tenant  for  another  year,  if  the  landlord  thinks 
proper  to  insist  upon  it;"  and  this,  notwithstanding  the  fact  that 
the  tenant  refuses  to  continue  the  lease,  and  gives  notice  of  his 
purpose  not  to  do  so.  From  this  state  of  facts,  the  landlord 
electing  to  treat  the  continued  occupancy  as  a  tenancy,  which  he 
will  be  held  to  have  done  from  slight  circumstances,  the  law  im- 
plies  a  contract  between  the  parties  for  a  lease  of  another  term  of 
one  year,  on  the  same  terms  as  were  agreed  on  in  the  express  con- 
tract  for  the  previous  terms;  and  all  the  incidents  of  this  implied 
lease,  all  the  relations,  rights  and  remedies  of  the  parties  there- 
under, are  the  same  as  if  it  had  been  an  express  renewal.  1 
Taylor's  Landlord  &  Ten.  sec.  22;  Conway  v.  Starkweather^ 
1  Den.  113;  Schuyler  v.  Smith,  51  N.  Y.  309  (10  Am.  Rep.  609); 
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Parker  V.  Hollis,  60  Ala.  411;  Wolff e  v,  Wolff e,  69  Ala.  549  (44 
Am.  Rep.  526). 

The  aspect  of  the  eridence  in  this  case  most  favorable  to  the 
rulings  of  the  court  below,  established  the  relation  of  landlord 
and  tenant  betweenthe  plaintiffs  and  defendant,  within  the  fore- 
going  principles;  and  those  rulings,  in  so  far  as  they  denied  a 
right  of  recovery  in  this  action,  proceeding,  as  it  did,  by  attach- 
ment for  the  rent  of  the  premises  during  the  year  in  which  the 
defendant  held  over,  were  erroneous. 

The  judgment  is  reversed,  and  the  cause  remanded. 

ESTOPPEL  AND  FORFEITURE. 

Sec.  270.  Definition  of  estoppel.  Estoppels  are 
legal  or  equitable  fictions  which  <*shutthe  mouth  from  speaking 
the  truth,"  and  and  are  indulged  by  the  courts  when  the  estab- 
lishment of  the  truth  would  work  an  injury  to  an  innocent  party. 
In  a  recent  case,  an  able  jurist  has  fittingly  said: — <<The  doctrine 
of  estoppel  has  its  origin  in  moral  duty  and  public  policy,  and  its 
chief  purpose  is  the  promotion  of  common  honesty  and  the 
preventation  of  fraud."  Caldwell  v.  Smithy  77  Ala.  157, 
165.  As  between  landlord  and  tenant,  estoppels  grow  out  of  the 
doctrine  of  contract.  The  landlord,  having  leased  the  premises,  is 
thereby,  as  against  the  tenant,  estopped  to  show  that  at  the  time 
of  making  the  lease  he  was  without  title,  because  to  do  so  would 
be  a  breach  of  good  faith;  and,  for  like  reasons  the  tenant,  hav- 
ing obtained  the  possession  by  virtue  of  the  lease,  is  estopped  to 
say  that  at  the  time  of  the  leasing  the  landlord  did  not  have  suffi- 
cient title  to  make  the  lease.     A  learned  author  says: — 

<<One  somewhat  peculiar  result  flowed  out  of  this  doctrine 
of  contract.  It  would  be  but  equitable  that  the  lessor  should  be 
bound  by  his  own  contract,  and  consequently  that  he  who  had 
contracted  to  grant  a  lease  to  another  should  be  considered  as 
warranting  the  possession  of  the  lands  under  the  contract;  and 
similarly  that  he  who  had  taken  the  fruits  of  the  possession  should 
not  be  allowed  as  against  his  landlord  to  dispute  his  title  to  grant 
the  lease.  This  equity  the  law  works  out  in  the  case  of  a  lease 
by  indenture  under  a  doctrine  called  that  of  *estoppel, '  prohibit- 
ing in  the  one  case  the  grantor  to  dispute  the  grant,  in  the  other 
the  tenant  to  deny  his  title  to  make  it;  and  this  albeit  the  grantor 
had  not  in  fact  either  the  lands  or  the  title  at  the  time.  The  prin- 
ciple of  'estoppel'  is,  that  what  has  once  been  affirmed  or  repre- 
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sented  to  be  the  truth,  shall  not  be  contradicted  by  the  affirmant, 
or  those  claiming  through  him,  to  the  disparagement  of  those 
who,  being  in  a  position  to  avail  themselves  of  it,  have  acted  on 
it."     Goodeve's  Modem  Law  of  Real  Property  2nd.  Ed.  p.   152. 

Sec  271.   Extent  of  this  estoppel  arS  applied  to 

tenants.  The  books  are  full  of  statements  of  the  general  doc- 
trine, that  a  tenant  is  estopped  to  deny  the  title  of  his  landlord, 
many  of  which  originated  before  the  enactment  of  statutes  gov- 
erning the  relation  of  landlord  and  tenant  and  prescribing  pro. 
cedures  for  obtaining  possession  of  land,  and  before  the  blending 
of  law  and  equity  in  one  form  of  action;  and  these  statements  are 
often  repeated  by  authors  and  jurists  with  but  little  if  any  regard 
for  the  sweeping  changes  in  ancient  doctrines,  made  by  the  legis- 
lative and  equitable  forces  to  which  we  have  alluded.  As  we  have 
seen  the  doctrine  grows  out  of  the  contract  between  the  landlord 
and  tenant,  and  therefore  extends  to  those  cases  where  the  relation 
of  landlord  and  tenant  is  created  by  express  contract,  and  should 
never  be  applied  to  a  tenancy  created  by  operation  of  law,  Vance 
V,  Johnson,  29  Tenn.  214 j  Sahler  v.  Signor,  37  Barb.  ^2%\ Baker 
V,  Hale,  6  Baxter,  46;  James  v,  Patterson,  1  Swan,  312;  and 
never  extends  to  those  who  have  not  the  capacity  to  make  the 
contract,  such  as  infants  and  married  women.  Bigelow  on  Estop- 
pel, p.  245  and  {).  512;  Herman  on  Estoppel,  Vol.  2,  p.  999; 
Bank  of  Am.  v.  Banks,  101  U.  S.  240  (25  L.  Ed.  850).  It  may 
sometimes  happen,  under  the  code  procedure,  that  the  land- 
lord, in  bringing  his  action  for  possession  against  one  whose  pos- 
session might  be  referable  to  either  a  tenancy  or  an  equitable  title, 
might  so  shape  his  suit  as  to  compel  the  tenant  to  litigate  both 
the  present  right  of  possession  and  the  equitable  title  in  the  same 
action,  or  be  forever  precluded  by  the  judgment.  In  such  a  case, 
to  permit  the  landlord  to  end  the  tenant's  claim  of  tenancy  by 
proving  that  he  had  claimed  a  title  which  the  landlord  denied,  or 
to  permit  the  landlord  to  silence  the  tenant's  claim  of  title  by  prov. 
ing  a  tenancy,  the  termination  of  which  gave  his  right  of  action, 
is  subversive  of  the  very  purpose  for  which  estoppels  are  permit- 
ted ;  hence,  it  has  been  held  that  the  estoppel  can  not  be  invoked 
by  a  landlord,  in  a  suit  wherein  he  compels  the  tenant  to  submit 
to  an  adjudication  of  both  the  right  to  possession  and  the  title  to 
the  land,  Jochen  v.  Tibhells,  50  Mich.  33 ;  Bertram  r.  Cook,  44 
Mich.  396;  McKie  r.  Anderson,  78  Tex.  207  (14  S.  W.  Rep.  576). 
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It  would  also  seem  to  be  the  better  rule,  that  the  estoppel 
should  only  extend  during  the  term  of  the  lease.  In  Coke's  Lit- 
tleton, 47  b.,  it  is  said: — «*The  estoppel  doth  not  continue  after 
the  term  ended.  For  by  making  the  lease  the  estoppel  doth  grow, 
and  consequently  by  the  end  of  the  lease,  the  estoppel  determines;" 
but  in  some  of  the  states,  where  title  can  not  be  tried  in  an  action 
for  rent  or  in  a  mere  possessory  action,  the  tenant  is  held  to  be 
estopped  to  assert  any  title  in  himself  until  he  has  first  surren- 
dered the  possession  to  his  landlord.  Brown  v,  Keller^  32  111.  152; 
Allen  V.  Paul^  24  Gratt  (Va.)  332;  Lane  v.  Orment,  17  Tenn.  86; 
Miller  v.  Lonff,  99  Mass.  13;  Landsman  v,  Drahossy  10  Neb.  172 
(4  N.  W.  Rep.  956);  Burgess  v.  Rice,  74  Cal.  590  (16  Pac.  Rep. 
496);  Tewksburif  v.  Magraff,  33  Cal.  237,  244;  Peyton  v.  Stithy  5 
Pet  485  (8  L.  Ed.  200).  It  is  also  held  that  a  tenant  can  not 
set  the  statute  of  limitations  to  running  in  his  favor  and  against 
his  landlord,  without  first  repudiating  the  tenancy  and  giving 
notice  thereof  to  his  landlord.  Udell  v.  Peak  et  a?.,  70  Tex.  547 
(7  8.  W.  Rep.  763);  Carter  v.  Town  of  La  Grange,  60  Tex.  638; 
and  this  would  seem  to  be  a  just  application  of  the  doctrine  of 
estoppel. 

The  authorities  all  agree  that  the  estoppel  of  the  tenant,  and 
those  claiming  under  him,  extends  only  to  the  title  as  it  existed 
at  the  time  of  the  making  of  the  lease.  The  tenant  is  not  estopped 
to  show  that  since  his  entering  into  the  lease  the  title  of  the 
landlord  has,  in  some  way  known  to  the  law,  been  terminated. 
Emmes  v.  Feebg,  132  Mass.  346;  Hilboum  v.  Fogg,  99  Mass.  11 ; 
Lamsonv,  Clarksony  113  Mass.  348;  Farris  v.  Mouston,  74  Ala. 
162;  Caldwell  v.  Smithy  77  Ala.  157,  166;  Clark  v.  Clarky  51 
Ala.  498;  St.  John  v.  QuitzoMy  72  111.  334;  Rgder  v.  Mouselly 
66  Me.  167;  Prestmxin  v,  Silljacksy  52  Md.  647;  Delm^rge  v. 
Mullinsy  9  Ir.  R.  C.  L.  214.  The  tenant  may  purchase  the  title 
from  the  landlord  or  at  execution  sale,  or  tax  sale,  and  set  up 
the  title  thus  acquired  against  him.  Nellis  v,  Lathrop,  22  Wend. 
121;  Tilghmanv.  LittUy  13  111.  239;  Farris  v.  Houston,  74  Ala. 
162;  Weichselhaum  V.  Curletty  20  Kan.  709;  Casey  v.  Gregory y  13 
B.  Mon.  508;  Buckley  et  al.  v.  Taggarty  62  Ind.  236,  239;  Com- 
ley  V.  Stanfieldy  10  Tex.  546;  Texas  Land  Co.v,  Turmany  53  Tex. 
619;  and  he  may  also  show  that  the  landlord's  title  has  been  ad. 
Judged  insufficient  for  his  protection.     Luns/ord  v.  Turnery  5  J.^ 
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J.   Marsh.  104   (20    Am.  Dec.  248);    Hodges  v.  Shields,  18  B. 
Mon.  828,  831. 

In  the  case  of  Gable  v,  Wetherholt,  116  111.  313  (6  N.  E. 
Bep.  453;  56  Am.  Rep.  774),  it  is  said: — <<The  tenant  must  pay 
rent  under  his  lease,  and  must  surrender  up  to  the  landlord  the 
possession  he  receives  from  him.  As  against  these  or  other  obli- 
g  ations  under  the  lease,  the  tenant  may  not  deny  his  landlord's 
title,  and  set  up  title  in  himself  or  another.  But  the  principle 
relied  upon,  or  any  other  rule  that  we  know  of,  does  not  prevent 
the  tenant  from  purchasing  any  outstanding  title,  and,  after  the 
expiration  of  the  tenancy,  and  the  yielding  up  of  the  possession, 
from  asserting  such  title  against  the  former  landlord.  The  estop- 
pel to  deny  the  title  of  the  landlord  then  no  longer  remains ;'  *  cit- 
ing Jackson  v.  Harper,  5  Wend.  246 ;  Hodges  v.  Shields,  1 8  B. 
Mon.  828;  Williams  v.  Garrison,  29  Ga.  b03;  Broton  v.  Keller^ 
32  111.  151. 

If  in  fact  the  landlord  has  no  title,  and  if  it  is  no  breach  of  the 
tenant's  duty  for  him  to  clothe  himself  with  the  true  title  while  in 
possession  under  the  lease,  we  can  not  see  how  his  establishment 
of  such  title,  when  sued  for  possession  by  his  landlord,  can  work 
any  injury  to  any  innocent  party;  and  the  working  of  such  injury 
is  the  basis  of  every  estoppel  now  known  to  the  law.  By  what 
principle  of  modern  jurisprudence  is  he,  who  has  all  the  title  there 
is,  required  to  surrender  the  possession  to  one  who  has  no  title, 
simply  that  he  may  maintain  a  suit  to  regain  the  possession  thus 
surrendered?  If  the  landlord  granted  a  lease  which  he  in  fact 
had  no  right  to  grant,  his  want  of  title  was  a  fact  peculiarly 
within  his  own  knowledge,  and  it  can  hardly  be  said  that  the  ten- 
ant, by  accepting  such  lease  and  taking  possession  thereunder, 
has  obtained  any  advantage  to  which  the  landlord  was  justly  en- 
titled. We  think  that  the  true  doctrine,  '  <that  the  tenant  is  estop- 
ped to  deny  his  landlord's  title, "  means,  that  while  the  tenant  has 
the  possession  and  claims  under  the  lease,  and  the  landlord  re- 
cognizes him  as  his  tenant,  and  protects  him  in  his  possession, 
such  tenant  cannot  refuse  to  perform  any  of  his  covenants  in  the 
lease  on  the  ground  that  the  landlord  had  no  title  at  the  time  of 
makings  the  lease.  When  the  tenant  disclaims  to  hold  under  the 
lease,  but  by  virtue  of  title  in  himself,  and  gives  due  notice 
thereof  to  his  landlord,  and  thereby,  as  we  have  seen,  sets  the 
statute  of  limitations  to  running ;  or,  when  the  landlord  affirms  hy 
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a  suit  for  poBsesslon,  that  the  tenancy  no  longer  exists,  and 
refuses  to  protect  the  tenant  in  his  possession,  no  estoppel  should 
be  claimed  on  the  part  of  either  party ;  especially  should  this  be  true 
in  all  cases  where  such  suit  for  possession  puts  the  title  in  issue, 
as  it  does  in  most  of  the  states.    See  Defenses  in  Ejectment. 

If  it  be  said  that  the  tenant  ought  to  be  bound  by  the  admis- 
sion of  title  which  he  made  by  accepting  the  lease,  it  is  sufficient 
to  answer,  that  if  the  admission  was  either  true  or  false,  the  facts 
were  certainly  more  open  to  the  landlord  than  to  the  tenant,  and 
there  can  be  no  presumption  that  the  landlord  acted  upon  such 
admission  in  bestowing  possession  upon  the  tenant.  <*Moral 
duty,"  «<publio  policy"  and  *<common  honesty"  will  not  be  pro- 
moted, by  permitting  one  who  happens  to  be  in  possession  of 
land  to  manufacture  evidence  of  title  thereto,  by  leasing  it  to 
parties  who  may  be  willing  to  accept  leases  and  pay  rent  so  long 
as  their  possession  be  not  disturbed,  or  until  they  can  obtain  a 
better  title. 

Sec.  272*    Forfeiture  by  disclaimer  at  common 

law.  Distinct  from  the  subject  of  the  preceding  section,  yet 
mu«h  confused  with  it,  by  the  loose  dicta  of  courts,  is  the  sub- 
ject of  forfeiture  by  disclaimer.  Originating  in  the  feudal  system, 
the  doctrine  prevailed  at  common  law  that  the  tenant,  by  disclaim- 
ing his  landlord's  title  and  asserting  any  claim  inconsistent  with 
it,  forfeited  his  tenancy.  Such  a  disclaimer  was  regarded  as  a  sort 
of  civil  crime  or  illegal  act,  being  a  breach  of  that  fealty  due  from 
the  vassal  to  the  lord  under  the  feudal  system.  2  Bl.  Com.  267, 
275;  Tyler  on  Ejectment,  304,  306 ;  Taylor  on  Landlord  and  Ten- 
ant,  488;  Smith's  Compendium  of  Law,  (6th  Ed.)  p.  637.  There 
has  been  much  controversy  as  to  what,  at  common  law,  amounted 
to  a  sufficient  disclaimer  to  work  a  forfeiture  of  a  tenancy;  but  it 
seems  to  have  been  settled  in  England  that  the  act  constituting 
the  cause  of  forfeiture  must  be  done  of  record,  and  that  no  mere 
parol  disclaimer  could  work  a  forfeiture.  Tyler  on  Ejectment, 
306.  In  the  case  of  Doe  d.  Graves  v,  Wellsj  2  Perry  &  Davis 
396,  there  was  a  parol  denial  of  title  before  the  suit  was  brought 
and  the  landlord  relied  upon  it  as  a  forfeiture,  and  it  was  expressly 
held  that  no  parol  disclaimer  could  work  a  forfeiture.  Lord  Chief 
Justice  Denman  said: — <<I  feel  strongly  the  danger  of  putting  an 
end  to  the  relation  of  landlord  and  tenant  by  a  mere  parol  denial 
of  title;"  and  Justice  Littledale  said: — <<I  do  not  think  a  parol 
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diflclaimer  is  safficient.  la  the  rast  nmnber  of  cases  collected  in 
Via.  Abr.  Estate  (BL  C.)  there  is  not  one  where  an  allusion  is 
made  to  a  forfeiture  being  created  by  paroL"  It  was  eqnallj  well 
settled  that  a  forfeiture  could  not  be  predicated  upon  a  defense 
made  by  the  tenant  when  sued  by  his  landlord.  Yiner's  Abridge- 
ment,  Vol.  10,  p.  382.  It  is  there  said:  <<In  a  writ  of  waste,  the 
tenant  claimed  the  fee,  and  it  was  found  against  him,  that  he  had 
only  an  estate  for  life,  and  yet  this  was  no  forfeiture."  This  was 
approved  in  Godby's  Reports,  p.  105,  and  in  Doe  v,  WdU^  supra. 
In  Scotland  the  doctrine  of  forfeiture  by  disclaimer  seems  to  hare 
become  obsolete.  Bell's  Diet,  and  Dig.  of  the  Laws  of  Scotland, 
p.  284,  and  p.  413. 

Sec.  273.  Forfeiture  by  disclaimer  in  the  United 

States.  In  this  country,  the  relation  of  landlord  and  tenant  is 
in  DO  respect  like  the  relation  of  the  lord  and  vassal  of  feudal 
times,  and  the  doctrine  of  forfeiture  has  no  application  whatever. 
In  most  of  the  states  the  character  of  the  different  kinds  of  ten- 
ancies and  the  respective  duties  of  landlord  and  tenant  are  defined 
and  prescribed  by  statute,  as  well  as  the  procedure  for  obtaining 
possession  of  land;  and  in  nearly  every  instance  these  statutes 
contravene  every  principal  'Of  the  feudal  system.  It  is  true  that 
on  this  proposition  there  is  some  conflict  of  authority,  but  the 
weight  and  the  reason  is  against  the  ancient  doctrine  of  forfeiture 
by  disclaimer. 

In  Sedgwick  &  Wait  on  Trial  of  Title,  etc.,  sec.  369,  it  is 
said:  <<The  mere  verbal  disclaimer  or  parol  denial,  by  a  tenant 
for  life,  or  years,  of  his  landlord's  title,  and  a  claim  and  asser- 
tion of  ownership  in  fee,  does  not  work  a  forfeiture  of  the  term; 
nor  will  it  authorize  the  landlord  to  maintain  ejectment  for  the 
demised  lands.*'  Washburn,  in  his  work  on  Real  Property,  vol. 
1,  p.  120,  sec.  19,  says:  '^Immediately  connected  with  the  doc- 
trine of  forfeiture  by  granting  a  larger  estate  than  the  tenant  for 
life  has,  is  that  of  forfeiture  by  disclaiming  the  title  of  him  under 
whom  he  holds,  as  affirming  in  a  court  of  record  that  the  rever- 
sion is  in  a  stranger,  by  pleading  and  the  like.  Although  such  was 
the  common  law,  it  is  not,  it  is  believed,  ever  obtained  in  this 
country."  In  the  12th  Ed.  Kent's  Com.  vol.  4,  p.  428,  the 
author  makes  the  sweeping  declaration  that  <<Such  forfeitures  by 
the  tenants  of  particular  estates  have  become  obsolete  in  this 
country;*'  and  on  p.  429,  note  b,  it  Is  said:     <<The  extraordinaiy 
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industry  and  great  experience  of  the  author  of  the  Abridgment 
and  Digest  of  American  Law  was  not  able  to  lead  him  to  any 
case,  in  our  American  courts,  in  which  there  had  been  a  forfeiture 
of  the  estate  of  a  tenant  for  life  or  years,  by  reason  of  a  breach 
of  duty  as  tenant,  hy  way  o/pUay  or  default  upon  record. "  In 
Miller  V,  Sdvens^  51  Mich.  485,  the  court  say:  "The  common 
law  doctrine  of  forfeiture,  being  founded  on  strict  feudal  princi- 
ples, is  now  believed  to  be  unjust  in  many  respects,  and  not 
applicable  to  the  present  state  of  society,  and  any  interpretation 
which  creates  a  forfeiture  is  not  to  be  favored. "  In  Rtusell  v. 
Jarvts^  15  Wis.  638,  the  court  say:  <<No  case  was  referred  to,  and 
we  have  not  been  able  to  find  any,  where  the  doctrine  (of  forfeit- 
ure by  disclaimer)  was  ever  adopted  in  this  country."  .  In  the 
case  of  Jackson  v,  Bryan^  1  Johns.  322,  326,  the  tenant  had  ex- 
pressly denied  the  landlord's  title  a  year  before  suit  was  com- 
menced, and  also  denied  it  upon  the  trial,  and  it  was  expressly 
held  by  the  court.  Chief  Justice  Kent  concurring,  that  such  dis- 
claimers did  not  work  a  forfeiture,  and  that  the  suit  in  ejectment 
could  not  be  sustained  without  notice  to  quit 

Sec,  274.    Same— Oontrary  authoritiea    In  some 

of  the  text  books,  and  in  a  few  cases,  will  be  found  loose  ex- 
pressions and  citations  of  authorities  seemingly  in  support  of  the 
ancient  doctrine  of  forfeiture  by  disclaimer.  We  have  carefully 
examined  all  of  the  cases  thus  cited,  and  find  that  many  of  them 
do  not,  in  the  slightest  degree,  consider  the  question;  some  de. 
cide  that  the  tenant  may  set  the  statute  of  limitations  to  running 
in  his  favor,  by  denying  the  landlord's  title;  «nd  a  few  of  them 
decide  that  where  the  disclaimer  has  been  made  by  a  tenant  hold- 
ing over,  and  made  a  sufficient  time  before  suit  is  brought,  it  will 
dispense  with  the  necessity*  of  demand  for  possession  or  notice  to 
quit,  not  upon  the  ground  of  forfeiture,  but  upon  the  ground  that 
such  a  disclaimer  was  a  waiver  of  a  demand  or  notice  to  quit;  but, 
'  there  is  not  one  clear  case,  in  which  the  question  was  before  the 
court  for  decision,  where  it  is  actually  decided,  that  in  a  suit  for 
possession,  in  which  both  title  and  right  to  immediate  possession 
were  put  in  issue  by  the  plaintifT,  against  one  then  in  possession 
with  his  consent,  any  defense  to  that  suit  or  to  any  other,  or  any 
mere  verbal  disclaimer  of  plaintiff's  title,  makes  that  possession 
unlawful,  or  dispenses  with  any  demand  or  notice,  which  would 
otherwise  have  been  necessary. 
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The  cases  of  Vincent  v,  Coburny  85  N.  C.  108,  and  Tohin  et 
al.  V.  Young,  124  Ind.  507,  may  be  claimed  as  exceptions  to  this 
statement.  In  the  first  of  these  cases,  it  can  scarcely  be  said 
that  any  question  of  forfeiture  was  really  before  the  court. 
Neither  party  claimed  that  there  was  any  express  contract  of  ten- 
ancy, the  court  found  that  there  was  an  implied  tenancy  from 
year  to-year,  that  there  had  been  two  demands  for  possession  by 
the  plaintiff  and  a  denial  of  his  title  by  the  defendant  nearly  a 
year  before  the  suit  was  commenced,  and  decided  that  under  the 
facts  of  that  case  no  notice  to  quit  was  necessary.  The  court  say: 
**We  have  been  unable  to  find  any  adjudication  upon  the  effect  of 
disclaimer  set  up  in  a  plea  or  answer  or  proceeding  to  recover  the 
possession  of  the  land  alleged  to  be  held  by  a  tenant  from  year  to 
year." 

In  the  other  case,  Tobin  et  al,  v,  Young^  the  facts  are  not 
very  clearly  stated  and  the  legal  principles  are  more  confused 
than  elucidated.  Two  opinions  have  been  published  in  this  case, 
17  N.  E.  Kep.  625,  and  24  N.  E.  Rep.  121.  By  reference  to  both 
of  these  opinions,  the  following  facts  material  to  the  issue,  are 
made  to  appear.  1st.  The  defendants,  for  years  prior  and  up  to 
the  time  the  suit  was  commenced,  occupied  the  land  with  the  con- 
sent of  the  plaintiff,  which  by  operation  of  law  was  a  tenancy  from 
year  to  year,  Ind.  Rev.  Stat.  sec.  6208.  2nd.  The  suit  in  eject, 
ment  was  commenced  in  August,  without  any  previous  demand  or 
notice  to  quit.  3rd.  Three  of  the  defendants  were  minors.  4th. 
The  defendants  on  the  trial  introduced  evidence  tending  to  prove 
an  equitable  title  in  themselves,  and  the  plaintiff  prosecuted  the 
case  upon  the  sole  ground  that  he  was  the  landlord  and  they  were 
his  tenants.  Upon  these  facts  the  court  held  that  the  making  of 
the  equitable  defense  was  a  forfeiture  of  any  tenancy  which  might 
have  existed,  and  that  the  plaintiff  was  entitled  to  recover  without 
proof  of  either  a  demand  for  possession  or  a  notice  to  quit.  A 
few  authorities  are  cited  but  none  of  them  in  point  The  cases  of 
Meraman  v.  Caldwell^  8  B.  Mon.  32;  Stephens  v.  Brown,  66  Mo. 
23;  Fuller  v.  Sweet,  30  Mich.  237,  do  not  decide  that  <<a  denial  of 
the  landlord's  title  makes  the  tenant  a  trespasser. "  The  effect  of 
a  defense  of  title  by  a  tenant,  when  sued  in  the  middle  of  his  crop 
year,  in  an  action  which  forces  him  to  assert  all  the  rights  he  had 
or  be  forever  precluded  by  the  judgment,  as  does  ejectment  in 
Indiana,  was  not  before  the  court  in  any  of  the  cases  cited,  nor  in 
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the  mind  of  any  of  the  text  writers  to  which  reference  is  made  in 
the  opinion  under  consideration.  The  opinion  talks  about  the 
inconsistent  positions  of  the  defendants,  but  it  is  silent  about  the 
fact  that  less  than  two  years  prior  to  this  decision,  the  same  court, 
uix)n  the  same  facts,  in  the  same  case,  unanimously  proclaimed 
just  the  opposite  conclusion.     17  N.  E.  Rep.  625,  supra. 

In  the  last  opinion,  24  N.  E.  Rep.  121,  the  court  say: — **It 
is  not  too  much  to  say,  that  no  doctrine  can  be  found  in  the 
text  books  or  in  the  decisions,  which  supports  the  contention, 
that  a  tenant  may  deny  the  landlord's  title,  and  yet  defeat  an 
action  upon  the  ground  that  the  landlord  has  not  done  all  that  he 
was  bound  to  do.'' 

This  position  is  expressly  contradicted  by  Fetres  v,  Allisoitf 
1  B.  Mon.  232  {36  Am.  Dec.  574)',  Taylor  v.  McCraken,  2  Blkf. 
£60;  Eight  v.  Beard,  13  East  klO;  Smith  v.  Moherly,  15  B. 
Mon.  {Ky.)70,  72;  Harle  v. McCoy,  7  J.  J.  Marsh.  {Ky.,)318;  Cor- 
nellisonv.  ComelUson,  1  Bush,  KyA50.  In  every  one  of  these  cases- 
the  plaintifT  held  the  legal  title,  the  defendants  were  in  possession 
with  the  plaintiff's  consent,  the  facts  were  such  as  would  create^ 
a  tenancy  from  year  to  year,  the  suit  was  commenced  without, 
either  notice  to  quit  or  demand  for  possession,  the  defendants  as* 
serted  an  equitable  title  upon  the  trial,  and  in  each  ckse  it 
was  held  that  the  defendants  might  avail  themselves  of  the  want 
of  notice  or  demand;  McKee  v.  P/ount,  3  Dallas  486;  Quimhey 
V.  Dill,  40  Me.  535;  Viner's  Abridgement,  vol.10  p.  382;  Godhy's 
Reports  p.  105;  Griffin  v.  Fellows,  81  Fa,  St.  114;  Delancy  r. 
Ganong,  9  N.  T.  p.  1  to  27  and  cases  there  cited;  Carpenter  v. 
Denoun,  29  0,  St.  398;  are  all  cases,  in  which  the  tenant,  in  some 
way,  actually  denied  the  landlord's  title,  and  in  which  it  was  ex- 
pressly held,  that  the  tenant's  rights,-  as  tenant,  were  not  termi- 
nated by  such  denial.  f 


FRINK  V.  PRATT  A  CO. 
(130111.  327.) 


Landlord's  lien— Title  to  the  crops.  A  landlord's  lien  for  rent 
upon  the  crops  raised  upon  the  land  doee^not  give  him  title  to  the  oropsv 
and  he  cannot  maintain  trover  for  conversion  against  one  who  puiQhaBeff 
the  oiop  Horn,  the  tenant. 
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Shope,  C.  J. 

Seo  275-  Facts  stated.  Appellees  were  dealers  in 
grain  at  Decatur,  Illinois.  Their  agent  at  Lake  City  purchased 
of  one  Wampler,  Dec.  11,  1885,  2498  bushels  of  corn,  in  cribs  on 
the  farm  then  occupied  by  Daniel  Wampler,  to  be  accepted  by 
Twaddell  in  the  crib,  and  full  payment  was  made  of  the  price  of 
the  com  Jan.  1,  1886.  Shortly  afterward  the  com  was  shelled, 
hauled  to  Lake  City,  and  shipped  to  appellees  at  Decatur,  by 
their  agent,  and  in  the  regular  course  of  business  was  forwarded 
by  appellees  to  their  customers  in  the  eastern  cities.  This  is  an 
action  of  trover,  by  appellant,  against  appellees,  to  recover  damages 
lor  the  wrongful  conversion  of  said  com,  he  claiming  a  lien  thereon, 
fis  landlord  of  Wampler,  for  rents  due  for  the  farm  on  which  the 
fiame  was  raised,  for  the  years  1884  and  1885. 

There  is  no  doubt  but  Wampler  was  the  tenant  of  appellant, 
under  a  written  lease,  by  which  the  farm  upon  which  the  corn  in 
controversy  was  raised,  was  demised  to  Wampler  for  three  j-ears. 
The  rent,  payable  the  1st  of  January  of  the  next  year,  was  $500 
in  cash  and  the  taxes  accruing  on  the  land.  At  the  time  of  the 
sale  of  the  com  there  was  due  and  unpaid  on  the  rent  of  1884 
about  $149,  while  upon  the  rent  of  1885,  which  fell  due  January 
1,  1886,  nothing  had  been  paid.  It  would  seem  that  the  corn 
sold  by  the  tenant  to  the  appellees  was  the  crop  raised  in  1885, 
and  if  that  be  so,  appellant  had  no  lien  thereon  for  the  rent  of  the 
year  1884  remaining  unpaid.  Frettyman  v.  Unlandy  77  111.  206. 
However,  the  first  question  presented  by  the  record  is,  whether 
the  action  will  lie, — that  is,  was  appellant  invested  with  such 
right  of  property  in,  or  right  to  the  possession  of,  the  com 
alleged^  to  have  been  converted,  as  would  enable  him  to  maintain 
an  action  of  trover. 

Sec.  276.     Landlord's  lien— Title  to  cropa     In 

trover  the  plaintiff  must  recover  on  the  strength  of  his  own  title 
to  the  property,  without  regard  to  the  weakness  of  that  of  his 
adversary.  It  is  a  possessory  action,  and  in  order  to  maintain  it 
the  plaintiff  must  show  in  himself  either  a  general  or  special  prop* 
ierty  in  the  thing  converted.  Davidson  v,  Waldron,  31  Dl.  120 
(83  Am.  Dec.  206).  It  is  essential  that  the  plaintiff,  at  the  time 
of  the  conversion,  should  hiive  not  only  the  right  of  property  in 
the  chattel,  but  also  the  right  to  its  immediate  possession. 
Chitty's  PI.  149;  Bailetf  v.  Godfrey,  et  al,  54  111.  509  (5  Am, 
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Kep.  157);  Forth  v.  Purihy^  82  III.  152;  Owens  et  al  v.  Weed- 
man.  82  111.  409 ;  Bertholf  v.  Qutnlan,  68  111.  297.  The  plaintiff 
mast  show  a  legal  title.  His  right  to  possession  must  be  imme- 
diate, absolute  and  unconditional,  and  not  dependent  upon  some 
act  to  be  done  by  him.  Owens  et  al.  v.  Weedman^  supra, 
Cooley,  in  his  work  on  torts,  p.  445,  says:  <<When,  therefore, 
it  is  said  that  the  plaintiff  in  trover  must  have  had,  at  the  time 
of  the  conversion,  the  right  to  the  property  and  also  a  ^right  of 
possession,  nothing  more  can  be  intended  than  this:  that  the 
right  of  which  he  complains  he  has  been  deprived  must  have  been 
either  a  right  actually  in  possession,  or  a  right  immediately  to 
take  possession:  It  is  not  enough  that  it  be  merely  a  right  in 
action,  or  a  right  to  take  possession  at  some  future  da}'." 

The  statute  gives  the  landlord  a  lien  on  <<the  crops  grown  or 
growing  upon  the  demised  premises  for  the  rent  thereof,"  etc., 
but  does  not  invest  him  with  the  title  thereto,  either  general  or 
special.  For  any  injury  to  the  crops  grown  or  growing,  the  right 
of  action  is  in  the  tenant  alone.  The  legal  title  remains  in  the  ten- 
ant, charged  with  the  lien  of  the  landlord  thereon,  until  it  i- 
divested  in  some  mode  known  to  and  recognized  by  the  law.  ThL 
lien,  in  respect  to  the  legal  rights  of  the  holder,  is  in  some  respects 
analogous  to  the  lien  given  by  law  under  executions.  An  execu- 
tion is  a  lien  upon  the  personal  property  of  the  debtor  not  exempt, 
from  the  time  it  comes  to  the  officer's  hands,  and  giyes  the  officer 
the  right  to  seize  and  sell  the  same  for  the  satisfaction  of  the  judg- 
ment upon  which  it  has  issued.  But  without  a  levy,  or  reducing 
the  property  of  the  debtor  to  possession,  the  officer,  though 
clothed  with  a  lien,  has  no  such  title  to  the  property  as  will  enable 
him  to  maintain  trover  for  its  conversion  by  another.  In  Mul- 
heisen  et  al.  v.  Lane^  82  111.  117^  it  is  held  that  an  officer  acquires 
no  such  interest  in  property,  prior  to  his  seizure  thereof  under  his 
execution,  as  will  give  him  the  right  to  recover  the  value  thereof 
in  an  action  of  trover,  or  the  property  itself  in  replevin,  and  that 
until  after  a  levy  he  has  no  such  right  in  the  property  that  he  can 
maintain  any  action  in  respect  thereof,  and  that  the  mere  right  to 
levy  upon  the  property  gives  the  officer  no  interest  in  the  property 
itself.  See,  also,  Davidson  ».  Waldron^  supra ;  Powers  v.  Wheeler^ 
63111.  29.  In  Watt  v.  Scofield,  76  111.  261,  the  tenant,  before  his 
rent  fell  due,  sold  the  entire  crop  to  Watt,  who  was  shown  to  have 
had  notice  of  the  landlord's  lien.  The  landlord  sued  Watt  in  trover 
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before  issuing  a  distress  warrant.  The  court,  while  holding  that 
Watt  was  not  a  hona  fide  purchaser  without  notice,  and  therefore 
liable  to  the  landlord  in  an  appropriate  action,  held  that  trover 
would  not  lie. 

If,  then,  a  sheriff  without  a  levy  of  his  execution,  cannot 
maintain  trover  for  a  conversion  of  the  execution  debtor's  prop- 
erty after  his  lien  has  attached,  it  is  difficult  to  perceive  upon 
what  principle  a  landlord,  having  a  mere  lien  on  his  tenant's 
crop,  can  maintain  an  action  of  trover  against  a  purchaser  from 
his  tenant,  either  with  or  without  notice  of  the  landlord's  lien. 
Until  the  landlord  has  issued  his  warrant  he  will  have  no  such 
title  or  interest  in  the  crop  itself  as  will  enable  him  to  maintain 
trover.  Until  then  he  is  not  even  entitled  to  the  possession.  The 
landlord's  interest  in  the  property  of  his  tenant  who  pays  a  cash 
rent,  is  that  of  a  mere  security  for  the  payment  of  the  rent.  It 
differs  materially  from  the  security  of  a  chattel  mortgage.  In 
the  case  of  a  chattel  mortgage,  the  legal  title  passes  to  the  mortga- 
gee  as  a  security  for  the  performance  of  the  conditions  of  the 
mortgage,  and  hence,  on  a  breach  of  the  condition,  trover  or  re- 
plevin will  lie.  But  as  between  landlord  and  tenant,  as  we  have 
seen,  the  latter  holds  the  legal  title,  subject  to  be  taken  away  by 
appropriate  proceedings  to  enforce  the  landlord's  lien.  It  is  true 
that  this  lien  is  given  by  the  statute,  and  does  not  depend  upon 
the  issue  or  levy  of  the  distress  warrant  for  its  existence  or  vital- 
ity and  that  it  may  be  enforced  against  or  upon  the  property  to 
which  it  attaches^  so  long  as  the  same  may  be  found.  Nor  do 
we  intend  to  be  understood  that  the  issue  and  levy  bf  a  distress 
warrant  is  the  exclusive  or  only  remedy  for  the  assertion  or  pro- 
tection of  a  landlord's  lien.  Tliompson  v.  Mead,  etah,  67  111. 
395;  Hunter  et  al  v,  Wdtfield,  89  111.  231;  Wetsel  v,  Mayers 
et  aLj  91  111.  497.  Thus,  if  a  crop  of  the  tenant  be  taken  on  ex- 
ecution or  writ  of  attachment,  the  landlord's  lien  upon  the  cropa 
grown,  for  the  rent  of  that  year,  whether  due  or  not,  is  superior, 
and  will  hold  the  property.  O'Hara  v,  JoneSy  46  111.  288;  au- 
thorities supra. 

If  appellees  were  not  hona  fide  purchasers  of  the  corn,  with- 
out notice  of  appellant's  lien  thereon,  or-  the  purchase  was  made 
to  defeat  the  landlord's  lien  by  placing  the  com  beyond  the 
reach  of  a  distress  warrant  properly  issued,  an  appropriate  rem- 
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edy.  is  provided.     Powers  v.  Wheeler  et  aL,  63  111.29;    Watt  v. 
Scofield,  supra]  Pretty  man  v,  Uhland,  supra. 

All  qaestions  of  fact  controverted  between  the  parties  have 
been  settled  against  the  contention  of  appellant  by  the  judgment 
of  the  Appellate  Court. 

We  are  of  the  opinion  that  there  was  in  appellant  no  right  of 
recovery  in  this  cause,  and  the  judgment  of  the  Appellate  Court 
will  be  affirmed. 

Judgment  affirmed. 

Bee  Epitome  of  oases. 


EILET  V.  SIMPSON. 
(88  CaL  217.) 


Defective  premises— Landlord's  liability  to  stranger.    A 

landlord  is  not  liable  to  a  stranger  for  consequences  resttlting  from  a  nuis- 
ance upon  the  leased  premises  nnless  the  nuisance  existed  at  the  time  the 
premises  were  demised,  or  the  strnctnre  was  in  such  a  condition  that  it 
would  be  likely  to  become  a  nuisance  in  the  ordinary  and  reasonable  use 
of  the  same  for  the  purpose  for  which  it  was  constructed  and  let,  and  the 
landlord  failed  to  repair  it,  or  the  landlord  authorized  or  permitted  the 
act  which  caused  it  to  become  a  nuisance  occasioning  the  injury. 

Shabpstein,  J. 

Sec.  277.  Facts  stated.  This  action  is  brought  to 
recover  damages  caused  by  the  falling  of  an  awning  and  a  por- 
tion of  a  brick  wall  upon  the  plaintiff  while  passing  along  on  a 
sidewalk  under  said  awning.  Defendants  were  the  owners  and 
lessors  of  the  building  to  which  said  awning  was  attached.  The 
case  was  tried  by  a  jury,  which  rendered  a  verdict  in  favor  of  the 
plaintiff  for  five  thousand  dollars.  Defendants  moved  for  a  new 
trial  on  several  grounds,  one  of  them  being  *  ^insufficiency  of  the 
evidence  to  justify  the  verdict. "  The  motion  for  a  new  trial  was 
overruled,  and  from  the  order  overruling  it,  and  the  judgment  this 
appeal  is  taken. 

There  was  sufficient  evidence  to  justify  a  finding  that  the 
wall  to  whieh  the  awning  was  attached  was  not  of  sufficient 
strength  to  support  that  burden,  although  it  did  support  it  sev- 
eral months.  But  the  evidence  is  abundantly  sufficient  to  justify 
a  finding  that  it  was  carelessness  to  hang  such  an  awning  to  a  wall 
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in  the  condition  that  this  wall  is  proven  to  have  been.  And  some- 
body was  guilty  of  carelessness  in  placing  it  there.  The  build- 
ing, or  some  part  of  it,  was  occupied  by  tenants  of  appellants,  and 
it  was  doubtless  at  the  instance  of  those  tenants  that  the  awning 
was  put  up,  and  it  was  put  up  by  contractors  employed  by  said 
tenants.  But  appellants  not  only  knew  of  and  consented  to  the 
erection  of  the  awning,  but  contributed  the  lumber  for  its  con- 
struction, the  tenants  providing  the  iron  used  in  the  construction 
of  it,  and  paying  the  contractors  for  the  work  on  it. 

Sec.  278.  Defective  premises— Liability  of  land- 
lord for  injury  resulting  therefrom.  In  Kalis  v.  Skat- 
tuck,  69  Cal.  593  <11  Pac.  Bep.  346;  58  Am.  Rep.  568),  this  court 
said:  <<It  is  well  settled  that  a  landlord  is  not  liable  for  such  con- 
sequences unless, — (1).  The  nuisance  occasioning  the  injury  ex- 
isted at  the  time  the  premises  were  demised;  or,  (2).  The  struc- 
ture was  in  such  a  condition  that  it  would  be  likely  to  become  a 
nuisance  in  the  ordinary  and  reasonable  use  of  the  same  for  the 
purpose  for  which  it  was  constructed  and  let,  and  the  landlord 
ailed  to  repair  it,  Jessen  v,  Sweigert',  66  Cal.  182  (4  Pac.  Rep. 
1188);  Rector  v,  Burkhard,  3  Hill  ,193;  Mullen  v.  St  Johuy  57  N. 
T.  569  (15  Am.  Rep.  530);  j^tt^ey  v,  Eyan,e4  Md.  426  (11  Gent. 
Rep.  626;  54  Am.  Rep.  772);  Wood  on  Nuisances,  sees.  295, 
676;  Wood  on  Landlord  and  Tenant,  918;  or,  (3).  The  landlord 
authorized  or  permitted  the  act  which  caused  it  to  be  a  nuisance 
occasioning  the  injury." 

In  this  case  appellants  not  only  authorized  or  permitted  the 
act  which  caused  the  nuisance  occasioning  the  injury,  but  con- 
tributed to  it  by  furnishing  material  to  be  used  in  creating  it. 
Under  the  rule  above  stated,  appellants  are  certainly  liable  for  the 
consequences  of  an  act  to  which  they  contributed. 

We  perceive  no  merit  in  any  of  the  exceptions  taken  to  the 
rulings  of  the  court  during  the  trial.  The  damages  awarded  the 
plaintiff  are  not,  in  our  opinion,  excessive,  and  the  instruction  of 
the  court  on  the  subject  of  damages  was  not  erroneous. 

Judgment  and  order  affirmed. 

Thornton,  J.,  and  McFarland,  J.,  concurred. 

See  Epitome  of  oasee. 
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Lloense— Bevooation  of.  Where  the  reyocition  doer  not  arooixnt 
to  a  frand  upon  the  rights  of  the  licensee,  a  parol  license  may  be  r««voked 
at  any  time  withoat  notice;  and  a  oonyeyanoe  of  the  real  estate  amounts 
to  a  reyocation. 

GiLFILLAN,  C.  J. 

Sec.  279.  Facts  stated.  Block  1  Hopkins'  addition 
to  St.  Paul,  is  bounded  by  Third,  Fourth,  Rosabel  and  Broadway 
streets,  and  the  surface  of  the  entire  block  was,  at  the  time  of 
the  acts  complained  of,  several  feet  below  the  surface  of  the  sur- 
rounding streets.  The  land  was  wet  On  it  were  springs,  the 
water  from  which  seems,  unless  carried  off  by  drains,  to  have 
spread  over  the  surface  of  the  block.  The  plaintiff  was  in  pos- 
session, under  a  lease  from  the  owner,  of  the  north  half  of  lot  5^ 
which  extended  from  Rosabel  street  across  the  block  to  Broad- 
way. On  the  west  end  of  the  half-lot  he  had  a  building  fronting 
on  Rosabel  street,  and  occupied  by  himself  as  a  hotel;  on  the  east 
end  he  had  another  building  fronting  on  Broadway,  and  occupied 
by  a  tenant  of  his.  For  the  purpose  of  keeping  the  water  drained 
off  his  premises  he  had  constructed  two  drains — one  on  the  half- 
lot  running  east,  and  venting  into  a  sewer  under  Broadway;  the 
other  running  south,  across  that  part  of  the  block  lying  south  of 
his  half-lot,  and  venting  into  the  sewer  under  Third  street.  No 
serious  question  seems  to  have  been  made  of  his  right  to  have  and 
maintain  the  former  of  these  drains.  As  to  the  other,  it  appears 
that,  several  years  before  the  acts  complained  of,  the  then  owner 
of  the  land  across  which  it  runs  gave  plaintiff  oral  permission  (there 
being  no  consideration  for  the  permission)  to  construct  and  main- 
tain it.  Pursuant  to  such  permission  he  constructed  the  drain, 
and  maintained  it  until  the  time  of  the  acts  complained  of.  After 
its  construction  the  then  owner  of  the  land  conveyed  it  to 
George  G.  Squires,  and  he  conveyed  it  to  defendant.  Defendant 
also  took  a  conveyance  of  plaintiff's  half-lot,  subject  to  his 
leasehold  interest.  In  the  fall  of  1886  the  defendant  made  prep- 
arations to  erect  a  large  building  on  the  land  thus  acquired  by  it, 
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and,  as  alleged  by  the  plaintiff,  and  as  his  evidence  tended  to 
prove,  for  that  purpose  it  dug  trenches,  drove  piles,  destroyed 
the  two  drains,  entered  upon  and  injured  plaintiff's  half-lot.  As 
a  consequence  of  destroying  the  drains,  the  water  accumulated 
during  the  following  winter  on  plaintiff's  premises,  and  seriously 
injured  the  building  occupied  by  him,  and  prevented  his  bene- 
ficial use  of  it.  The  main  item  of  damage  was  that  alleged  to  have 
been  caused  by  so  destroying  the  drains  and  causing  the  water  to 
accumulate.  The  evidence  indicates  that  the  accumulation  of 
water  was  mainly  due  to  the  destruction  of  the  drain  venting  into 
Third-street  sewer.  Hence  the  question  of  what  liability  was  in- 
curred by  defendant  by  destroying  that  drain  is  important. 

Sec.  280.    License — Revocation  of.     The  plaintiff 

constructed  and  maintained  that  drain  under  a  mere  oral  license 
from  the  owner  of  the  land.  Such  a  licensees  revocable  at  any 
time.  This  proposition  follows  necessarily  from  the  law  that  in- 
terests in  real  estate  cannot  be  created  by  parol.  Such  a  license 
gives  the  licensee  no  right  to  continue  doing  what  he  is  thus 
licensed  to  do,  though,  until  revoked,  it  protects  him  from 
liability  for  acts  done  under  it.  To  the  rule  that  a  parol  license 
to  enter  on  real  estate  is  revocable  there  are  some  exceptions, 
though  this  case  does  not  come  within  them.  They  save  the 
right  to  the  licensee,  not  to  occupy  the  land  permanently,  but  to 
do  some  single  act  upon  it;  as,  if  one  sell  a  chattel  situate  on  the 
land  of  the  seller,  the  purchaser  to  take  it  awaj^  there  arises  by 
implication  a  license  to  the  purchaser  to  enter  upon  the  land  for 
the  purpose  of  removing  the  chattel,  and  this  cannot  be  revoked 
until  he  has  had  a  reasonable  opportunity  to  do  so.  And  a 
license  to  place  a  building  on  land  cannot  be  revoked  so  as  to 
prevent  the  licensee  removing  the  building  within  a  reasonable 
time.  Where  a  license  is  revocable,  it  is  revoked  by  a  convey- 
ance of  the  land.  Harris  v,  Gillingham^  6  N.  H.  9  (23  Am. 
Dec.  701);  Cook  v.  Stearns^  11  Mass.  533;  Bridges  v.  Purcell^ 
1  Dev.  &  B.  492;  Foot  v.  New  Haven  <Ss  Northampton  Co.^  23 
Conn.  214]  Seidensparger  v.  Spear ,  17  Me.  123  (35  Am.  Dec.  234); 
Carter  v.  Harlan,  6  Md.  20.  The  license  was  therefore  revoked 
by  the  conveyance  of  the  original  licensor,  and,  unless  it  was  re- 
newed by  acquiescence  of  the  grantee  in  the  maintenance  of  the 
drain,  it  was  entitled  to, cut  no  figure  in  the  case. 
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The  conrt  below,  in  its  charge,  treated  the  case  as  though  the 
license  had  not  been  revoked.  It  charged  that  the  owner  of  the 
property  had  the  right  to  revoke  it  at  any  time,  but  qualified  this 
with  this  instruction,  to  which  there  was  a  proper  exception:  <<But 
if  this  drain  was  there  upon  the  premises,  had  been  there  for 
years,  and  this  defendant,  when  it  went  to  improve,  found  it 
there,  it  was  its  duty  either  to  give  notice  to  the  plaintiff  that  the 
license  was  revoked,  or  to  take  reasonable  and  proper  means  to 
prevent  any  damages  arising  from  what  it  did  in  reference  to 
stopping  it  up."  This  instruction  assumes  that  the  existence  of 
the  drain  on  the  defendant's  land  by  mere  naked  license  created  a 
right  in  the  licensee,  and  a  duty  to  him  on  the  part  of  the  defend- 
ant, that  would  prevent  the  latter  using  its  land  as,  but  for  the 
existence  of  the  drain,  it  might  have  done,  unless  it  first  gave 
notice  of  a  revocation.  Under  the  evidence  in  the  case,  the  jury 
must  have  understood  this  to  mean  express  formal  notice;  for  there 
could  be  little  doubt  on  the  evidence  that  the  plaintiff  had  knowl- 
edge that  the  license  had  been  revoked.  Defendant  had,  with  his 
knowledge,  commenced  on  its  land  work,  the  prosecution  of  which 
necessarily  prevented  the  continuance  of  the  drain.  It  is  proba- 
bly true,  in  general,  that  the  protection  which  the  license  affords 
the  licensee  in  doing  what  it  permits  him  to  do  continues  until 
notice,  so  that  he  cannot  be  liable  for  acting  under  it  until  notice 
of  revocation.  This,  however,  has  been  held  not  to  be  the  rule 
upon  a  revocation  by  a  grant  to  a  third  person.  Wallis  v.  Ilarru 
souy  4  Mees.  &  W.  538.  We  think  the  proposition  in  the  charge 
is  contrary  to  principle  and  authority, — ^to  principle  because  it 
attributes  to  a  naked  license  the  quality  of  creating  a  right  which 
cannot  be  created  by  parol.  Among  the  multitude  of  decisions 
on  the  subject  of  parol  licenses  we  find  but  two  precisely  analo- 
gous to  this:  Hewlins  v.  Shippam,  5  Bam.  &  C.  221,  and  Fentu 
timan  v.  Smith,  4  East,  107.  In  the  former  case  the  defendant 
had  given  plaintiff  license  to  maintain  a  drain  across  his  premises, 
and  had  without  notice  obstructed  the  drain,  so  as  to  prevent  the 
water  flowing  through  it.  The  action  was  for  damages  caused  by  so 
doing,  and  it  was  held  that  plaintiff  could  not  recover,  for  that  a 
right  in  the  land  could  not  be  created  by  parol.  The  other  case 
was  similar  to  it,  and  there  was  a  similar  decision.  As  there  will 
have  to  be  be  a  new  trial  for  the  error  in  this  instruction,  it  is  not 
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necessary  to  consider  any  of  the  other  exceptions,  further  than  to 
say  we  see  no  error  in  them. 

Order  reversed. 

NoTs. — See  Annotations  to  next  oase. 


OLMSTEAD  V.  ABBOTT. 
(61  Vt.  281.) 

Parol  license.  Where  the  plaintiff  and  defendant  had  entered  into 
an  agreement,  which  amounted  to  a  parol  license,  to  flow  the  lands  of  the 
defendant  upon  the  payment  of  a  reasonable  compensation,  it  was  held 
that,  after  the  plaintiff  had  expended  large  smns  of  money  upon  the 
strength  of  the  license,  the  defendant  could  not  revoke  it. 

Tapt,  J. 

Seo,  281.  Facts  stated.  The  orator  alleges  that  in 
February,  1879,  the  defendant  agreed  that  if  he,  the  orator,  would 
buy  the  Smith  mill  site,  erect  a  shop  and  build  a  dam  thereon,  he 
would  give  the  orator  the  right  to  flow  his,  the  defendant's,  land 
situated  on  Hall's  brook  above  the  site,  if  it  was  necessary 
to  do  so  in  order  to  give  sufficient  head  and  power  to  propel  the 
orator's  machinery;  that  relying  upon  said  agreement  he  did  buy 
the  site  and  erect  the  mill  in  the  summer  of  1879;  that  after- 
wards, in  August  of  that  year,  as  he  was  about  to  build  the  dam, 
the  defendant  claimed  compensation  of  the  orator  for  the  right  of 
llowage,  and  the  orator  agreed  to  pay  it  and  an  agreement  was 
entered  into  as  to  the  manner  of  ascertaining  the  amount  to  be 
paid,  by  submission  to  parties  then  agreed  upon,  the  details  of 
which  it  is  unnecessary  to  state;  that  the  defendant  refused  to  go  on 
with  the  submission  and  no  award  was  made;  and  further  alleg- 
ing that  a  dam  with  flash  boards  six  feet  in  height  was  necessary 
to  give  the  requisite  flowage.  Such  in  substance  are  the  main 
allegations  of  the  bill.  The  report  of  the  master  in  its  findings  of 
the  facts  sustains  the  orator,  in  his  claims  as  to  the  arrangement 
originally  made  between  him  and  the  defendant,  and  show  that 
prior  to  the  arrangement  between  them  in  August,  1879,  the 
orator,  relying  upon  the  agreement  of  the  defendant,  had  pur- 
chased the  site  and  erected  a  shop  at  a  cost  of  about  one  thousand 
dollars;  that  upon  claim  being  made  by  the  defendant  that  the 
orator  should  pay  for  the  flowage  right,  the  orator  did  agree  to 
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pay  the  damage  eansed  by  a  dam  five  feet  in  height,  and  it  was 
then  agreed  that  he  should  have  the  right  to  flow  the  defendant's 
land  by  a  dam  of  that  height;  and  that  the  damages  so  caused 
should  be  ascertained  in  the  manner  alleged  in  the  bill*, 
that  the  orator,  relying  upon  the  arrangement  thus  entered  into, 
built  the  dam  at  an  expense  of  two  thousand  dollars  and  placed 
machinery  in  the  shop  and  had  thus  invested  all  his  property  in 
the  enterprise.  No  objection  had  been  made  by  the  defendant  to 
the  flowing  of  his  land  by  the  orator  prior  to  the  completion  of 
the  dam  and  shop.  At  the  time  of  the  negotiation  by  the  parties 
in  August,  1879,  there  was  no  attempt  by  the  defendant  to  re* 
Toke  the  license  theretofore  given  the  orator  to  flow  the  land. 
The  controversy  was  whether  the  flowage  should  be  paid  for,  and 
resulted  in  the  modification  of  the  original  agreement  in  two  re- 
spects, viz. :  the  extent  to  which  the  land  should  be  flowed,  and 
that  it  should  be  paid  for,  and  in  connection  with  the  latter  a 
provision  for  ascertaining  the  amount  to  be  paid.  Under  the 
agreements  as  above  stated  the  orator  bought  the  Smith  mill  site, 
expended  several  thousand  dollars  upon  the  dam  and  buildings, 
and  was  ready  to  operate  his  manufactory,  when  the  submission 
to  arbitrators  of  the  matter  of  damages  having  failed,  the  defend- 
ant revoked  the  license  he  had  given,  or  sold,  to  flow  his  land, 
and  to  the  claim  of  the  orator  that  the  agreement  in  respect 
thereto  should  be  specially  enforced  insists  that  it  was  within 
the  statute  of  frauds,  the  subject  thereof  being  an  interest  in 
lands. 

Sec.  281a.  Parol  license— Revocation  of.  We  think 

that  at  the  completion  of  the  dam  it  was  too  late  for  the  defend- 
ant to  revoke  the  license  he  had  given  the  orator.  Upon  the 
faith  of  it  the  latter  had  purchased  real  estate,  had  improved 
it  in  connection  with  his  other  lands,  had  built  upon  it  a  shop  and 
a  dam  at  great  expense,  all  of  which  will  be  substantially  lost  to 
him,  unless  the  agreement  is  enforced.  A  refusal  to  carry  out 
the  agreement  though  resting  in  parol  is  considered  a  fraud  of 
that  kind  which  gives  a  court  of  equity  jurisdiction  and  power  to 
decree  specific  performance  as  the  only  way  in  which  the  orator 
can  have  adequate  redress.  It  is  a  fraud  practiced  under  pre- 
tence of  an  agreement,  but  there  is  such  a  part  performance  that 
the  case  is  taken  out  of  the  statute.  Meach  v.  Perry ^  1  D.  C. 
182     (6   Am.    Dec.    719);    Hall  v.    Chaffee,  13  Vt.  150,  note; 
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Adams   V.  Patrick,  30  Vt.  516;   Griffith  v.  Abbott,  66  Vt.  356; 
Holmes  v.  Caden,  57  Vt.  111. 

It  is  said  by  the  defendant  that  the  original  license  was  given 
in  sach  indefinite  terms,  that  is,  the  orator  might  flow  the  defend- 
ant's land  if  it  was  necessary  to  do  so  in  order  to  give  sufficient 
head  and  power  to  propel  the  orator's  machinery,  that  a  court  of 
equity  would  not  decree  specific  performance.  Conceding  this 
to  be  the  true  rule  where  the  terms  of  a  license  are  indefinite, 
the  agreement  of  the  parties  in  August,  1879,  rendered  certain 
what  was  before  uncertain,  for  at  that  time  it  was  agreed  that  the 
flowage  should  be  by  a  dam  five  feet  in  height. 

The  defendant  claims  that  the  verbal  agreements  made  in  1879 
were  merged  in  the  written  contract  of  11  June,  1880.  If  it  were 
true,  it  would  perhaps  bar  a  decree  for  the  orator.  The  parties 
had  failed  in  their  attempt  to  ascertain  by  arbitration  the  amount 
of  damages  to  be  paid  by  the  orator,  for  fiowing  the  defendant's 
land;  it  was  then  too  late  for  the  defendant  to  revoke  his  license; 
the  written  contract  was  entered  into  as  a  temporary  arrangement 
of  the  difficulty,  and  by  it  the  orator  did  not  loose  his  rights  which 
he  acquired  under  the  parol  agreement  to  flow  the  defendant's 
land.  The  contract  affected  and  had  reference  only  to  the  dam- 
ages resulting  from  the  flowing,  not  the  right  to  flow.  The  ora- 
tor is  entitled  to  relief  irrespective  of  the  questions  of  duress,  and 
payment  under  protest,  and  these  questions  are  not  considered  by 
us.  Nor  do  we  deem  him  guilty  of  unreasonable  delay  in  bring- 
ing suit  for  the  specific  performance  of  the  contract,  under  the 
circumstances  detailed  in  the  master's  report.  All  reasonable 
means  should  be  taken  to  avoid  litigation  such  as  this  and  tem- 
porary arrangements  entered  into  in  such  cases  often  result  in 
becoming  permanent. 

The  argument  that  the  orator  has  not  performed  enough  under 
the  contract  to  entitle  him  to  a  decree  merits  no  consideration.  It 
would  be  difficult  to  find  a  stronger  case  in  this  respect 

It  is  objected  by  the  defendant  that  there  is  no  allegation  in 
the  bill  that  the  orator  accepted  the  proposition  of  the  defendant, 
and  therefore  was  under  no  obligation  to  him,  to  go  on  and  erect 
the  mill  and  dam,  but  the  orator  does  allege  that  relying  upon  the 
promises  and  agreements  of  the  defendant,  not  that  he  accepted 
the  proposition  and  agreed  to  erect  the  mill  and  dam,  but  that  he 
actually  did  build  the  dam  and  mill.  We  think  the  allegation  that 
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he  accepted  the  defendant's  proposition  and  agreed  to  build  the 
dam  and  mill  was  rendered  unnecessary  by  the  one  that,  relying 
upon  the  defendant's  promise,  he  did  build  them.  The  report 
sho.ws  an  absolute  acceptance  by  the  orator  of  the  defendant's 
proposition,  and  we  should  have  no  hesitation  in  allowing  an 
amendment  of  the  bill  in  that  respect  did  we  deem  it  necessary, 
but  an  allegation  that  he  executed  the  contract  implies  an  accept- 
ance. 

Seo.  282.  Amendments.  The  orator  alleges  that  he 
was  to  have  such  rights  of  flowage  as  was  necessary  to  give  suf- 
ficient head  and  power  to  propel  his  machinery.  It  is  claimed, 
that  the  allegation  is  not  sustained  by  the  facts  found  by  the 
master.  The  report  shows  that  at  the  time  of  the  negotiations  in 
August,  1879,  the  extent  of  the  flowage  permitted  by  the  origi- 
nal license  was  modified  by  an  agreement  that  the  orator  shoidd 
have  the  right  to  flow  the  defendant's  land  by  a  dam  five  feet  in 
height  The  bill  therefore  alleges  one  right,  and  the  report 
shows  another. 

The  orator  must  recover,  if  at  all,  upon  the  case  made  by 
the  bill;  neither  the  answer,  special  prayer  for  relief,  nor  the 
proofs  can  aid  him  to  recover  upon  a  case  not  made  by  the  bill. 
Thomas  V.  Warner^  15  Vt.  1\(S\  Barrett  v,  Sargeant^  18  Vt.  365. 
Upon  the  bill  as  drawn  the  orator  cannot  recover,  but  the  facts 
found  present  a  case  entitling  him  to  relief,  and  it  can  be  granted 
him,  if  the  bill  is  amended  by  adding  an  allegation  of  that  part  of 
the  contract  in  respect  to  the  right  of  flowage  by  a  dam  five  feet 
high,  as  stated  in  the  master' s  report.  As  to  the  right  and  prac- 
tice of  the  court  to  permit  amendments  under  the  circumstances 
as  shown  in  this  case,  see  the  late  cases  of  Harrington  v,  Bagon^ 
57  Vt.  644;  Dwinnell  v.  Bliss,  58  Vt.  353;  Copper  v.  Dyer,  59 
Vt  477  (59  Am.  Dec.  742);  Still  v.  Buzzel,  60  Vt  478(12 
^tl.  Rep.  209). 

The  orator  cannot  prevail  except  upon  an  amendment  to  the 
bill  as  above  indicated.  The  amendment  should  be  permitted 
upon  such  terms  as  the  Court  of  Chancery  deems  just  and  reason- 
able. 

The  decree  is  reversed  and  cause  remanded  with  mandate  in 
accordance  with  above  opinion. 
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ANNOTATIONS. 

Sec.  283.    Miscellaneous  notes.    *  'The  privilege  of 

the  use  of  the  public  streets  of  a  city  or  town,  when  granted  by 
ordinance,  is  not  always  a  mere  license,  and  revocable  at  thQ 
pleasure  of  the  municipality  granting  it,  for  if  the  grant  is  for 
adequate  consideration,  and  is  accepted  by  the  grantee,  then  the 
ordinance  ceases  to  be  a  mere  license,  and  becomes  a  valid  and 
binding  contract;  and  the  same  result  is  reached  where,  in  case 
of  a  mere  license,  it  is,  prior  to  its  revocation,  acted  upon  in 
some  substantial  manner,  so  that  to  revoke  it  would  be  inequit- 
able and  unjust.  *'  Chicago  Mun,  Gas  Light  Co,  v.  Town  of 
Lake,  130  111&.  42  (22  N.  E.  Bep.  616).  One  who  has  license 
to  enter  upon  the  real  estate  of  another,  cannot  be  regarded  as 
a  trespasser.  Willoughhy  v.  Railroad  Co.,  32  S.  C  410.  A 
verbal  permission,  given  by  one  tenant  in  common  to  a  third 
person,  to  enter  upon  land  and  cut  timber,  is  a  mere  naked  license 
and  is  not  assignable,  and  may  be  revoked  at  any  time.  Ward 
V,  Rapp,  79  Mich.  469  (44  N.  W.  Rep.  934).  Where,  with  the 
consent  of  the  owner,  one  enters  upon  land  and  takes  water  from 
a  spring  and  continues  to  do  so  for  a  period  of  fifteen  years, 
under  a  verbal  gift  of  the  water  so  taken,  his  license  to  do  so 
cannot  be  revoked.  Blaine  v,  Ray,  61  Vt.  566  (18  Atl.  Rep. 
189).  An  executed,  parol  license  was  held  to  be  irrevocable. 
Wilson  V.  Chalfant,  15   Ohio,  248  (45  Am.  Dec.  574). 

A  written  license  to  enter  upon  land  and  imbed  water  pipes, 
with  the  privilege  of  keeping  them  in  repair,  does  not  create  an 
interest  in  the  land,  nor  an  incumbrance  upon  it.  Wilkins  v. 
Irvine,  33  Ohio  St.  138.  It  is  held,  that,  under  the  guise  of  a 
license,  a  permanent  interest  in  land  cannot  be  created.  Mum- 
ford  V,  Whitney,  15  Wendell,  380  (30  Am.  Dec.  60).  A  license 
to  cut  timber  upon  the  land  of  another  is  not  assignable.  Emer- 
son V.  Fish,  6  Greenleaf,  200  (19  Am.  Dec.  206).  A  parol  license 
is  not  assignable,  and,  where  a  mill-dam  has  been  erected  under 
such  license  and  afterwards  suffered  to  fall  into  decay,  the  license 
will  be  deemed  to  be  revoked.  Cowles  v,  Kidder,  24  N.  H.  364 
(57  Am.  Dec.  287).  A  parol  license  is  not  assignable  and  may 
be  revoked  at  pleasure,  but  a  license  to  explore  for  oil  is  not 
revocable  when  it  has  been  granted  by  a  deed,  and  the  licensee 
has  taken  possession  of  the  land,  and  made  large  expenditures 
thereon,  with  the  understanding  that,  if  oil  should  be  discovered. 
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be  shoald  have  a  lease  or.  oonveyance.  Dark  v.  Johnston,  55  Pa. 
St.  164  (93  Am.  Dec.  732).  A  parol  license  to  enter  upon  land 
at  <<any  and  all  times"  and  cut  wood,  must  be  acted  upon  within 
a  reasonable  time  or  it  will  be  deemed  to  be  revoked.  Sill  v. 
Hill,  113  Mass.  103  (18  Am.  Rep.  455). 

A  contract  for  the  sale  of  growing  timber  must  be  in  writ- 
ting;  but  a  parol  agreement  for  the  sale  of  such  timber  will 
amount  to  a  license  to  the  vendee  to  enter  upon  the  land  and  cut 
timber;  and,  if  the  license  be  not  revoked  or  the  timber  is  cut,  the 
title  will  pass  to  the  vendee.  Owens  v,  Lewis,  46  Ind.  488  (15 
Am.  Rep.  295).  In  the  case  of  Hodgkins  v,  Farrington,  150 
Mass.  19  (22  N.  E.  Rep.  73),  the  court  say:  <<A  parol  license  to 
do  any  act  on  the  land  of  another  does  not  trench  upon  the  policy 
of  the  law,  which  requires  that  contracts  respecting  any  title  or 
interest  in  real  estate  shall  be  by  deed  or  in  writing.  It  gives 
the  licensee  no  estate  or  interest  in  the  land.  It  excuses  acts  done 
which  would  be  trespass,  or  otherwise  unlawful.  It  is  revocable, 
not  only  at  the  will  of  the  owner  of  the  property  on  which  it  is  to 
be  exercised,  but,  by  his  death,  by  alienation  or  demise  of 
the  land  by  him,  and  by  whatever  would  deprive  the  original 
owner  of  the  right  to  do  the  acts  in  question,  or  give  permission 
to  others  to  do  them."  In  support  of  the  same  the  court  cite, 
*^Cook  V.  Steams,  11  Mass.  533;  Stevens  v.  Stevens,  11  Mete. 
251:  Clapp  v,  Boston,  133  Mass.  367.'' 


LIENS. 


STEWART  V.  BERRY. 
(84  Ga.  177.) 


Judgment  llen-^Besolssion  of  a  land  sale.  Under  seotions 
8580  and  8586  of  the  Georgia  Code,  real  estate  held  by  a  porohaaer  under  a 
title  bond  is  Bubjeot  to  a  Hen  of  a  Judgment  against  him;  and  a  rescission 
ef  the  sale,  after  the  lien  attaches  but  before  levy  of  execution,  does  not 
affect  the  validity  of  the  lien. 
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Bleckley,  C.  J. 

Sec.  284.    Judgment  lien— BesciBSion  of  a  land 

sale.  The  first  <lnestion  is,  assaming  that  part  of  the  purchase 
money  was  paid,  whether  a  rescission  of  the  contract  after  the 
judgment  was  rendered,  but  before  the  execution  was  levied, 
would  prevent  the  land  from  being  subject  to  be  seized  and  sold 
as  the  property  of  the  purchaser.  The  code,  sec.  3580,  is  in 
these  words:  <<AU  judgments  obtained  in  superior,  justices'  or 
other  courts  of  this  State  shall  be  of  equal  dignity,  and  shall  bind 
all  the  property  of  the  defendant,  both  real  and  personal,  from 
the  date  of  such  judgment,  except  as  otherwise  provided  in  this 
code."  Section  3586  provides  for  the  specific  case  of  part  pay- 
ment of  the  purchase  money  where  the  holding  is  under  a  bond 
for  titles.  The  section  declares:  <<When  a  person  holds  prop- 
erty under  a  bond  for  titles,  and  the  purchase  money  has  been 
partially  paid,  the  same  may  be  levied  on  under  judgments 
against  such  person,  and  the  entire  interest  stipulated  in  the  bond 
shall  be  sold.  The  proceeds  of  the  sale  shall  be  appropriated, 
first  to  the  payment  of  the  balance  of  the  purchase  money,  and 
the  remainder  to  the  judgment  liens  according  to  date.  In  all 
such  cases,  notice  of  the  levy  shall  be  given  by  the  levying  oflScer 
to  the  holder  of  the  bond  for  titles,  and  also  to  the  maker 
of  the  bond,  and  in  case  of  death,  to  his  legal  representa- 
tives." In  Dowdell  v,  Neal,  10  Ga.  148,,  there  was  no  bond 
for  titles,  and  so  that  case  is  not  within  the  letter  of  the  statute. 
In  Akin  v.  Freeman,  49  Ga.  52,  the  purchaser  transferred  the 
bond  before  making  any  payment.  Wilkerson  v.  Burr,  10  Ga.  117, 
and  Estes  v.  Ivey,  53  Ga.  52,  recognize  in  some  degree  the  liabil- 
ity of  land  partially  paid  for  to  be  sold  as  the  property  of  the  pur- 
chaser under  judgments  against  him.  The  case,  however,  nearest 
in  point  is  Raioson  v.  Coffin,  55  Ga.  348.  We  think  it  makes  no 
difference  that  the  vendor  and  maker  of  the  bond  took  back  the 
land  by  rescission  after  the  judgment  lien  attached.  The  vendor, 
by  the  rescission,  simply  took  the  position  of  a  purchaser  from  his 
vendee.  Kelley  v.  Bliss,  61  Wis.  560  (21  N.  W.  Rep.  609).  The 
ruling  in  Rawson  v.  Coffin,  supra,  is  in  line  with  the  general  law 
on  the  subject  elsewhere.  Freeman  on  Judgments,  sec.  348; 
Auwtrterv,  Mathiot,  9  Sgt.  &  Rawle,  397;  RusselVs  Appeal,  15 
Pa.  St.  319;  Hamilton  v.  National  Bank,  39  La.  Annual,  932  (3 
So.  Rep.  126);  Gorham  v.  Ihrson^lW  111.  425(10  N.  E.  Rep.  1).  It 
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was  contended  in  the  argument  that  the  statute  embraced  in  sec. 
3586  of  the  code,  above  quoted,  is  a  mere  power,  and  does  not 
contemplate  any  lien  as  existing  against  the  land  by  virtue  of  the 
judgment.  This  view  would  make  seizure  necessary  to  prevent 
the  holder  of  the  bond  from  making  a  transfer  free  from  the  judg- 
ment. We  think  this  is  not  a  correct  view  of  the  statute,  and  cer- 
tainly it  cannot  be  harmonized  with  the  decision  which  was  made 
in  Rawson  v.  Coffin,  If  that  case  was  well  decided,  and  we  think 
it  was,  the  present  case  ought  to  follow  it.  The  act  of  October, 
1885,  renders  land  held  under  bond  for  titles  and  partly  paid  for 
subject  to  dower  in  behalf  of  the  purchaser's  widow.  Acts  1884-5, 
p.  92. 

There  was  evidence  indicating  that  some  of  the  pur- 
chase money  had  been  paid  before  the  rescission  took  place.  The 
court  ought  to  have  admitted  the  further  evidence  of  the  value  of 
the  land  at  the  time  the  contract  of  purchase  was  made,  for  value, 
though  indirect  evidence,  is  some  evidence  of  price.  Mitchell  v. 
AddisaUy  20  Oa.  53.  The  value  of  the  land  for  rent  would  also 
throw  light  upon  the  question  of  price. 

The  fact '  that  the  defendant  in  Ji.  fa.  was  dead,  and  the 
further  fact  that  he  had  ceased  in  his  lifetime  to  be  the  holder  of 
the  bond  for  titles,  would  excuse  the  plaintiff  from  serving  him 
with  notice  of  the  levy. 

The  court  erred  both  in  excluding  the  evidence  of  value,  and 
its  final  judgment  holding  the  land  not  subject. 

Judgment  reversed. 

NoTX. — See  Annotations  at  the  end  of  the  next  case  and  "Epitome  of 
oases*' — "Liens." 


SILVER   BOW   COUNTY    V.    STROMBAUGH. 

(9  Mon.  81.) 


Judfifinent  liens— Constitutional  law.  A  statute  which  pro- 
vides that  the  lien  of  a  judgment  for  costs  in  a  criminal  case  shall  attach 
to  the  real  estate  of  the  defendant  from  the  date  of  his  arrest  was  held 
"not  to  be  nnconstitntional  as  incumbering  the  property  without  anj 
hearing,  adjudication,  or  legal  process." 

Lien — ^ESnforcexnent  of.  The  lien  of  a  judgment  may  be  enforced 
against  a  subsequent  grantee  by  an  action  brought  against  him  to  sell  the 
land. 
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Blake,  C.  J. 

Sec.  285.  Facts  stated.  The  appellants,  as  the 
board  of  county  commissioners  of  the  county  of  Silver  Bow, 
commenced  this  suit  to  recover  the  costs  of  a  criminal  action,  and 
obtain  a  decree  for  the  sale  of  certain  real  estate.  The  court 
below  sustained  a  demurrer  upon  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  and, 
upon  the  failure  of  the  county  attorney  to  amend  his  pleading, 
entered  a  Judgment  for  the  respondent.  The  following  allegations 
of  this  complaint  must  be  deemed  facts  upon  the  hearing  of  this 
appeal.  Charles  Clayton  was  arrested  August  10,  1887,  in  Sil- 
ver  Bow  county,  by  the  sheriff,  upon  the  charge  of  the  murder  of 
Zedoo  C.  Maddux.  The  grand  jury  of  said  county,  at  a  term  of 
the  district  court,  returned  October  6,  1887,  a  bill  of  indictment 
charging  said  Clayton  with  the  crime  of  murder  in  the  first  de. 
gree  for  the  killing  of  said  Maddux.  At  a  regular  term  of  said 
court,  the  Jury  in  the  case  of  the  Territory  of  Montana  against 
said  Clayton  returned  May  23,  1888,  a  verdict  of  guilty  of  mur- 
der in  the  second  degree.  Said  court  sentenced  said  Clayton, 
June  15,  1888,  to  imprisonment  in  the  territorial  prison  for  the 
term  of  fifteen  years,  and  ordered  "that  a  civil  judgment  be  entered 
against  him  for  the  costs  of  the  prosecution  of  the  said  cause, 
amounting  to  the  sum  of  $1,581.65.  Said  Judgment  was  then 
entered  and  has  not  been  satisfied,  and  there  was  due  to  the 
appellants  thereon  at  the  commencement  of  this  action  the  sum 
of  $1,617.14.  On  August  10th,  1887,  when  said  Clayton  was 
arrested,  as  hereinbefore  set  forth,  he  was  the  owner  of  certain 
real  estate  in  said  county  of  Silver  Bow,  consisting  of  land  con- 
taining about  80  acres  and  a  water-right.  William  H.  Strom- 
^  baugh,  the  respondent,  purchased  of  said  Clayton,  November  5, 
1887,  said  real  estate,  and  received  a  deed  therefor,  which  is  re- 
corded  in  the  records  of  said  county.  It  is  alleged  in  the  com- 
plaint that  by  virtue  of  **the  arrest,  indictment,  trial,  conviction, 
and  sentence  of,  and  the  Judgment  for  costs  against,  the  said 
defendant,  Charles  A.  Clayton,  a  lien  was  created  and  now 
exists  in  favor  of  the  plaintiffs  for  the  said  sum  of  $1,617,14 
against  the  said  real  estate  and  water-right  above  described;  that 
the  plaintiffs  are  now  the  lawful  owners  of  said  Judgment  and 
claim  aforesaid  and  of  said  lien. ''  The  statute  of  the  territory 
on  which  this  action  is  founded  is  as  follows:     <<In  all  cases 
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when  a  person  shall  be  arrested  for  any  criminal  offense,  his  real 
estate  and  mining  claim  shall  be  liable  for  the  payment  of  any 
judgment  imposing  any  fine  or  costs  upon  such  person,  and  snch 
judgment  shall  be  a  lien  upon  such  real  estate  or  mining  claim 
from  the  time  of  such  arrest/'     Gomp.  Stat.  div.  3,  sec.  463. 

Sec  286.    Judgment  lienB— Oonstitutional  law. 

The  chief  question  for  our  decision  involyes  the  power  of  the  leg- 
islative assembly  to  enact  this  law.  The  respondent  insists  that 
the  statute  is  unconstitutional ;  that  the  mere  arrest,  with  or  with- 
out process  of  law,  subjects  the  real  property  of  the  accused  to  a 
lien  dating  from  such  arrest,  and  thereby  incumbers  such  prop* 
erty  without  any  hearing,  adjudication,  or  legal  process.  No 
authorities  are  referred  to  in  the  brief  of  the  respondent  to  uphold 
this  point,  and  only  one  case,  that  of  McKnight  v.  Spain,  13  Mo. 
534,  has  been  called  to  our  attention  by  the  ajlpellant.  The  stat- 
ute of  the  State  of  Missouri,  which  is  cited  in  the  opinion  of  the 
court,  is  in  these  words:  <<The  property,  real  and  personal,  of 
any  person  charged  with  a  criminal  offense  shall  be  bound  from  the 
time  of  his  arrest  or  finding  the  indictment  against  him  (which- 
ever  shall  first  happen)  for  the  payment  of  all  fines  and  costs 
which  he  may  be  adjudged  to  pay."  Rev.  St.  1845,  p.  887,  sec. 
30.  It  appears  that  Spain  had  in  his  possession,  when  arrested, 
a  watch  and  a  $100  bank-note;  that  he  was  convicted  of  the 
crime  of  grand  larceny,  and  sentenced  to  pay  the  costs  of  the  pros- 
ecution; and  that  he  conveyed,  by  a  bill  of  sale  to  his  attorney, 
this  property  < 'shortly  after  his  arrest,"  and  before  his  conviction. 
The  court  held  that  the  state  had  a  lien  on  his  property,  which 
could  not  be  divested  by  the  assignment  made  to  the  attorney, 
and  could  retain  it  to  pay  said  costs.  We  are  unable  to  perceive 
any  legal  distinction  in  the  power  of  the  legislature  which  has 
created  this  and  other  statutory  liens  to  protect  private  and  pub- 
lic parties.  Mr.  Jones,  in  hjs  valuable  treatise  on  Liens,  says: 
<'But  modem  legislation  has  many  instances  gone  beyond  the 
liens  previously  recognized  at  law  or  in  equity,  and  has  created  a 
great  number  of  new  liens;  and  the  tendency  of  legislation  in  this 
country  is  to  extend  still  further  this  remedy  for  the  protection 
of  all  persons  who  labor  or  supply  materials  for  others,  and  for 
the  protection  of  the  state  and  of  municipal  corporations  in  the 
enforcement  of  taxes  and  other  claims."  Volume  1,  sec.  97. 
The  learned  author  cites  as  an  illustration  of  the  latter,  and  ap- 
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proves,  the  case  of  McKnignt  v,  Spain,  supra.  Volume  1,  see. 
100.  The  Supreme  Court  of  the  United  States,  in  Institution  v. 
Jersey  City,  113  U.  S.  506  (5  Sup.  Ct.  Rep.  612),  held  that  the 
act  of  the  state  of  New  Jersey,  making  water  rates  upon  lands  in 
Jersey  City  a  lien  prior  to  any  incumbrances,  was  not  repugnant  to 
the  conatitution.  Mr.  Justice  Bradley,  after  stating  the  facts, 
says:  < 'When  the  complainant  took  its  mortgages  it  knew  what 
the  law  was.  It  knew  that  by  the  law,  if  the  mortgaged  lot  should 
be  supplied  with  Passiac  water  by  the  city  authorities,  the  rent  of 
that  water  as  regulated  and  exacted  by  them  would  be  a  first  lien 
on  the  lot.  It  chose  to  take  its  mortgages  subject  to  this  law, 
and  it  is  idle  to  contend  that  a  postponement  of  its  lien  to  that  of 
the  water  rents,  whether  after-accuring  or  not,  is  a  deprivation  of 
its  property  without  due  process  of  law.'*  In  the  case  at  bar, 
three  months  aftei  the  arrest  of  Clayton,  and  one  month  after  his 
indictment  for  the  commission  of  the  offence  of  murder,  the  re- 
spondent purchased  the  real  estate  of  Clayton.  It  must  be  pre- 
sumed that  he  had  knowledge  of  the  statute,  supra,  which  affixed 
a  lien  to  this  property  to  secure  the  payment  of  the  costs  which 
might  be  recovered  by  the  people  against  Clayton.  His  condi- 
tion was  the  same  as  the  vendee  of  real  estate,  which  is  sub- 
ject to  be  taken  by  the  government  for  the  non-payment  of  taxes 
by  the  vendor.  The  arrest,  indictment,  trial,  and  conviction  of  Clay- 
ton, and  the  judgment  assessing  the  costs,  have  been  regular, 
and  the  appellant  was  entitled  to  the  lien  defined  in  the  com- 
plaint. 

Sec.  287.  Enforcement  of  the  lien.  The  com- 
plaint prays  that  the  real  property  in  controversy  be  sold  to 
satisfy  the  judgment  which  was  entered  against  Clayton.  The 
contention  of  the  respondent  is  that  the  sole  means  of  enforcing 
this  demand  is  by  execution.  But  the  statute  requires  the  sheriff 
to  satisfy  the  judgment  out  of  the  real  property  belonging  to 
Clayton  on  the  day  when  it  was  docketed,  or  at  any  time  there- 
after. Comp.  St.  div.  1,  sec.  313.  The  title  to  the  premises 
was  vested  in  the  respondent  more  than  seven  months  prior  to 
the  docketing  of  the  judgment,  and  the  issuance  and  levy  of  the 
execution  would  not  afford  any  relief  to  the  appellants.  The 
criminal  practice  act  provides  that  nothing  in  the  statute,  supra, 
<<shall  be  construed  so  as  to  prohibit  the  issuing  of  execution, 
and  the  enforcing  the  collection  thereof  out  of  any  other  property 
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of  the  defendants  than  above  enumerated. "  Gomp.  St.  div.  3, 
sec.  464.  This  seems  to  contemplate  that  this  process  shall  not 
be  resorted  to  when  it  relates  to  the  real  estate  that  is  subject  to 
the  lien.  In  Railroad  Co.  v,  Fackney^  78  111.  120,  Mr.  Justice 
Walker,  in  the  opinion  said:  <<Liens  are  enforceable  in  equity 
unless  the  law  has  provided  for  another  mode.  This  is  true  of 
vendor's  liens,  equitable  and  other  mortgages,  and  all  statutory 
leins,  so  far  as  they  now  occur  to  us,  except  in  all  cases  where  the 
lien  is  in  the  nature  of  a  pledge,  and  possession  accompanies  the 
lien."  We  are  satisfied  that  the  appellants  sought  the  rightful 
remedy  in  this  action.  It  is  therefore  ordered  and  adjudged  that 
the  judgment  of  the  court  below  be  reversed,  and  that  the  cause 
be  remanded  with  directions  to  overrule  the  demurrer,  and  proceed 
in  conformity  with  this  opinion. 
Bach,  J.,  concurs. 

ANNOTATIONS. 

Sec.  288.    Extent  of  judgment  liens.    Where  a 

contract  for  the  purchase  of  land  is  made  in  good  faith  and  for  a 
full  and  adequate  consideration,  the  title  of  the  vendee  is 
superior  to  the  lien  of  a  judgment  creditor  whose  judgment 
was  recovered  against  the  vendee  only  to  the  extent  of  the  unpaid 
purchase  money.  BerryMll  v.  Potter^  42  Minn.  279  (44  N.  W. 
Bep.  251).  The  lien  of  the  judgment  does  not  attach  where  the 
seisin  of  the  judgment  debtor  is  only  transitory.  Straus  v.  Bod- 
eker's  Ex'xet  al,  86  Va.  543  (10  S.  E.  Rep.  570).  A  judgment 
lien  is  statutory,  < <none  existing  at  common  law."  Collins  v. 
Smith,  75  Wis.  392  (44  N.  W.  Rep.  510).  Under  the  statute  of 
Pennsylvania,  an  ordinary  judgment  lien  is  no  obstruction  to  the 
exercise  of  the  right  of  a  widow  to  claim  real  estate,  of  the  value 
of  three  hundred  dollars,  out  of  the  estate  of  her  deceased  hus- 
band against  whom  the  judgment  was  taken.  Graves  Estate^  134 
Pa.  St.  377  (19  Atl.  Rep.  684).  It  was  held  that  a  lien  of  a 
judgment  and  mortgage  was  not  affected  by  a  misdescription  in 
the  deed  to  the  judgment  debtor,  and  the  mortgage  from  him  to 
a  third  person,  and  that  the  prior  mortgage  prevailed  over  the 
lien  of  the  judgment.  Use  v,  Seinsheimer,  76  Texas  459  (13  8. 
W.  Rep.  329).  A  judgment  lien  is  subject  to  all  the  equities  ex- 
isting against  the  land  at  the  date  of  the  rendition  of  the  judg- 
ment, or  the  deed  when  it  becomes  a  lien.     Whipperman  v.  Dunn^ 
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124  Ind.  349  (24  N.  E.  Bep.  166,  1045);     Warren  v.  Hull,  123 
Ind.  126  (24  N.  E.  Kep.  96). 

The  lien  of  a  Judgment,  rendered  in  a  Justice's  court,  does 
not  extend  ten  years  from  the  date  of  filing  the  transcript  with 
the  clerk  of  the  circuit  court,  but  it  extends  ten  years  from  the 
.date  of  its  rendition.  Mahoney  v.  Neff,  124  Ind.  380  (24  N.  E. 
Bep.  152).  It  has  been  held  that  the  provision  in  the  statute  of 
limitations,  to  the  effect  that  it  shall  not  run  during  the  non-resi- 
dence of  the  debtor,  has  no  application  to  the  duration  of  a  Judg- 
ment lien.  Alhee  v,  Curtis  df  Morey,  77  Iowa  644  (42  N.  W. 
Bep.  508).  The  statutory  lien  of  a  Judgment  cannot  be 
extended  by  issuing  an  execution,  and  title  acquired  at  a 
sale  upon  such  execution  is  the  same  as  though  the  Judg- 
ment had  never  been  a  lien.  WelU  V.  Bower,  126  Ind.  115  (25 
N.  E.  Bep.  603).  «The  interest  which  the  lien  of  a  Judgment 
affects,  is  the  actual  interest  which  the  debtor  has  in  the  prop-  * 
erty,"  and  such  lien  will  not  be  allowed  to  stand  in  the  way  of 
prior  equities.  Wright  v,  Jones,  105  Ind.  17  (4  N.  E.  Bep.  281); 
Wells  V.  Benton,  108  Ind.  685  (8  N.  E.  Bep.  444);  Blair  v. 
Smith,  114  Ind.  114  (15  N.  E.  Bep.  817;  5  Am.  St.  Bep.  593). 
Where  there  is  an  executory  contract  for  the  sale  of  land,  the  lien 
of  a  Judgment  against  the  vendor  will  attach  to  the  extent  of  the 
unpaid  purchiase  money.  Lefferson  v.  Dallas,  20  0.  St.  68. 
Where  a  purchaser,  in  ignorance  of  judgments  against  his  vendor, 
makes  valuable  improvements  upon  the  land,  the  lien  of  such 
judgment  extends  to  the  improvements  as  '^i^ell  as  to  the  land. 
Taylor  v.  Morgan,  86  Ind.  295.  The  lien  of  a  Judgment  does  not 
extend  to  land  which  the  Judgment  debtor  holds  by  a  title  bond, 
conditioned  upon  the  execution  of  a  deed  on  payment  of  the  pur- 
chase money,  although  he  has  taken  possession  of  the  land  and 
paid  the  purchase  money  before  the  rendition  of  the  Judgment. 
Terrell  v.  Prestel,  68  Ind.  86. 

It  is  held  that  a  Judgment  is  not  a  lien  upon  an  equitable 
estate.  Loring  v,  Melendy  et  ah,  11  Ohio  355.  Where  land  is 
devised  to  the  children  of  the  testator,  and  the  executor  is  author- 
ized to  sell  and  convey  it,  and  he  does  so,  such  land  cannot  be 
attached  by  a  Judgment  creditor  of  one  of  the  children.  Smith  v, 
Anderson,  31  Ohio  St.  144.  <*The  lien  acquired  by  the  Judgment 
creditor  on  the  interest  of  the  debtor  in  the  land,  was  divested  by 
the  sale  in  partition,  and  his  equitable  right  to  that  portion  of  the 
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proceeds  of  the  sale  belonging  to  the  debtor,  having  accmed  after 
a  part  thereof  had  been  assigned  by  the  debtor,  is  subordinate  to 
the  rights  of  the  assignees,  and,  in  the  distribution  of  the  fund, 
the  amount  assigned  to  them  must  be  first  paid."  Comer  v,  Dod- 
aofiy  22  Ohio  St.  615.  The  priority  of  a  judgment  and  the  right 
to  have  it  paid  from  the  proceeds  of  the  sale  of  land,  is  not  lost 
by  the  Judgment  becoming  dormant  during  the  pendency  of  an 
action  to  subject  the  land  to  sale  and  to  ascertain  and  marshal  the 
liens  thereon.  Dempsey  v.  Bush,  18  Ohio  St.  376.  In  Kentucky 
it  is  held  that  a  lien  of  a  Judgment  does  not  extend  after  the  stat- 
ute of  limitations  has  barred  the  debt  for  which  the  Judgment  was 
taken.      Tate  v.  Hawkins,  81  Ky.  577  (50  Am.  Rep.  181). 
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(77  lo.  881.) 

Priority  of  liens— Indexes— Statute  construed.  Where  a 
statnte  requires  indexes  to  be  kept,  and  judgment  liens  to  be  entered 
therein,  a  judgment  duly  taken,  but  not  correctly  entered  in  snoh  index, 
can  not  haye  priority  oyer  a  subsequent  mortgage  taken  without  notice. 
A  judgment  indexed  in  the  name  of  "Hesse"  is  no  notice  of  a  judgment 
against  '^Hesser." 

Beck,  J. 

Sec.  289.  Facts  stated.  The  facts  npon  which  the 
decisive  questions  in  this  case  arise  are  these:  The  mortgage 
which  plaintiff  seeks  to  foreclose  was  executed  by  J.  H.  Hesser, 
and  conveys  certain  lands  in  Webster  county.  Before  the  execu- 
tion of  the  mortgage  a  judgment  had  been  rendered  against  Hcs- 
ser,  and  in  favor  of  one  Goost,  and  another  by  a  justice  of  the 
peace  of  Louisa  county,  a  transcript  of  which  had  been  filed  in 
the  oflSce  of  the  clerk  of  the  district  court  of  Webstpr  county, 
before  plaintiff's  mortgage  was  executed  and  filed  for  record. 
Plaintiff  insists  that  its  mortgage  is  the  paramount  lien,  for  the 
reason  that  defendant's  judgment  was  not  shown  by  the  <  Mndex 
of  all  liens''  required  to  be  kept  by  the  clerk  of  the  district  court 
in  his  office. 

The  decisive  question  in  the  case  is  this:  Is  plaintiff's  mort- 
gage lien  superior  to  the  lien  of  defendant's  judgment,  on  the 
ground  of  the  absence  of  an  entry  thereof  upon  the  index  required 
to  be  kept  by  the  law?     The  facts  upon  which  this  question  is  to 
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be  determined  are  as  follows:  Defendant's  judgment,  it  may  be 
assumed,  was  duly  rendered,  and  a  transcript  thereof  was  filed 
in  the  clerk's  office  in  Webster  county.  Plaintiff,  however,  in. 
sists  that  the  judgment  was  rendered  against  <<J.  H.  Hesse." 
"We  waive  inquiry  on  this  point,  as  it  need  not  be  determined,  in 
view  of  the  conclusion  we  reach  on  another  branch  of  the  case. 
It  is  also  insisted  that  the  Judgment,  after  being  filed  in  Webster 
county,  was  not,  before  the  plaintiff's  mortgage  was  executed, 
entered  upon  the  ''index  of  all  liens,"  required  to  be  kept  by 
Code,  section  197,  subdivision  8.  This  position  is  disputed  by 
defendants.  We  find  the  facts  to  be  that  the  entry  upon  this  index 
intended  to  indicate  the  judgment  gives  the  name  of  defendant 
as  J.  H.  Hesse.  The  evidence  upon  this  disputed  point  is  as  fol. 
lows:  The  plaintiff  caused  an  abstract  of  the  title  of  the  land  to 
be  made  before  the  mortgage,  which  was  for  money  loaned,  was 
accepted.  The  examiner  found  no  lien  against  Hesser.  An 
agent  of  plaintiff,  to  verify  the  examiner's  work,  examined  the 
index  of  the  liens,  and  found  nothing  against  Hesser.  They 
both  testify  that  their  examinations  were  carefully  made.  The 
first  examiner  testifies  that  some  time  after,  in  his  presence,  the 
clerk's  attention  being  called  to  the  entry  on  the  index,  he 
changed  the  name  by  adding  an  r  to  the  name  Hesse.  This  evi- 
dence is  positive,  plain  and  direct.  It  is  sought  to  be  dis- 
credited by  proof  that  a  person  who  the  witness  declares 
called  the  attention  of  the  clerk  to  the  name,  and  saw  the 
change  made,  was  not  present.  The  witness  afterwards  states 
that  he  was  not  acquainted  with  the  person  referred  to,  and  that 
he  might  have  given  the  name  which  was  repeated  by  the  witness, 
or  might  have  stated  that  he  was  the  agent  or  representative  of 
a  person  of  that  name.  But  the  witness  is  corroborated  by  the 
agent  of  the  plaintiff,  who  examined  the  title.  He  testifies  that 
when  the  mortgage  was  executed  the  name  of  Hesse  had  no  r 
affixed  to  it,  and  that  it  was  afterwards  changed  by  the  addition 
of  that  letter.  But  the  clerk  himself  corroborated  plaintiff's 
witness  on  this  point.  He  testifies  as  follows:  <*I  recollect  of 
some  persons  being  in  my  office  about  that  time,  and,  in  looking 
up  the  records  in  regard  to  this  matter,  my  attention  was  called  to 
the  name  on  the  lien  index.  The  question  arose  as  to  whether  the 
name  was  Hesse  or  Hesser.  My  reccollection  is  that  I  thought  it 
was  Hesser,  but  made  it  plainer,  by  making  or  lengthening  the 
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curve  on  the  last  letter,  but  I  cannot  now  recollect  whether  it  was 
Mr.  Lewis  and  Williams  who  was  present  in  the  office,  or  who  it 
was. "  Williams,  referred  to  in  this  testimony,  is  the  examiner  of 
the  title,  and  the  witness  testifying  for  plaintiff  and  Lewis  is  the 
person  he  states  was  present  when  the  change  was  made.  The  only 
disagreement  between  the  clerk  and  plaintiff^s  witness  is  that  the 
clerk  says  the  change  was  simply  making  the  name  plainer  by 
^'lengthening  the  curve  on  the  last  letter."  He  admits  that  there 
was  a  change,  but  wishes  it  to  be  understood  that  it  was  only  a 
little  change.  But,  according  to  his  own  admission,  the  change 
was  such  as  to  make  an  r  out  of  a  curve,  which,  to  say  the  least 
of  it,  made  certain  that  which  even  to  him  was  an  uncertainty. 
This  was  plainly  a  change  of  the  record,  wholly  unauthorized  and 
unlawful,  if  not  criminal.  No  custodian  of  records  is  authorized 
to  thus  tamper  with  them.  The  alteration  is  to  be  disregarded, 
and  the  record  is  to  be  regarded  as  it  stood  before  it  was  tam- 
pered with.  We  find  it  unnecessary  to  go  to  the  transcript  of  the 
record,  or  to  consider  certain  photographs  of  the  original  records. 
We  reach  the  conclusion  that  the  index  was  changed  upon  the 
evidence  before  us,  as  presented  in  the  abstract,  which,  so  far  as 
the  facts  stated  by  us  are  concerned,  is  not  disputed.  We  are  to 
regard  the  index  as  showing  a  judgment  against  J.  H.  Hesse, 
and  not  J.  H.  Hesser. 

It  is  plain  that  the  names  are  so  dissimilar  that  one  searching 
for  incumbrances  would  not  be  charged  with  notice  of  the  judg- 
ment, or  put  on  inquiry.  Thomas  v,  Desnei/,  57  Iowa,  58  (10  N. 
W.  Rep.  315);  Eowe  v.  Thayer,  49  Iowa,  154. 

Sec.   290.    Priority  of  liens— Indexes— Statutes 

construed.  Code  section  197,  provides  that  the  clerk  of  the 
district  court  shall  keep,  as  a  record  of  his  office,  ''a  book  in 
which  an  index  of  all  liens  in  the  district  court  shall  be  kept." 
The  same  statute  requires  indexes  of  record  books,  judgment 
dockets  and  of  some  other  records  to  be  kept.  These  records  and 
the  indexes  are  all  to  be  kept  for  use,  to  the  end  that  the  proceed- 
ings of  the  court  and  incumbrances  upon  property  may  be  readily 
discovered.  It  is  obvious  that  the  law  requires  all  of  them  to  be 
correctly  kept,  and  any  one  consulting  the  proper  index  is 
authorized  to  rely  upon  its  fullness  and  correctness. 

It  is  plain  that  the  <  <index  of  all  liens"  shows  all  judgments 
in  the  court  to  which  the  records  pertain.     If  such  liens  may  be 
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foand  by  consulting  other  indexes,  the  searcher  is  not  required 
to  resort  thereto  after  having  examined  the  *  <index  of  all  liens, " 
for  he  is  authorized  to  rely  upon  its  fullness  and  accuracy.  The 
plaintiff,  therefore,  after  haying  caused  this  index  to  be  exam- 
ined, was  not  required  to  pursue  inquiry  through  other  indexes. 

We  are  required  to  inquire  whether  a  judgment,  or  transcript 
of  a  judgment,  found  in  the  records  of  the  clerk^s  ofSce,  is  a  lien, 
and  operates  as  notice  thereof,  if  the  index  required  by  statute  be 
wanting.  It  is  the  settled  policy  of  the  law  to  require  notice  to 
be  given  to  all  the  world  of  the  title  to  and  encumbrances  upon 
real  estate,  to  the  end  that  an  innocent  purchaser,  having  no 
notice  of  liens  or  adverse  claims  not  disclosed  by  the  records  in 
the  manner  prescribed  by  the  {statute,  will  hold  land  as  against 
such  claims  and  liens.  Judgments  and  liens,  in  order  to  bind 
land  as  against  persons  having  no  actual  notice  thereof,  must  ap- 
pear of  record  in  the  manner  prescribed  by  the  law ;  that  is,  they 
must  be  found  in  the  records  wherein  the  statute  requires  them  to 
to  be  entered.  It  is  plain  that  a  judgment,  though  formally  en- 
tered and  signed  upon  a  paper  duly  filed  and  attached  to  the  court 
files,  would  not  operate  as  a  lien,  for  the  reason  that  it  is  not 
found  in  the  books  provided  by  law  as  the  receptacle  of  the  rec- 
ords of  judgments.  The  statute  requires  indexes  to  be  kept,  and 
judgments  and  liens  to  be  duly  entered  therein.  Code,  sec.  197. 
A  transcript  of  a  judgment  filed  in  the  clerk's  office  by  special 
provisions  is  required  to  be  indexed.  Code,  sec.  2885.  The 
statute  requires  an  index  to  be  kept,  and  to  be  used  by  entering 
therein  all  liens.  A  -  judgment  transcript  or  other  lien  is  not 
completed  as  an  incumbrance  until  it  be  indexed.  The  purpose 
of  the  index  is  to  give  notice  of  the  encumbrance,  just  as  the  reg- 
istry of  a  deed  is  intended  to  give  notice  of  the  conveyance. 
Now,  it  is  plain  that,  in  order  to  establish  a  lien  as  against  an  in- 
nocent purchaser,  having  no  notice  thereof,  the  index,  being  the 
very  instrument  intended  to  impart  notice,  is  to  be  regarded  a 
part  of  the  very  record  of  the  judgment;  that  is,  the  entry  of  the 
judgment  in  the  book  provided  therefor,  and  the  index  required 
to  be  k^t  by  the  statute,  constitute  the  record  of  the  judgment 
as  regarded  when  questions  as  to  liens  arise  which  afi^ect  pur- 
chasers without  actual  notice.  Therefore,  when  a  judgment  is 
not  indexed,  a  purchaser  without  actual  notice  is  not  bound 
thereby,  for  the  reason  that  the  record  required  by  the  statute  to 
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impart  oonstmctive  notice,  t.  f.,  the  indexed  judgment,  does  not 
exist.  In  support  of  these  views,  see  Thomas  v.  Desney^  57 
Iowa,  68  (10  N.  W.  Rep.  315);  Sterling  Manuf.  Co.  v.  Earltf,  69 
Iowa,  94  (28  N.  W.  Rep.  458);  Cummxngs  v,  Long^  16  Iowa,  41-, 
HovDi  V.  Tliayer^  49  Iowa,  154. 

Counsel  for  defendants  insist  that,  as  the  statute  declares 
that  a  judgment  and  a  transcript  shall  be  a  lien  from  the  day  of 
the  rendition  of  the  one  and  the  filing  of  the  other,  the  lien  is  to 
be  enforced  without  regard  to  the  absence  of  the  index  required  by 
law.  They  rely  upon  the  following  sections  of  the  code:  **Sec. 
2883.  When  the  lands  lie  in  the  county  wherein  the  judgment 
was  rendered,  the  lien  shall  attach  from  the  date  of  such  rendi- 
tion. Sec.  2884.  If  the  lands  lie  in  any  other  county,  the  lien 
does  not  attach  until  an  attested  copy  of  the  judgment  is  filed  in  the 
office  of  the  clerk  of  the  district  court  of  the  county  in  which  the 
land  lies.  Sec.  2885.  Such  clerk  shall,  on  the  filing  of  a  trans- 
cript of  the  judgment  in  his  office,  immediately  proceed  to  docket 
and  index  the  same,  in  the  same  manner  as  though  rendered  in 
the  court  of  his  own  county." 

The  last  section  quoted  requires  the  transcript  to  be  indexed. 
Other  provisions,  referred  to  above,  require  judgments  to  be 
indexed.  These  provisions  and  the  sections  just  quoted  are  to  be 
considered  together  in  the  light  of  the  views  we  have  above  stated. 
The  judgment  or  transcript  before  it  becomes  a  lien  must  be  of 
record,  t.  «.,  entered  in  the  record  books  required  by  statute. 
When  that  is  done,  it  becomes  a  lien;  before,  it  was  not,  for  the 

« 

record  was  not  completed  by  an  entry  in  the  index,  which  is 
required  to  make  it  a  lien.  This  view  harmonizes  the  provisions 
of  the  sections  just  quoted  and  other  provisions  hereinbefore 
referred  to. 

But  we  think  a  fair  construction  of  the  language  of  sections 
2883-2885  does  not  authorize  the  conclusion  that  the  lien  be- 
gins upon  the  entry  of  a  judgment  or  the  filing  of  a  transcript. 
Section  2883  declares  that  a  judgment  is  a  lien  upon  lands  in  the 
county  wherein  it  is  rendered,  <<from  the  date  of  such  rendition." 
<<Renditon"  is  the  act  of  rendering.  To  <<render"  is  <<to  make 
up;  to  finish;  to  state;  to  deliver;  *  *  *  as,  to  render  a  judg- 
ment. "  Webst  Diet  Now,  a  judgment  is  not  rendered,  so  far 
as  to  be  effective  and  capable  of  enforcement  as  a  lien,  until  it  is 
<<made  up,  finished,  stated  or  delivered"  in  the  form  and  man. 
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ner  as  required  by  statute.  It  must  be  entered  of  record  in  the 
books  prescribed  by  statute.  One  of  the  books  is  the  <*index  of 
all  liens."  Therefore  '<the  date  of  rendition"  of  the  judgment 
which  shall  operate  as  a  lien  is  when  it  is  completly  rendered,  i. 
6.,  entered  on  the  record  books  prescribed  therefor,  among  which 
is  the  *'index  of  all  liens."  So  the  filing  of  a  transcript  of  a 
Judgment  contemplated  by  section  2885  is  not  completed  so  as  to 
make  the  judgment  a  lien  until  it  be  indexed.  The  judgment 
will  not  be  regarded  as  rendered  until  it  has  been  indexed. 

We  reach  the  conclusion  that,  as  the  judgment  set  up  by  de- 
fendant was  not  entered  in  the  <4ndexof  all  liens,"  it  is  not  a 
lien  superior  to  plaintiff's  mortgage.  The  decree  of  the  district 
court  will  be  reversed,  and  a  decree  foreclosing  plaintiff's  mort- 
gage, in  conformity  with  the  views  above  expressed,  will  be 
entered  in  this  court,  or,  at  plaintiff's  option,  the  cause  will  be 
remanded  for  such  a  decree  in  the  court  below. 

Reversed. 
Note. — See  Epitome  of  cases — Priority  of  liens. 


WOOTEN  V.   DENMARK. 
(85  Ga.  678.) 

Attorney's  lien  on  realty— Statute  construed.  Under  section 
1989  of  the  Georgia  Code  which  provides  for  attorney's  liens,  the  attor- 
ney who  forecloses  a  mortgage,  and,  at  the  sale  under  the  decree,  his  client 
becomes  the  purchaser,  is  entitled  to  lien  on  the  land  for  his  fees. 

Blandford,  J. 

Sec.  291.  Facts  stated.  Walter  employed  Wooten  as 
au  attorney  at  law  to.  foreclose  a  mortgage  on  certain  land  in  the 
county  of  Calhoun.  Wooten  performed  the  services.  He  ob- 
tained judgment  of  foreclosure  and  caused  execution  issued 
thereon  to  be  levied  on  the  land,  which  was  sold.     Walter  becom- 

■ 

ing  the  purchaser  and  taking  title  thereto,  but  without  paying 
any  money,  the  price  of  the  land  being  simply  entered  as  a  credit 
upon  the  execution.  Wooten  was  proceeding  to  foreclose  a  lien 
upon  the  land  for  his  fees  as  an  attorney.  Walter  died,  and  the 
defendants  in  error  were  made  parties  as  his  executors.  They 
thereupon  moved  to  dismiss  the  foreclosure  proceedings,  on  the 
ground  that,  under  the  laws  of  this  State,  Wooten  had  no  lien 
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for  his  services  upon  the  land  purchased  by  Walter.  The  court 
sustained  the  objection  and  dismissed  the  case.  Wooten  com- 
plains of  this  ruling  of  the  court  and  says  it  was  error. 

Sec.    292.     Attorney's  lien   on   realty — Statute 

construed.  The  code,  sec.  1989,  provides  that  «*Upon  all 
suits  for  the  recovery  of  real  or  personal  property,  and  upon  all 
judgments  or  decrees  for  the  recovery  of  the  same,  attorney's  a1 
law  shall  have  a  lien  on  the  property  recovered,  for  their  fees, 
superior  to  all  liens  but  liens  for  taxes,  which  may  be  enforced 
by  said  attorneys  at  law,  or  their  lawful  representatives,  as  liens 
on  personal  and  real  estate,  by  mortgage  and  foreclosure."  The 
defendants  in  error  insist  that  the  land  upon  which  Wooten  seeka 
to  enforce  his  lien  was  not  recovered,  and  therefore  that  the 
court  held  right  in  dismissing  the  proceeding.  Wooten  could 
have  compelled  the  sheriff  to  sell  for  money  the  whole  land,  or  so 
much  of  it  as  would  have  paid  off  his  fees.  His  lien  attached  t<; 
the  judgment  of  foreclosure,  the  mortgage  and  everything  tha( 
was  incident  thereto.  And  when  Walter  purchased  this  land  b^ 
means  of  the  judgment  recovered  by  Wooten,  it  was  in  effect  ]| 
recovery  by  Wooten  of  the  land  itself.  Suppose  Wooten  hadf 
been  employed  by  Walter  to  defend  an  action  of  ejectment  of  land 
in  his  possession.  Wooten,  if  he  had  succeeded  in  the  suit,  evi- 
dently would  have  had  a  lien  upon  the  land  of  his  client  for  the 
services  rendered  in  that  case.  The  effect  would  be  the  same  if 
.Wooten  had  been  employed  to  defend  an  action  of  trover  for  per- 
sonal property  in  Walter's  possession.  If  he  had  defended  it 
successfully,  he  would  have  had  a  lien  for  his  fees  upon  the  prop- 
erty embraced  in  that  suit.  The  question  is,  what  did  Walter 
get  as  the  result  of  Wooten*s  service?  In  this  case  ho  got  the 
land  upon  which  Wooten  seeks  to  foreclose  his  li|^n.  In  our 
opinion,  this  was  property  recovered  by  Wooten  for  Lis  client, 
and  falls  not  only  within  the  spirit  and  equity  of  the  statute,  but 
also  within  its  letter.  See  the  cases  of  Twiggs  v.  Chambers^  56 
Ga.  279;  Hohson  v,  Watson,  34  Me.  20  (56  Am.  Dec.  632); 
Andrew  v.  Morse,  12  Conn.  444  (31  Am.  Dec.  752).  The  rule  to 
be  deduced  from  the  decisions  construing  laws  similar  to  our  own, 
which  give  attorneys'  lien,  is  that  the  lien  attaches  to  the  fruits 
of  the  labor  and  skill  of  the  attorney,  whether  realized  by  judg- 
ment or  decree,  or  by  virtue  of  an  award,  or  in  any  other  way, 
as  long  as  they  are  the  result  of  his  exertions.     Ex  Parte  Price, 
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2  Yes.  Sr.  407 ;  Turwin  v,  Gibson,  3  Atk.  720 ;  Mitchell  v.  Old- 
field,  4  T.  R.  123;  Bamsley  v,  Powell,  Ambler,  102;  Fillmore 
V.  Welh,  10  Col.  228  (3  Am.  St.  Rep-  567);  Fairbanks  v.  Sar- 
gent, 104  N.  y.  108  (9  N.  E.  Rep.  870;  58  Am.  Rep.  490). 
These  authorities  show  that  the  attorney's  lien  attaches  to  prop- 
erty taken  by  a  plaintiff  in  settlement  of  a  suit  or  in  satisfaction 
of  a  judgment.  We  think  there  can  be  no  doubt  that  the  court 
below  committed  error  in  sustaining  the  demurrer  to  the  plain- 
tiff's petition  and  dismissing  the  cause. 

Judgment  reversed. 

gee  Epitome  of  cases,  'lien's.'' 


MARRIED  WOMEN. 


OLAGUE  V.  WASHBURN. 
(42  Minn.  871.) 

MajTied  woman's  sepctrate  property— Oonveyanoe  of— 
Statute  oonstrued— Husband's  consent.  Under  the  Minnesota 
Revised  Statutes  of  1851,  ch.  71,  sea  105,  it  is  held  that  the  hnsband^s  oon- 
sent  to  the  wife*s  conveyance  of  her  separate  real  estate,  '^eed  not  be  ^j 
deed,  nor  in  writing,  nor  expressed  in  terms,  bnt  that  it  may  be  proved  by 
parol,  and  may  be  gathered  from  the  hnsband^s  acts." 

Sajne— Oovenant  in  deed  as  evidence  of  husband's  con- 
sent. Held,  that  the  covenant  in  the  deed  of  a  married  woman  to  the 
effect  that  ghe  has  the  right  to  convey  may  be  considered  as  evidence  that 
she  had  her  husband's  consent,  but  not  conclusive,  though  the  deed  be 
void.    As  to  what  is  sufficient  proof  of  consent  see  the  opinion. 

GiLPILLAN,  C.  J. 

Sec.  293.  Facts  stated.  This  is  an  action  in  eject- 
ment to  recover  an  undivided  interest  in  real  property  in  Hennepin 
county  described  as  lots  9  and  10,  in  block  10,  of  Sutton  &  Pratt's 
addition  to  Minneapolis.  The  plaintiff  claims  as  one  of  the  heirs- 
at-law  of  Frances  Thornton.  The  defendant  claims  through  an 
alleged  deed  of  conveyance  by  Frances  Thornton  to  Francis  M. 
Thornton.     It  appears  that  at  the  time  of  executing  that  deed 
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Frances  Thornton  was  a  married  woman,  her  hnsband,  Arthur 
Hill  Thornton,  not  joining  in  the  deed.  On  the  trial  there  was  a 
general  verdict  for  the  defendant,  and  also  two  special  findings  of 
fact,  only  one  of  which  need  be  mentioned  here,  as  it  must  con- 
trol the  judgment  That  finding  was  in  answer  to  this  question 
put  by  the  court:  <<Was  the  deed  given  by  Frances  Thornton  to 
her  son  Francis  M.  Thornton,  April  25,  1860,  made  with  thecon- 
sent  of  Arthur  Hill  Thornton,  the  husband  of  said  Frances  Thorn- 
ton? Answer.  Yes."  If  that  deed  was  executed  with  such  con- 
sent  of  the  husband  as  the  statute  at  that  time  in  force  required, 
then  the  plaintiff's  claim  of  title  failed,  and  of  course  she  could  ' 
not  recover.  The  verdict  does  not  ^specify  in  what  manner  the 
consent  was  given.  It  is  to  be  taken,  therefore,  as  a  finding  of 
such  consent  as  the  court  instructed  the  jury  would  in  law  be  suf- 
ficient The  instruction  was  as  follows:  <<As  a  matter  of  law, 
that  consent  may  have  been  either  oral  or  in  writing;  it  may  have 
been  expressed  or  implied.  You  may,  from  all  the  circumstances 
surrounding  the  case  which  may  have  been  testified  to  in  your 
hearing,  determine  whether  or  not  he  consented.  The  court 
instructs  you  that  that  consent  may  be  inferred  from  acts  instead 
of  words;  that  is,  that  the  course  of  conduct  of  this  husband, 
Arthur  Hill  Thornton,  may  have  been  such — ^you  are  to  determine 
whether  it  was — ^that  you  may  infer  the  consent  from  the  acts 
alone. " 

Sec.  204.  Married  woman's  separate  property — 
Conveyance  of— Statute  construed.    The  statute  in  force 

at  the  time  of  executing  the  deed  was  Rev.  St.  1851,  c.  71,  sec. 
105,  as  amended  in  1852,  which  reads  as  follows:  <<Any  real  or 
personal  estate  which  may  have  been  acquired  by  any  female  be- 
fore her  marriage,  either  by  her  own  personal  industry,  or  by  inher- 
itance, gift,  grant,  or  devise,  or  to  which  she  may  at  any 
time  after  her  marriage  be  entitled  by  inheritance,  gift,  grant, 
or  devise,  and  the  rents,  profits,  and  income  of  any  such 
real  estate,  shall  be  and  continue  the  real  and  personal  es- 
tate of  such  female  after  marriage,  to  the  same  extent  as  before 
marriage;  ♦  ♦  ♦  provided^  that  nothing  in  this  sec- 
tion contained  shall  be  construed  to  authorize  any  married  woman 
to  give,  grant  or  sell  any  such  real  or  personal  property  during 
coverture,  without  the  consent  of  her  husband,  except  by  order 
of  the  dbtrict  court  of  the  county. ''    While  this  statute  makes 
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the  fact  of  the  husband's  consent  essential  to  the  validity  of  the 
wife's  deed,  it  does  not  provide  how  that  consent  shall  be  given, 
nor  how  it  may  be  proved.  The  plaintiff  contends  that  the  con- 
sent should  be  by  deed,  in  analogy  to  the  law  that  <<no  estate  or 
interest  in  lands,  *  ♦  ♦  nQj.  ^jxy  trust  or  power 
over  or  concerning  lands,  or  in  any  manner  relating  thereto,  shall 
hereafter  be  created,  granted,  assigned,  surrendered,  or  declared, 
unless  by  act  or  operation  of  law,  or  by  deed  or  conveyance  in 
writing,  subscribed  by  the  parties  creating,  granting,  assigning, 
surrendering,  or  declaring  the  same,"  (Rev.  St.  1851^  c.  62,  sec. 
6) ;  or,  at  least,  should  be  in  writing,  and  be  express.  Inasmuch 
as  the  mere  consent  of  the  husband  to  his  wife's  act  does  not  cre- 
ate nor  pass  any  estate,  nor  affect  any  estate  or  interest  he  may 
have  4n  the  land,  and  her  separate  conveyance  thereupon  could 
only  operate  on  her  own  estate  or  interest,  such  consent  could 
hardly  come  within  the  terms  of  the  statute  last  referred  to. 
And  to  require  that  the  consent  should  be  by  deed  or  in  writ- 
ing would  seem  to  be  inserting  in  the  statute  regulating  convey- 
ances by  married  women  a  provision  which  the  legislature  chose 
to  omit  The  insertion  in  that  statute,  after  the  wards  < 'consent 
of  her  husband,"  of  the  words  ««by  deed"  or  «<in  writting,"  if 
that  body  had  so  intended,  was  so  easy  and  obvious  a  mode  of 
showing  such  intention  that  the  omission  of  those  or  equivalent 
words  is  significant  that  it  did  not  so  intend.  In  the  case  of 
Merrill  v,  NeUon^  18  Minn.  335,  (366),  the  husband  affixed  his 
signature  and  seal  to  his  wife's  mortgage  of  her  real  estate.  The 
court  held  it  a  sufficient  consent  on  his  part,  though  it  was  not 
his  deed,  and  though  the  consent  was  not  expressed  in  terms,  but 
only  to  be  implied;  for  the  court  arrived  at  the  conclusion 
that  he  consented  by  this  reasoning:  < 'We  are  quite  unable  to 
conceive  what  possible  purpose  could  be  ascribed  to  such  signa- 
ture and  seal,  unless  it  be  a  purpose  to  consent,  at  least,  to  the 
wife's  deed."  The  case  must  be  taken  as  settling  that  the  con- 
sent need  not  be  by  deed,  and  need  not  be  expressed  in  terms. 
Pond  V,  Carpenter,  12  Minn.  315,  (430,)  was  an  action  to  charge 
the  separate  estate  of  the  wife  with  a  debt  for  goods  purchased 
by  her  for  her  sole  use  and  benefit,  and  on  the  credit  of  her  sep- 
arate estate.  The  court  considered  the  consent  of  the  husband 
to  her  charging  her  separate  estate  necessary,  and  held  that  such 
consent  sufficiently  appeared  from  an  allegation  in  the  complaint 
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.^at  the  goods  were  sold  to  her  upon  the  credit  of  her  separate 
estate,  at  the  instance  and  request  of  the  husband.  It  did  not 
appear  that  such  instance  and  request  was  in  writing.  The  two 
cases  must  be  taken  as  settling  that  the  consent  need  not  be  by 
deed,  nor  in  writing,  nor  expressed  in  terms,  but  that  it  may  be 
proved  by  parol,  and  may  be  gathered  from  the  husband's  acts. 
No  other  decision  of  the  court  has  in  any  degree  impaired  the 
force  of  these  two.  They  are  to  be  regarded  as  a  rule  of  prop- 
erty to  be  adhered  to.     They  cover  this  case. 

Sec.     295.     Same— Covenants    of    a    married 
woman  as  evidence  of  husband's  consent.    The  court 

instructed  the  juiy,  referring  to  the  deed  from  Frances  to  Fran- 
cis M.  Thornton:  »*The  deed  itself  contains  a  declaration  or  cov- 
enant that  she,  Frances  Thornton,  had  good  right  to  convey  the 
land  described  in  it,  and  this  may  be  considered  by  you,  as  be- 
tween Frances  Thornton,  her  heirs,  and  the  defendant,  as  evidence 
tending  to  show  that  she,  Frances  Thornton,  had  the  consent  of 
her  husband  to  make  said  deed "  There  was  in  the  deed  the 
usual  covenant  of  good  right  to  convey.  To  this  instruction 
the  plaintiff  makes  several  objections,  which  may  be  briefly 
stated  thus:  First,  There  was  no  evidence  of  the  contents  of 
the  deed,  the  deed  itself  not  being  in  evidence,  but  only  the 
record  of  it;  and  the  record  was  not  evidence  because,  being  void, 
the  deed  was  not  entitled  to  be  recorded,  and  therefore  the  record 
was  of  no  effect  either  as  evidence  or  otherwise.  Second.  The 
covenant  was,  at  most,  only  a  contract,  and  was  not  and  did  not 
include  a  declaration  of  any  fact  necessary  to  Frances  Thornton's 
right  to  make  the  conveyance;  it  is  directed  only  to  a  conclusion 
of  law,  and  not  to  any  of  fact.  Third,  The  covenant  had  no 
other  or  further  validity  than  the  deed  itself,  and,  that  being 
void,  the  covenant  was  also  void. 

The  deed  appeared  upon  its  face  to  have  been  properly  exe. 
cuted  and  acknowledged.  That  entitled  it  to  be  recorded.  That 
there  may  be  matter,  not  appearing  upon  the  face  of  a  deed,  that 
will  render  it  void  or  voidable,  such  as  coverture,  infancy,  idiocy, 
insanity,  duress,  or  fraud,  will  not  affect  its  right  to  be  recorded. 
If  it  would,  it  would  be  necessary  for  the  register,  before  record- 
ing, to  ascertain  if  any  such  condition  of  things  existed,  which, 
of  course,  could  not  be  required  or  tolerated.  The  record  is  no 
evidence  of  the  validity  of  the  deed  as  against  any  such  extrinsic 
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objection,  but  is  evidence  only  that  it  was  in  fact  executed  and 
acknowledged  as  it  purports  to  have  been. 

We  have  more  doubt  upon  the  second  objection.  Such  a 
covenant  is  primarily  a  contract  by  which  the  covenantor  binds 
himself  as  to  the  existence  of  such  facts  or  condition  of  things  as 
may  be  necessary  in  law  to  make  the  covenant  good,  and  agrees 
to  be  answerable  in  case  they  do  not  exist.  Treating  it  as  a  con. 
tract,  he  is,  as  between  him  and  the  covenantee,  conclusively 
bound  to  the  existence  of  such  facts,  so  that  as  between  them  he 
cannot  deny  it  when  asserted  by  the  covenantee,  and  it  has  such 
effect  only  as  between  them  and  their  privies.  No  one  else  can 
rely  upon  it  as  an  estoppel.  Treating  it,  if  it  can  be  so  treated, 
as  a  representation,  admission,  or  affirmation  of  the  existence  of 
such  facts,  its  effect  is  wholly  different.  As  such  it  is  not  con- 
clusive, but  may  be  rebutted,  and  strangers  may  use  it  as  evi. 
dence  against  the  covenantor.  To  make  it  a  contract,  there  must 
be  capacity  to  contract  on  the  part  of  the  covenantor;  to  make  it 
evidence  as  a  representation  or  admission  of  fact,  capacity  to  con- 
tract is  not  essentia],  but  only  capacity  to  make  an  admission  or 
representation.  To  illustrate  this:  A  minor,  not  haying  legal 
capacity  to  do  so,  cannot  ordinarily  bind  himself  by  contract,  but 
if  he  be  of  sufficient  understanding  he  may  make  an  admission  of 
fact  that  will  be  evidence  (though  not  conclusive)  against  him, 
even  as  to  his  age.  Klason  v.  Rieger^  22  Minn.  59 ;  Conrad  v. 
Lane,  26  Minn.  389  (4  N.  W.  Rep.  695;  37  Am.  Rep.  412).  One 
may  make  admission  by  acts  as  well  as  in  words.  Chadwick  v. 
Comishj  26  Minn.  28  (1  N.  W.  Rep.  5^).  Thus,  if  one  assumes 
to  dispose  of  property,  it  is  equivalent  to  a  declaration  that  the 
property  is  his.  Taylor  v.  Brown,  65  Md.  366  (4  Atl.  Rep.  888). 
And  we  think  if  one  assumes  to  convey  property,  and  to  covenant 
that  he  has  a  right  to  convey,  it  may  be  taken  as  an  admission  of 
such  right,  and  of  the  existence  of  such  facts  as  are  necessary  to 
the  right.  In  this  case  the  consent  of  the  husband  was  essential 
to  the  wife's  right  to  convey,  and  her  covenant  that  she  had 
a  right  to  convey  (although  for  want  of  capacity  it  might  not  be 
binding  as  a  contract)  was  evidence  tending  to  prove  the  consent. 

Part  of  what  has  been  said  upon  the  second  objection  applies 
to  the  third.  The  wife  could  make  an  admission  or  declaration 
of  the  husband's  consent  by  acts  or  spoken  words.  To  make  it 
admissible  as  evidence  against  her,  it  was  not  necessary  that  such 
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words  or  acts  should  have  amounted  to,  or  should  have  occurred 
in  the  making  of,  a  valid  contract.  It  was  therefore  not  material 
to  the  admissibility  of  a  deed  and  covenant,  as  an  admission  of 
fact,  that  the  validity  and  binding  effect  of  the  deed  and  cove- 
nant  as  a  contract  waa  not  established. 

Sea  296.  Same — Husband's  consent— Sufficiency 

of  proof  The  objection  is  also  made  to  the  finding  of  f act^  that 
there  was  no  evidence  sufficient  to  sustain  it.  We  have  no  doubt 
there  was.  It  was  not  necessary  that  the  husband  should  know 
of  or  assent  to  the  execution  of  this  particular  deed.  If  he  knew  of 
and  consented  to  her  acting  generally  as  a/eme  8ole, — ^to  her  buy- 
ing and  selling  property  generally  in  her  own  name — such  con- 
sent would  extend  to  any  particular  transaction  in  buying  and 
selling  which  she  might  have  under  it.  This  proposition  covers  a 
great  many  objections  to  the  evidence  offered  at  the  trial.  With 
evidence  tending  to  prove  that  the  husband  knew  of  and  assented 
to  what  she  was  doing,  it  was  competent  to  show  that  she  acted 
as  SL/eme  sole,  and  carried  on  business  and  bought  and  sold  in 
her  own  name.  The  fact  that  she  acted  generally  and  bought 
and  sold  in  her  own  name,  would  be  some  evidence,  as  against 
her,  that  she  did  so  with  her  husband's  consent.  It  would  be,  in 
effect,  a  declaration  that  she  had  right  or  authority  so  to  act. 
But  there  was  other  evidence  from  which  the  jury  might  find  the 
husband's  consent  to  his  wife's  acts.  In  1849,  she,  bringing 
some  of  the  children  and  leaving  the  husband  behind,  left  Ire- 
land and  came  to  this  country.  He  appears  to  have  consented  to 
her  coming,  and  himself  remained  behind,  as  the  evidence  indi- 
cates, at  first  to  close  some  business,  and  afterwards  because  of 
his  health.  He  never  came.  After  reaching  this  country  she 
remained  till  her  death  in  1875.  He  died  in  Ireland,  in  1863. 
While  he  lived  their  relations  to  each  other  appear  to  have  b^en 
entirely  amicable.  Their  living  apart  appears  to  have  been  with- 
out objection  from  either  side.  They  frequently  corresponded, 
and  she  appears  to  have  advised  him  from  time  to  time  of  how  she 
and  the  family  were  getting  on.  From  this  situation  the  jury 
might  infer,  not  perhaps  that  he  knew  specially  of  any  particular 
transaction  of  hers,  but  that  he  knew  generally  what  she  was 
doing — that  she  was  acting  independently  of  him,  and  doing 
whatever  she  thought  best  for  the  interest  and  welfare  of  herself 
and  children,  and  buying  and  selling  property  of  herself,  in  her 
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own  name,  if  she  thought  advisable;  and  the  jury  might  infer, 
there  being  no  evidence  that  he  ever  made  any  objection,  that  he 
consented  to  her  doing  so. 

During  the  trial  considerable  evidence  was  admitted,  against 
plaintiff's  objection,  to  the  effect  that  Mrs.  Thornton  was  gener- 
ally reputed  and  understood  in  the  neighborhood  where  she  lived 
to  be  a  widow,  and  several  witnesses  were  permitted  to  testify 
that  they  understood  her  to  have  been  a  widow.  The  fact  that 
she  was  a  married  woman  at  the  time  of  executing  the  deed  to 
Francis  M.  Thornton  does  not  appear  to  have  been  disputed.  The 
finding  of  the  jury  under  consideration  necessarily  assumes  and 
includes  that  fact,  so  that  the  evidence  referred  to  had  no  influ- 
ence, so  far  as  the  question  of  marriage  was  concerned.  On  the 
question  of  the  husband's  consent,  it  was  entirely  immaterial ;  so 
clearly  so,  that  it  must  be  assumed  that  the  jury  were  not  influ- 
enced by  it.  Upon  the  direction  which  the  trial  took,  the  mater- 
ial questions  were,  did  she  generally  act  and  do  business  and  buy 
and  sell  in  her  own  name  as  though  she  were  sole,  or  as  though 
she  had  her  husband's  consent,  and  did  he  know  of  and  consent 
to  it?  If  such  were  the  facts,  it  was  wholly  immaterial  whether 
people  supposed  her  to  be  a  widow  or  single,  or  knew  her  to  be 
married.  Of  these  material  questions,  the  only  one  upon  which 
the  evidence  could  have  any,  even  the  remotest,  bearing,  and  upon 
which  we  may  suppose  the  jury  could  have  considered  it,  was  the 
question,  did  she  generally  act  and  do  business,  and  buy  and  sell, 
in  her  own  name,  as  though  she  were  sole,  or  as  though  she  had 
her  husband's  consent?  On  this  question  the  evidence  was  such 
that  the  jury  could  not  have  found  otherwise  than  that  she  did; 
that  the  evidence,  even  though  objectionable,  did  not  prejudice. 

Order  affirmed. 

Note. — See  Epitome  of  cases  :  Married  women. 


REAL  ESTATE  GO.  V.  BOOP. 
(182Ta.  St.  496.) 

Married  woman— Power  to  bind  her  estate  by  oontraot 
or  Judfirment— Statute  construed.  Under  the  Pennsylvania  statnte, 
act  of  Jnne  8, 1887,  F.  L.  882,  a  married  woman  has  no  general  power  to 
contract  debts  or  confess  judgments  to  bind  her  separate  estate,  except 
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when  '^he  engages  in  trade  or  business/^  "in  the  management  of  her  sep- 
arate estate/'  or  '^for  necessaries." 

Paxson,  C.  J. 

Sec.  297.  Married  woman— Power  to  bind  her 
separate  estate  by  contracts  or  judgments— Statute 

construed.  This  was  an  appeal  from  the  order  of  the  court 
below  refusing  to  open  a  Judgment  entered  by  the  Real  Estate 
Investment  Company  v.  Oliver  Roop  and  Fanny  C.  Roop,  appel- 
lants, in  the  sum  of  $680.  The  said  Fanny  was  the  wife  of  the 
said  Oliver  Roop,  but  this  does  not  appear  on  the  face  of  the  note 
upon  which  the  Judgment  was  entered.  The  petition  which  was 
filed  in  the  court  below  is  not  printed  in  the  paper-books;  hence 
we  have  no  certain  knowledge  of  the  specific  grounds  upon  which 
the  judgment  was  asked  to  be  opened,  and  we  might  well  dismiss 
the  case  for  this  reason  alone.  We  learn  from  the  docket  entries, 
however,  that  the  application  was  on  behalf  of  both  defendants, 
and  from  the  arguments  of  the  counsel,  (a)  that  the  note  was 
usurious,  and  (b)  that  the  defendant,  Fanny  C.  Roop,  was  a  mar- 
ried woman,  and  as  such  had  no  power  to  bind  herself  by  a  judg. 
ment  note. 

As  to  the  first  proposition.  The  depositions  show  that  only 
$500  was  loaned  to  the  defendants,  but,  as  the  plaintiff  concedes 
this,  and  also  alleges  that  it  was  a  loan  with  the  judgment  note  as 
collateral,  and  that  no  more  than  the  $500,  with  interest,  is 
claimed,  there  would  seem  no  good  reason  why  the  court  below 
should  open  the  judgment  and  order  an  issue  to  try  a  fact  which 
is  not  disputed. 

The  second  ground  of  relief  is  more  serious.  On  behalf  of 
Fanny  C.  Roop  it  was  contended  «*that,  as  the  record  of  the  judg- 
ment reveals  no  contract  within  the  power  of  a  married  woman 
to  make,  it  is  irregular  as  to  Fanny  Roop,  and  cannot  stand." 
The  judgment  is  entirely  regular  upon  its  face,  as  the  record 
does  not  show  that  Fanny  C.  Roop  is  a  married  woman.  The 
depositions  do  show  it,  however,  and  the  fact  is  not  denied.  The 
plaintiff  contends  that  under  the  act  of  June  the  3,  1887,  P.  L. 
332,  known  as  the  Married  Person's  Property  Act,  a  married 
woman  has  the  power  generally  of  confessing  judgments,  and 
refers  us  to  the  third  section  of  said  act  as  conferring  it.  Said  sec- 
tion is  as  follows:  <L\  married  woman  may  make,  execute  and 
deliver  leases  of  her  property,  real  and  personal,  and  assignments, 
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transfers  and  sales  of  her  separate  personal  property,  and  notes, 
bills,  drafts,  bonds  or  obligations  of  any  kind,  and  appoint  attor- 
neys to  act  for  her,  and  it  shall  not  be  necessary  for  her  hasband 
to  be  made  a  party  thereto  or  joined  therein. " 

This  language  is  certainly  very  broad,  and  is  a  part  of  the 
legislation,  commencing  in  1848,  the  object  of  which,  evidently, 
is  to  emancipate  married  women  from  the  restraints  of  the  com. 
mon  law  to  a  certain  extent,  and  to  enable  them  to  act  as  femez- 
8ole  in  respect  of  their  property.  It  is  not  necessary  for  us  to 
express  an  opinion  of  the  wisdom  of  this  legislation.  We  have 
followed  the  legislature  cautiously,  and  have,  as  was  our  duty, 
given  effect  to  these  acts  to  the  extent  of  their  plainly  expressed 
meaning;  but  it  is  so  radical  in  its  character,  and  so  wide  a  depar- 
ture from  the  common  law,  that  we  have  been  careful  not  to 
extend  the  force  of  any  of  these  acts  by  judicial  construction. 

The  act  of  1887  certainly  does  go  very  far  in  enlarging  the 
powers  of  married  women.  The  first  section  gives  them  the  power 
cf  9k  feme-sole  as  to  the  acquisition,  Qwnership,  possession,  con. 
trol,  use,  or  disposition  of  property  of  any  kind  in  any  trade  or 
business  in  which  they  may  engage,  or  for  necessaries,  and  for 
the  use,  enjoyment,  and  improvement  of  their  separate  estate,  and 
to  <  'make  contracts  of  any  kind,  and  to  give  obligations  binding 
herself  therefor."  The  only  restriction  upon  the  powers  thus  con- 
ferred is  found  in  the  proviso  at  the  end  of  the  section.  It  is  as 
follows:  '^Provided,  however,  that  a  married  woman  shall  have 
no  power  to  mortgage  or  convey  her  real  estate,  unless  her  hus- 
band join  in  such  mortgage  or  conveyance." 

The  second  section  declares  that  a  married  woman  may  bind 
herself  by  contracts  relating  to  any  trade  or  business  in  which  she 
may  engage,  or  for  necessaries,  and  for  the  use  and  enjoyment  of 
her  separate  estate,  and  may  sue  and  be  sued,  etc.,  in  all  respects 
as  if  she  were  a  feme-sole:  ''provided,  however,  that  nothing  in 
this  or  the  preceding  section  shall  enable  a  married  woman  to 
become  accommodation  indorser,  guarantor,  or  surety  for 
another." 

Then  follows  the  third  section,  which  I  have  already  quoted. 
It  was  contended  that  this  section  gives  her  the  general  power  to 
contract,  which  would,  of  course,  include  the  power  to  confess  a 
Judgment.  If,  however,  it  was  intended  to  confer  this  broad 
peer,  and  place  a  married  woman  on  the  same  plane  with  9k  feme- 
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$ole,  it  conld  have  been  done  in  a  few  lines,  declaring  that  here*, 
after  a /eme-covert  should  have  the  same  power  to  contract  debts 
as  &/em€'8ole.  For  such  a  purpose  it  was  unnecessary  to  frame 
an  act  with  seven  sections.  We  do  not  think  it  was  intended  to 
confer  a  power  to  contract  generally.  Of  what  use  would  be  the 
restriction  contained  in  the  first  section,  that  she  shall  have  no 
power  to  mortgage  or  convey  her  r^  estate  without  her  husband 
joining  in  such  mortgage  or  conveyance,  if  she  may  bind  her  real 
estate  by  confessing  a  judgment  for  general  purposes?  The  third 
section  must  be  read  in  connection  with  the  other  sections,  and 
the  act  considered  as  a  whole.  Viewed  in  this  light,  it  unfetters 
a  married  woman,  subject  to  the  restrictions  before  mentioned^ 
for  three  purposes,  viz. :  (a)  Where  she  engages  in  trade  or  busi-^ 
ness;  (b)  in  the  management  of  her  separate  estate;  and  (c)  fox 
necessaries.  For  any  of  these  purposes  she  may  bind  herself  and 
her  estate  or  business  by  her  contracts,  and,  I  have  no  doubt, 
may  lawfully  confess  a  judgment.  But  beyond  this  we  do  not 
think  the  act  confers  any  power.  It  is  entirely  proper  that  the 
law  should  clothe  her  with  sufficient  power  to  properly  manage 
her  separate  estate ;  and  when  it  authorizes  her  to  embark  in  bus- 
iness it  is  right  that  she  should  be  held  to  her  contracts,  which 
can  only  be  done  by  authorizing  her  to  make  such  contracts.  So 
in  regard  to  necessaries.  If  she  may  purchase  them,  she  should 
be  authorized  to  bind  herself  and  her  estate  for  them,  in  the 
usual  manner,  and  by  the  usual  forms  by  which  contracts  are 
made  by  persons  sui juris.  But  we  are  not  disposed  to  say  that 
for  every  purpose  she  may  make  contracts,  and  bind  her  estate 
generally  as  may  2k  feme  sole.  The  legislature  must  say  so  in  lan- 
guage too  clear  to  be  misunderstood,  before  we  will  subject  the 
estates  of  married  women  to  such  a  peril  as  this. 

It  was  conceded  that  this  judgment  was  given  by  a  married 
woman.  It  was  not  pretended  that  it  was  done  in  the  manage- 
ment of,  or  for  the  benefit  of  her  separate  estate,  or  in  the  prose- 
cution of  any  business  in  which  she  was  engaged,  or  for  necessa- 
ries. On  the  contrary,  if  not  given  as  surety  for  her  husband,  it 
was  given  upon^  his  importunity  and  to  aid  him  in  his  business, 
one  of  the  very  perils  from  which  the  law  ought  to  protect  a  mar- 
ried woman. 

The  judgment  having  been  confessed  without  authority  is 
void  as  to  Fanny  C.  Hoop.     The  order  of  the  court  below  is 


i  297,  298  mabbied  women.  392 

leTersed  as  to  Fanny  C.  Roop,  and  the  judgment  against  her  is 
stricken  from  the  record. 

Mr.  Justice  Mitchell  dissented. 

Note. — See  Epitome  of  oases  :  Married  women. 


WYNN   V.    LOUTHAN'S   ADM'B   ft    HEIBS. 

(86  Va.  946.) 

Married  woman's  deed— Defects  not  aided  by  equity.  The 
statutory  mode  of  conveying  land  by  a  married  woman  mast  be  strictly 
complied  with,  and  any  defective  execntion  of  her  deed  cannot  be  cured 
by  a  court  of  equity. 

Same— Heirs  not  liable  for  purchase  money.  Where  the 
deed  of  a  married  woman  has  been  decreed  void,  the  purchase  money, 
paid  to  her  for  the  land,  cannot  be  recovered  from  her  heirs  at  law  after 
her  death. 

Fauntlebot,  J. 

Sec.  298.  Pacts  stated.  OntheSlstday  of  July,  1875, 
Jane  Louthan,  a  married  woman,  united  with  her  husband, 
John  Louthan,  in  the  sale,  and  conveyance  by  deed  of  that  date, 
of  a  tract  of  land  in  Tazewell  county,  Virginia,  to  William  T. 
Wynn,  for  the  agreed  price  of  $400. 00,  the  receipt  of  which  was 
acknowledged  by  the  deed;  and  the  purchaser,  W.  T.  Wj^nn,  took 
possession  of  the  said  land,  and  held  it,  uninterruptedly,  -until 
November  25,  1886,  when  the  heirs-at-Iaw  of  the  said  Jane  Lou- 
than, proceeded,  by  an  action  of  unlawful  detainer,  against  the  said 
Wynn;  and  the  said  deed  of  July  31st,  1875,  from  John  Lou- 
than and  Jane  Louthan,  his  wife,  to  the  said  W.  T.  Wynn,  being 
defective  in  its  execution  and  acknowledgment,  there  was  a  judg. 
ment  against  the  said  Wynn,  and  a  writ  of  possession,  for  the 
land  in  favor  of  the  heirs-at-law  of  Jane  Louthan;  the  said  Jane 
Louthan  having  died  in  May,  1880,  and  John  Louthan,  her  hus- 
band, died  in  1882,  leaving  no  children,  but  their  grand -children 
as  their  heirs-at-law,  who  are  the  appellees  in  this  case.  The 
bill  in  this  case  was  filed  by  appellant,  W.  T.  Wynn,  in  the  cir- 
cuit court  of  Tazewell  county,  against  the  said  heirs-at-law, 
of  their  grand-mother,  the  said  Jane  Louthan,  for  a  specific  per- 
formance of  her  contract  of  sale  of  the  said  land  on  the  31st  day 
July,  1875,  to  the  said  W.  T.  Wynn;  and  in  the  alternative,  for 
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the  repayment  to  him  of  the  said  $400.00,  paid  by  him  to  the 
Bald  Jane  Lonthan.  To  this  bill  the  heirs-at-law,  defendants, 
demurred;  and  the  circuit  court  sustained  the  demoner,  and  dis- 
missed the  bill. 

Sec.  299«    Married  woman's  deed— Equity  can 

not  aid  its  defects.    We  are  of  opinion,  that  the  circuit  court 
did  not  err  in  sustaining  the  demurrer  to  the  bill ;  and  that  the 
bill  was  properly  dismissed.     It  is  a  conceded  and  adjudicated 
fact  in  this  record,  that  the  deed  of  July  31  st,  1875,  made  by 
John  Louthan  and  Jane  Louthan,  his  wife,  exhibited  by  the  bill, 
is  void  and  was  void,  as  to  Jane  Louthan,  because  of  defective 
execution  and  acknowledgment.     The  mode  prescribed  by  stat- 
ute, whereby  married  women  may  part  with  real  estate,  or  any 
interest  therein,  is  specific,  imperative,  and  indispensible,  allow- 
ing of  no  deviation ;  and  no  defective  execution  of  a  deed  of  Skfeme 
covert  can  be  set  up,  cured  or  affected,  by  a  court  of  equity. 
Hairston  v.   Randolph^   12  Leigh,  445;  Boiling  v,  Teel,  76  Va. 
487;  see  also,  75  Va.,  594;  14  Gratt.,  501 ;  4  Gratt.,  414;  83  Va. 
589  (4  S.  E.  Rep.  820).    In  the  case  of  Rorer's  Heirs  r.  Roanoke 
National  Bank^  83  Va.  (8  Hansbrougb),  p.  610,   (4  S.   E.   Rep 
820),  Judge  Richardson,  delivering  the  opinion  of  this  court,  says 
«*By  the  very  terms  of  this  section,  (sec.  7,  chap.  117,  Code  1873), 
about  the  meaning  of  which  there  can  be  no  two  opinions,   the 
deed  of  a  married  woman,  to  be  operative  and  valid  for  any  pur. 
pose,  must  be  armed  with  and  have  the  concurrent  sanction  of 
each  and  every  requirement  of  the  statute,  or  else  no  title  passes 
thereby.     Not  only  must  the  deed  of  a  married  woman  be  signed, 
sealed,  and  delivered,  but  it  must  also  be  acknowledged,   with 
privy  examination  and  her  declaration,  all  of  which  must  clearly 
appear  and  be  duly  certified,  and  then  be  actually  admitted  to 
record,  as  to  the  husband  as  well  as  the  wife;  and  nothing  less 
than  the  full  and  complete  concurrent  testimony  of  all  these  stat- 
utory requirements,  duly  certified,  will  operate  to  pass  her  title 
from  her;  and  this,  whether  it  be  her  contingent  right  of  dower, 
or  other  interest  in  or  title  to  the  property  embraced  in  the  jdeed. 
All  the  authorities  cited,  and  others  which  might  have  been 
cited,  show  the  right  of  the  wife,  when  coverture  is  ended,  or  of 
the  heirs  after  her  death,  to  recover  land  attempted  to  be  con- 
veyed by  the  defective  deed  of  the  wife. 

Sec.  300.    Same— Heirs  at  law  not  liable  for 
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the  purchase  money.  But  the  appellant  contends,  that, 
although  the  deed  of  Jane  Louthan  of  July  31st,  1875,  to  him, 
was  and  is  void;  yet  that  the  heirs-at-law  of  Jane  Louthan  are 
chargeable  with  the  money  which  he  paid  to  Jane  Louthan ;  and 
the  alternative  prayer  of  the  bill  is,  that  Jane  Louthan*s  grand- 
children  and  heirs-at-law  shall  be  decreed  to  pay  to  him  the  said 
money  with  interest.  The  said  deed  was  n]iade  July  3l8t,  1875; 
at  that  time  the  contracts  of  a  married  woman  were  void;  and 
could  not  be  enforced  under  the  common  law,  or  the  statute;  and 
she  had  no  power,  on  the  31st  of  July,  1875,  to  charge  her  land 
(which  had  none  of  the  qualities  or  attributes  of  separate  estate), 
or  to  contract  as  &  feme-sole.  The  act  relating  to  married  women 
and  their  contracts,  was  passed  April  4th,  1877,  (Acts  1876-77). 
The  covenants  of  a  married  woman  were  not  obligatory  on  her. 
Chap.  117,  sec.  7,  Code  of  1873,  p.  907.  Jane  Louthan,  being 
in  July,  1875,  a  feme  covert,  could  not  bind  herself,  or  any  estate 
she  had,  by  an  express  contract  looking  to  that  end,  because  the 
land  which  she  owned  was  not  a  separate  estate  as  such;  and  the 
said  Jane  Louthan  died,  the  wife  of  John  Louthan,  under  the 
disability  of  coverture.  Specific  performance  cannot,  from  the  very 
nature  of  the  law,  be  decreed  against  v^feme  covert  upon  any  con- 
tract made  prior  to  the  married  woman's  acts;  and  for  this  reason 
cannot  be  enforced  against  her  heirs  and  distributees. 

If  Jane  Louthan  did  in  fact  (as  alleged  in  the  bill),  receive 
personally  the  $400.00  paid  by  appellant,  W.  T.  Wynn,  there 
would  be,  had  she  been  ever  sui  juris,  only  an  implied  promise  to 
refund ;  an  implication  which  did  not,  and  could  not  obtain  in  this 
case,  against  a  married  woman  at  that  time.  The  whole  transac- 
tion— contract  and  purchase  money,  so  far  as  it  affected  Jane 
Louthan  or  the  land — is  from  the  beginning  null  and  void. 

The  decree  appealed  from  is  right,  and  our  judgment  is  to 
affirm  the  same. 

Decree  affirmed. 
Note. — Bee  Epitome  of  oases:  Married  women. 

CBOGKETT  V.  DOKIOT. 
(85  Va.  240.) 

Married  woman— Separate  estate  oharcreable  in  equity. 
The  separate  estate  of  a  married  woman  is  chargeable  in  eqnitj  with  snch 
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of  her  debts,  contracts  and  engagements  as  were  contracted  on  her  own 
^  behalf  and  intended  by  her  to  be  so  charged. 

Same— Statute  construed.  The  Virginia  statute,  Acts  1876-7 
pp.  88d-4,  sec.  1,  held  not  to  anthorize  a  married  woman  to  execute  a  note^ 
for  merchandise,  which  she  used  in  her  separate  business,  which  could  be 
enforced  against  her  separate  realty  acquired  after  the  execution  of  said 
note. 

Lact,  J. 

Sec.  301.  Facts  stated^  The  case  is  as  follows:  In 
December,  1879,  Snsan  J.  Crockett,  intending  to  carry  on  the  bus- 
iness of  a  milliner,  purchased  from  Catherine  Doriot  a  stock  of 
goods  and  gave  in  part  payment  thereof  her  note  for  $404.26. 
The  business  failing,  the  note  was  not  paid.  In  1881  Susan  J. 
Crockett  inherited  one- third  of  a  certain  tract  of  land,  and  the  resi- 
due of  the  said  tract  was  conveyed  to  her  for  life,  remainder  to  her 
children.  The  appellees,  Doriot  and  wife,  filed  their  bill  to  sub- 
ject this  real  estate  to  the  payment  of  the  said  note,  alleging  the 
foregoing  facts.  To  this  bill  the  defendants  demurred,  but  the 
circuit  court  overruled  the  said  demurrer,  and  the  cause  coming 
on  to  be  heard,  a  personal  Judgment  was  rendered  against  the 
said  Susan  J.  Crockett,  and  the  land  ordered  to  be  rented  out 
unless  the  said  debt  was  paid  in  thirty  days.  Whereupon  Crock- 
ett and  wife  appealed.  The  first  error  assigned  is  the  action  of 
the  court  in  overruling  the  demurrer  of  the  defendants  to  the  bill. 
Because  the  bill  upon  its  face  showed  no  ground  to  charge  the 
separate  property  of  the  said  Susan  J.  Crockett;  that  no  contract 
of  a  married  woman  can  charge  her  separate  estate  unless  it  is 
-intended  by  her  to  charge  it  either  expressly  or  impliedly,  and 
that  it  was  her  intention  to  charge  her  separate  estate  must  be 
alleged  in  the  pleadings;  that  the  bill  alleges  that  the  estate  it 
seeks  to  charge  was  acquired  after  the  note  was  given,  and  hence 
that  there  could  have  been  no  intention  to  charge  it  for  that 
debt 

Sec.  302.    Married  Women— Power  to  bind  her 

separate  estate.  It  is  admitted  that  a  married  woman  is,  in 
general,  incapable  during  coverture  of  charging  her  person  by 
any  contract  or  act  whatsoever.  But  her  power  of  disposition  in 
respect  to  her  separate  property  enables  her  to  a  greater  or  less 
extent  to  charge  her  separate  estate  in  equity  even  by  implication, 
with  her  debts,  contracts  or  engagements,  but  the  liability  of  the 


i  302,  303  MARRIED  WOMEN.  396 

said  estate  arises  out  of  the    supposed  intention  of  the  wife. 
Frank  &  Adler  v,  LiUienJieldy  33  Gratt.  397,  and  cases  cited. 

The  separate  estate  of  a  married  woman  is  liable  for  all  her 
debts  charged  thereon,  either  expressly  or  by  fair  implication, 
and  is  bound  by  all  her  contracts  on  her  own  behalf  which  are 
made  upon  the  credit  of  such  estate,  and  whether  that  be  so  or  not 
must  be  judged  by  the  circumstances  of  each  particular  estate;  but 
in  order  to  charge  such  estate  it  must  appear  either  that  the  wife 
intended  to  charge  her  estate,  or  that  it  was  upon  a  consideration 
affecting  such  estate.  Such  intention  and  such  consideration  are 
both  obviously  excluded  when  no  such  estate  existed  when  the 
wife  made  the  undertaking.  Therefore  her  contracts  can  only  be 
enforced  in  a  proper  case  against  the  separate  estate  which  she 
held  at  the  time  of  her  entering  into  the  engagement,  and  not 
against  separate  estate  which  she  acquired  after  the  time  of  mak- 
ing the  engagement. 

Sec.  303.  Statute  conetrued.  But  it  is  contended 
that  these  principles  have  no  application  to  the  separate  estate  of 
the  wife  created  by  our  statute  known  as  the  married  woman's 
act  (Acts  1876-77,  pp.  338^-4) ;  that  this  is  a  legal  estate, 
which  is  designated  as  separate  and  sole  to  protect  it  against  the 
husband's  control  or  his  debts,  and  that  the  statute  providing 
that  she  may  sue  and  be  sued,  that  a  personal  judgment  may  be 
rendered  against  her.     The  first  section  of  this  act  is  as  follows: 

Sec.  1.  <<Be  it  enacted  by  the  general  assembly  that  the 
real  and  personal  property  of  any  female,  who  may  hereafter 
marry,  and  which  she  shall  own  at  the  time  of  her  marriage,  and 
the  rents,  issues  and  profits  thereof,  and  any  property,  real  or 
personal,  acquired  by  a  married  woman  as  separate  and  sole  trader 
shall  not  be  subject  to  the  disposal  of  her  husband,  nor  be  liable 
for  his  debts,  and  shall  be  and  continue  her  separate  and  sole 
property,  and  any  such  married  woman  shall  have  power  to  con- 
tract in  relation  thereto,  or  for  the  disposal  thereof,  and  may  sue 
and  be  sued  as  if  she  were  a  feme  sole]  provided  that  her  husband 
shall  join  in  any  contract  in  reference  to  her  real  or  personal  prop- 
erty, other  than  such  as  she  may  acquire  as  a  sole  trader,  and 
shall  be  joined  with  her  in  any  action  by  or  against  her,  and  pro- 
vided further,  that  nothing  herein  contained  shall  deprive  her  of 
the  power  to  create,  without  the  concurrence  of  her  husband,  a 
charge  upon  such  sole  and  separate  estate  as  she  may  be  empow- 
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ered  to  charge  without  the  concarrence  of  her  husband,  if  this 
act  had  not  passed/' 

This  act  must  be  construed  according  to  its  terms — ^they 
alone  justify  the  courts  in  departing  from  the  rules  heretofore 
existing.  By  the  act  in  question  the  said  separate  estate  is  cre- 
ated, and  power  is  granted  to  her  to  contract  in  relation  thereto  or 
for  the  disposal  thereof,  and  she  may  sue  and  be  sued  as  a  feme 
sole^  provided  that  her  husband  shall  Join  in  any  contract  in  ref- 
erence to  her  real  or  personal  property,  etc.  If  this  power  to 
contract  is  to  be  restricted  to  the  terms  of  the  act,  then  the  power 
to  contract  which  is  granted,  is  to  contract  in  relation  to  her  said 
estate,  or  the  disposal  thereof,  in  which  her  husband  is  required 
to  Join.  There  is  no  authority  to  be  found  in  the  act  in  question 
for  the  wife  to  contract  generally.  In  other  words,  though  a 
wife  may  by  a  contract  bind  her  property,  she  cannot  in  an^  way 
bind  her  person.  It  is  only  in  consequence  of  the  existence  of 
her  separate  estate,  that  the  statute  authorizes  her  to  make  the 
contract  The  enforcement  of  the  contract  is  in  the  nature  of  a 
proceeding  in  rem.  No  general  Judgment  can  be  rendered 
against  her  so  as  to  reach  in  execution  any  other  oroperty. 

It  is  a  familiar  rule  of  the  common  law  that  a  married 
woman  has  no  power  to  contract — ^her  contracts  according  to  that 
law  being  void — and  this  incapacity  still  remains  and  is  the  gen- 
eral  rule. 

Our  statute  has  given  her  the  power,  where  she  has  a  sepa- 
rate estate,  to  contract  in  relation  to  it,  or  for  its  disposal ;  her 
simple  promise,  without  more  appearing,  is  prima  facie  a  void 
contract.  Unlike  the  contracts  of  an  infant  which  are  voidable, 
only,  her  contracts  are  in  general  void  ah  initio.  This  rule  is 
changed  so  far  only  as  the  express  terms  of  the  statute  provide. 
We  have  seen  that  in  the  statute  there  is  no  authority  or  power 
conferred  upon  the  wife  to  contract  generally,  nor  to  charge  her- 
self personally;  it  follows,  therefore,  that  her  personal  contract 
is  a  nullity,  and  must  be  held  to  be  void. 

The  obligation  or  undertaking  of  the  wife  in  this  case  was 
not  contracted  in  relation  to  the  property  sought  to  be  subjected, 
nor  did  the  husband  join  therein,  which  is  a  necessary  step  in 
the  construction  of  any  valid  undertaking  by  the  wife,  except  as 
to  property  acquired  as  a  sole  trader.  The  note  of  the  married 
woman  in  question  did  not  constitute  any  charge  against  the  sep. 
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arate  estate  of  the  said  married  woman,  and  the  decree  of  the 
circuit  court  of  Wythe,  holding  the  same  to  be  a  charge  thereon 
is  erroneous,  and  must  be  reversed  and  annulled. 

We  have  rested  our  decision  in  this  case  upon  the  terms  of 
our  own  statute.  While  many  cases  have  been  cited  in  the  argu- 
ment, they  all  proceed  upon  the  statutes  of  other  States,  in  some 
respects  unlike  our  own;  but  we  think  that  the  conclusion  we 
have  reached  is  clearly  the  true  construction  of  the  statute 
of  this  State. 

The  said  decree  of  the  said  circuit  court  of  Wythe  county 
is  therefore  reversed  and  annulled,  and  such  decree  will  be  entered 
here  as  the  said  circuit  court  ought  to  have  rendered. 

Decree  reversed. 

NoTX.    See  Epitome  of  oaseB,  ^'Married  women.*' 


MECHANICS'  LIENS. 


SPRY  LUMBER  CO.  V.  TRUST  00. 
(77  Mioh.  199.) 

Meohanios'  liens— Oonstitutional  law— Extent  of  lefifisla- 
tive  power.  The  LegiBlatnre  has  no  power  to  enact  a  meohanio^s  lien 
law  that  will  divest  a  man's  title  "except  by  his  own  act  or  default." 

Campbell,  J. 

Sec.   303a.    Facts  stated.    Plaintiff  sued,  counting 

expressly  on  the  lien  law  (Act  No.  270,  Laws  of  1 887),  claiming  a  1  ien 
on  the  banking-house  of  the  principal  defendant  for  lumber  fur- 
nished the  defendants  Myers,  and  used  in  its  construction. 

The  Savings  Bank  Loan  &  Trust  Company  made  a  written 
contract  with  the  defendants  Myers,  June  27,  1887,  to  begin  by 
July,  1887,  and  finish  by  November  1,  for  $27,000,  the  building 
in  question,  payable  on  monthly  estimates,  with  the  usual  draw, 
back  of  20  per  cent,  to  be  held  till  completion.  The  court  below 
held  the  lien  law  of  1887  to  be  unconstitutional,  and  gave  ]udg- 
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ment  on  the  personal  debt  against  defendants  Myers,  who  do  not 
appeal.     Plaintiff  appeals  on  account  of  the  denial  of  the  lien. 

Seo.  304.  Mechanics'  liens— Oonstitutional  law- 
Extent  of  legislative  power.  The  law  of  1887  repeals  all 
previous  laws  on  the  subject,  and  only  saves  pending  proceed- 
ings. But  it  is  assumed,  and  correctly,  to  apply  to  all  material 
furnished  after  the  law  took  effect,  whether  under  old  or  new  con- 
tracts.  It  changes  the  old  law  chiefly  in  regard  to  the  cases  under 
which  liens  may  be  created,  and  does  so  in  such  a  way  that  it 
must  stand  or  fall  together.  The  changes  are  all  in  one  direction, 
and  upon  one  theory.  The  machinery  is  merely  secondary  and 
incidental.  The  new  law  varies  from  the  old  law  in  these  import- 
ant particulars: 

1.  It  allows  a  homestead  to  become  bound  to  the  person 
claiming  a  lien,  where  a  building  contract  is  executed  with  the 
orignal  contractor,  signed  by  husband  and  wife. 

2.  It  binds  a  married  woman's  land,  where  the  articles  or 
labor  are  furnished  to  a  contractor  or  sub-contractor  of  the  hus- 
band with  her  knowledge  or  consent,  express  or  implied,  as  if  bj~ 
her  own  express  authority;  and  furnishing  labor  or  materials ''in 
an  open  and  public  manner"  is  made  sufficient  evidence  of  knowl- 
edge and  consent 

3.  The  building  contract  made  with  any  person,  whether 
man  or  woman,  has  no  effect  on  the  lien,  whether  fully  performed 
by  the  land-owner  or  not;  and  the  laborer  or  furnisher  may 
enforce  his  lien  for  any  material  or  labor  furnished  under  any 
contract,  express  or  implied,  written  or  unwritten,  whether  con- 
forming to  the  original  contract  or  not. 

In  short,  this  law  makes  the  mere  fact  that  a  building  con- 
tract exists,  or  has  existed,  a  sufficient  reason  for  binding  the 
land  for  any  act  or  omission  of  the  building  contractor  or  his 
subcontractor,  whether  within  the  range  of  the  contract  or  not, 
or  whether  or  not  in  harmony  with  its  terms.  The  law  (sec.  2) 
says,  in  so  many  words: 

<*Such  lien  shall  not  be  defeated  by  any  contract,  agreement, 
or  understanding  between  the  owner,  part  owner,  or  lessee  of  the 
real  estate  upon  which  such  improvements  are  made,  or  for  which 
such  materials  are  furnished,  and  the  original,  or  any  sub-con- 
tractor, by  any  payment  made  by  sueh  owner,  part  owner,  or 
lessee  to  such  contractor  or  sub-contractor  for  the  contract  price 
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of  such  labor  or  material  (materjials),  or  any  part  thereof,  in  case 
the  person  performing  such  labor  or  famishing  such  material 
shall  comply  with  the  provisions  of  this  act." 

This  statute  is  made  for  the  express,  and,  so  far  as  differing 
from  former  laws,  for  the  only,  purpose  of  enabling  strangers  to 
the  title  to  subject  it  to  sale  for  obligations  to  which  the  owner 
never  became  bound,  and  in  which  he  has  no  part  whatever.  It 
strikes  at  the  foundations  of  all  property  in  land.  There  is  no 
constitutional  way  for  divesting  a  man's  title  except  by  his  own 
act  or  default.  Here  his  own  act  is  not  required,  and  his  freedom 
from  default  is  no  defense.  He  may  pay  in  full,  in  advance  or 
otherwise,  for  all  he  has  contracted  for.  He  may  contract  for  a 
house  built  in  a  certain  way,  and  of  certain  materials,  and  may 
have  to  pay  for  what  he  never  bargained  for,  and  what  his  build- 
ing contractor  had  no  right  to  put  off  upon  him.  The  original 
contract  plays  no  part  in  the  matter,  except  as  a  fact  which  binds 
no  one,  and  has  no  significance.  Such  a  gross  perversion  of  all 
the  essential  rights  of  property  is  so  plain  that  no  explanation  can 
make  it  plainer.  And,  as  this  purpose  fohns  only  the  apparent 
reason  for  repealing  the  old  law,  and  passing  the  new  one,  the 
present  statute,  and  all  its  parts,  must  fall  together,  leaving  the 
law  of  the  State  where  it  was  before  the  law  of  1887  was  passed. 
In  ffanes  dh  Co,  v,  Wadey,  73  Mich.  178  (41  N.  W.  Rep.  222), 
the  validity  of  the  law  was  not  discussed,  as  it  has  not  been  in 
any  other  case  hitherto. 

The  judgment  must  be  afi^rmed,  with  costs. 

Sherwood,  C.  J.,  Morse  and  Long,  J.  J.,  concurred.  Cham- 
plin,  J.,  did  not  sit. 


SHAW  V.  STEWART. 
(48  Kan.  572.) 

Sub-oontraotor'B  lien— Abandonment  by  the  oontraotor. 

The  abandonment  of  the  building  by  the  oontraotor  does  not  impair  the 
right  of  the  sub-oontractors  to  their  liens  for  work  and  material. 

HOETON,  C.  J. 

Sec.  305.  Facts  stated.  E.  J.  Stewart  is  the  owner 
of  lots  1  and  2  in  block  46,  in  the  city  of  Anthony.  On  the  9th 
day  of  November,  1885,  he  entered  into  a  written  contract  with  J. 
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T.  Harris,  by  which  it  was  agreed  that  Harris  shoald  erect  a  two- 
story  frame  bnildlDg  on  the  lots  for  $1,500.  Harris  was  to  fam- 
ish all  the  materials  and  labor  for  the  building.  To  secure  the  faith- 
ful performance  of  the  written  contract,  Harris  executed  to  Stew- 
art a  written  undertaking  with  two  sureties  in  the  sum  of  $2,000. 
6.  B.  Shaw  &  Co.  furnished  lumber,  under  a  contract  with  J.  T. 
Harris,  which  was  actually  used  in  the  building,  of  the  value  of 
$693.31,  of  which  $82.31  only  has  been  paid.  Costa  &  Ohia 
furnished  hardware,  under  a  contract  with  J.  T.  Harris,  whiclr. 
was  used  in  the  building,  of  the  value  of  $108.33,  none  of  whicii 
has  been  paid.  Harris  commenced  the  construction  of  the  building^ 
soon  after  the  date  of  his  contract,  but  quit  work  and  abandoned 
the  building  in  an  unfinished  condition  late  in  December  of  1885. 
Shaw  &  Co.  filed  their  lien  for  lumber  on  the  26th  day  of  March, 
1886.  Costa  &  Ohio  filed  their  lien  for  hardware  on  the  same 
day. 

The  trial  court  sustained  a  demurrer  to  the  evidence  of  tha 
plaintiff's,  interposed  by  Stewart,  upon  the  ground  that  the  liensx 
of  the  plaintiff's  were  prematurely  filed.  The  question  presented 
by  the  record  is,  where  a  contractor  refuses  to  proceed  with  his* 
contract  and  abandons  a  building  before  its  completion,  that  he' 
has  contracted  with  the  owner  to  build  and  complete,  can  a  sub- 
contractor, who  has  furnished  materials  under  a  sub-contract 
with  the  contractor,  which  are  used  in  the  building,  treat  the 
building  as  completed  at  the  time  the  contractor  abandoned  it^ 
and  file  his  lien  for  material   without  further  delay? 

It  is  contended  in  support  of  the  ruling  of  the  trial  courts 
that  the  right  of  the  plaintiff  is  purely  a  statutory  right;  that, 
the  remedy  depends  upon  the  existence  of  the  right  and  that  the- 
right  of  the  plaintiffs  to  file  their  liens  depended  upon  the  ex^ 
istence  of  certain  conditions  precedent,  among  others,  the  com. 
pletion  of  the  building  and  the  filing  of  the  statutory  statement 
within  sixty  days  after  its  completion.  Comp.  Laws  of  1885, 
ch.  80  sec.  631,  632. 

Sec.  306.    Sub-contractor's  lien— Abandonment 

by  the  contractor.    If  there  had  been  no  permanent  aban- 
donment of  the  coDstruction  of  the  building  by  the  contractor^ 
we  would  be  compelled  to  aflSrm  the  rulings  of  the  trial  courts 
avis   V.  Bullard,  32   Kan.  234  (4   Pac.  Rep.    76);    Seaton  v. 
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Chamberlain,  32  Kan.  239  (4  Pae,  Rep.  89).     In  the  I>a\is  case 
it  was  said : 

*  *  It  is  our  view,  however,  that  as  between  the  owner  of  the 
property  and  the  contractor  and  sub-contractor,  the  contractor 
and  the  sub-contractor  should  be  considered  as  substantially  one 
and  the  same  person  with  reference  to  the  completion  of  the 
building,  and  therefore  that  the  building  should  be  considered  as 
completed  when  and  when  only  the  contractor  has  completed  his 
part  thereof.  No  privity  of  contract  exists  between  the  owner  of 
the  building  and  the  sub-contractor;  but  the  sub-contractor's 
rights  are  based  simply  and  solely  upon  his  contract  made  with 
the  contractor.  The  contractor,  and  not  the  owner  of  the  build, 
ing,  is  the  sub-contractor's  debtor,  and  the  sub-contractor  has 
no  right  to  claim  that  the  building  has  been  completed  until  the 
eontractor  under  whom  he  claims  has  such  right. '' 

But  upon  the  facts  of  this  case,  the  ruling  of  the  trial  court 
that  the  liens  of  the  plaintiffs  were  prematurely  filed,  because 
the  building  was  not  fully  completed,  cannot  be  sustained.  Such 
a  construction  of  the  statute  is  too  technical  and  too  harsh  against 
persons  furnishing  materials  as  sub-contractors  to  be  used  in 
buildings.  It  is  said  in  Kneeland  on  Mechanics'  Liens,  sec.  65, 
that — ^^There  are  circumstances  under  which  performance  by  the 
contractor  is  excused,  and  he  may  maintain  a  lien  under  a  quan. 
tarn  meruit  for  the  work  done,  or  under  the  contract  for  the  pro- 
portional amount  of  performance  rendered.  The  claimant  will  be 
entitled  to  the  benefit  of  a  lien  if  the  failure  was  caused  either  by 
the  consent  or  fault  of  the  owner." 

All  the  authorities  sustain  the  proposition  that  if  the  aban- 
donment of  the  work  upon  the  building  had  been  caused  by  Stew-* 
art,  the  owner  of  the  property,  plaintiffs  would  be  entitled  to  their 
liens,  as  the  abandonment  of  the  work  would  be  deemed  a  com- 
pletion of  the  building  for  the  purpose  of  filing  such  liens.  Cat- 
lin  V.  Douglas^  U.  S.  C.  C.  Kas.  (33  Fed.  Rep.  569);  Tramwell  t?. 
Mount,  68  Tex.  210  (4  S.  W.  Rep.  377).  Now  it  is  well  settled 
by  the  authorities,  that  the  equities  of  the  persons  performing 
labor  and  furnishing  material  for  buildings,  are  superior  to  those 
of  either  the  contractor  or  the  owner.  The  abandonment  by  the  con- 
tractor of  the  work  upon  the  building  ended  his  contract  with  the 
owner.  The  sub-contractors  were  without  fault.  The  effect  of 
the  failure  to  go  on  with  the  work  was  to  prevent  the  plaintiffs 
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from  famishing  any  more  lumber  or  hardware,  and  their  contracts 
with  the  contractor  were  also  at  an  end.  The  owner  had  in  his 
building  their  materials.  If  the  non-completion  of  the  building 
had  been  by  the  consent  or  fault  of  the  owner,  the  liens  for  mater- 
ials used  in  the  building  would  not  be  prematurely  filed,  although 
there  had  been  no  completion  of  the  building.  In  such  a 
case,  the  letter  of  the  statute  could  not  be  envoked  to 
defeat  its  beneficial  and  equitable  purpose.  So,  in  this 
case,  as  the  non-completion  of  the  building  was  caused  by  the  act 
of  the  contractor,  if  the  liens  were  not  filed  within  the  letter  of 
the  statute  they  are  clearly  within  the  spirit  of  the  statute,  as  it 
would  be  grossly  inequitable  to  hold  that  the  plaintiffs  are  abso- 
lutely barred  of  all  rights  to  the  lien  law,  because  the  work  on  the 
building  was  permanently  abandoned  without  their  fault.  The 
foreclosure  of  a  mechanic's  lien  under  the  statute  is  an  equitable 
proceeding,  in  which  the  powers  of  the  court  are  evoked  to  mould 
the  remedy,  within  the  provisions  of  the  statute,  to  suit  the  cir- 
cumstances  of  the  case.  In  this  action  the  equities  are  with  the 
plaintiffs.  They  furnished  all  the  lumber  and  hardware  used  in 
the  building,  and  ought  not  in  Justice  to  be  prevented  from  ac- 
quiring and  enforcing  their  liens  because  the  contractor  abandoned 
his  work.  It  was  said  in  Davis  v.  Bullard^  supra',  **lf,  how- 
ever, the  contractor  should  abandon  the  work  for  any  cause  before 
completing  the  building  under  his  contract,  it  is  possible,  and 
even  probable,  that  the  sub-contractor  may  then,  if  not  inequita- 
ble, consider  the  building  as  completed,  and  obtain  liens  thereon 
within  four  months  thereafter  by  complying  with  the  provisions  of 
sees.  631  and  632  of  the  civil  code.  But  so  long  as  the  contrac- 
tor has  not  completed  the  work  under  his  contract,  but  is  still  at 
work  on  the  building  under  his  contract,  the  building  cannot  be 
considered  as  having  been  completed,  either  as  to  the  .contractor 
or  any  sub-contractor, "  In  Henderson  v.  Sturgis,  1  Daly  (N.  Y.) 
336,  it  was  decided  that — ** Where  a  sub-contractor  is  prevented 
from  performing  the  whole  of  his  contract  with  the  contractor  by 
reason  of  the  failure  of  the  latter,  and  an  assignment  by  him  of 
the  contract  for  the  benefit  of  his  creditors,  held,  that  he  may  ac- 
quire and  enforce  a  lien  for  the  value  of  his  labor  and  materials 
performed  and  furnished  up  to  the  time  when  he  was  prevented." 

Jones  on  Liens,  vol.  2,  sec.  1438,  thus  states  the  law:  <<The 
ovmer's  or  contractor's  abandonment  of  the  work  upon  a  building 
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is  to  be  deemed  a  completidh  of  it  for  the  purpose  of  the  filing  of 
mechanics*  liens  by  sub-contractors,  material-men,  and  laborers. 
It  would  be  inequitable  and  unreasonable,  and  contrary  to  the 
spirit  of  the  law,  to  hold  that  parties  are  absolutely  barred  of  all 
rights  to  the  lion  law  where  the  work  is  prematurely  stopped  or 
abandoned  without  fault  of  such  parties.  Such  a  construction 
would  place  material-men  and  laborers  at  the  mercy  of  the  dis- 
honesty, fickleness,  or  misfortune  of  the  owner  or  contractor." 
Again,  there  was  evidence  before  the  court  tending  to  show  that 
to  complete  the  building  when  it  was  abandoned  by  Harris  it 
would  have  cost  the  owner  $250  only;  therefore  he  was  not  only 
protected  by  the  bond  executed  by  Harris,  but  the  amount  neces- 
sary to  complete  the  building  was  much  less  than  the  value  of  the 
-materials  furnished  by  the  plaintiffs.  We  refer  to  this  evidence 
as  showing  equities  favorable  to  the  plaintiffs.  Further  than 
this,  there  was  some  evidence  before  the  court  that  Harris  could 
not  have  performed  his  original  contract  with  Stewart,  because  the 
^atter  frequently  made  changes  therein.  Of  course,  if  Harris 
was  prevented  from  carrying  out  the  original  contract  on  account 
of  changes  by  Stewart,  the  latter  cannot  invoke  the  letter  of  the 
statute  to  defeat  the  liens  which  were  filed.  A  person  making  a 
sub-contract  is  presumed  to  make  it  knowing  the  agreement  of 
the  principal  contractor,  but  no  subsequent  agreement  of  the 
principal  contractor,  can  be  set  up  to  the  sub-contractor's  disad- 
vantage.    (Overton  on  Liens,  sec.  553). 

The  judgment  of  the  district  court  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings,  in  accordance  with  the 
views  herein  expressed. 

All  the  Justices  concurring. 

Note. — See  Annotations  at  the  end  of  the  next  case,  and  Epitome  of 
Oases. 


EUFAULA   WATER  CO.  V.  ADDT8T0N   PIPE   AND   STEELE   CO. 

(89  Ala.  552.) 

Mechanic's  lien — Creation  of.  In  order  to  create  a  lien  for 
materials  supplied^  it  is  not  necessary  that  there  shonld  be  a  stipulation 
for  a  lien,  "nor  need  the  contract  of  supply  be  made  with  a  view  to  charg- 
ing the  property." 

Same — ^Elxtent  of  the  lien.    The  lien  for  material  furnished  as 


405       EUPAITLA  WATER  CO.  V.  ADDY8T0N  P.  *  S.  CO.       2  307,  308 

confined  to  that  parcel  of  the  real  estate  actually  improyed  by  the  mater- 
ial, and  does  not  extend  to  all  of  the  real  estate  which  may  be  connected 
with  a  general  system  of  improvements. 

Same — ^Publio  property.  Quaere, — Can  the  real  estate  of  a  quasi 
public  corporation  be  subjected  to  a  mechanic's  lien,  so  as  to  interfere 
with  the  discharge  of  its  duty  to  the  public  f 

McClellan,  J. 

Sec.  307.  Facts  stated.  This  action  was  brought  by 
the  appellee  against  the  appellant,  to  recover  on  an  account  for 
piping  furnished  to  be  used  in  the  construction  of  water  works  in 
the  city  of  Eufaula,  and  to  have  a  lien,  as  for  materials  supplied, 
declared  and  enforced  against  a  certain  one-acre  lot  belonging  to 
the  defendant,  situated  just  beyond  the  corporate  limits  of  said 
city.  This  lot  was  the  situs  of  defendant's  pumping  station,  and 
on  it  were  erected  and  placed  buildings  and  machinery  essential 
to  forcing  water  into  defendant's  stand  pipe  or  reservoir — a  half 
mile  distance — whence  it  was  supplied,  through  a  system  of  pipes, 
to  the  city  and  its  inhabitants.  The  piping  supplied  by  the  plain- 
tiff was  used  in  making  the  conduit  between  the  pumping  station 
and  the  reser^'oir,  a  distance  of  about  three  thousand  feet,  and 
extended  from  a  point  twenty-five  feet  within  the  lot  in  question, 
and  outside  of  the  buildings  thereon,  to  the  reservoir,  being  for 
its  whole  length,  except  said  twenty >five  feet,  on  land  which  did 
not  belong  to  the  defendant,  but  in  which  the  water-company  had 
an  easement  for  this  purpose  only.  Judgment  for  the  amount  in 
suit  went  for  the  plaintiff,  and  to  this  no  objection  was  made,  or 
exception  reserved.  The  case  is  presented  here  solely  on  excep- 
tions to  the  court's  general  charge  in  favor  of  plaintiff,  and  its 
refusal  to  give  the  general  charge  for  the  defendant,  as  to  whether 
a  lien  existed  on  the  one  acre  in  question,  and  the  buildings 
thereon,  for  the  satisfaction  of  the  money  judgment;  and  against 
the  correctness  of  this  action  of  the  court  several  considerations 
are  urged  upon  our  attention. 

Sec.    308.    Mechanics'  liens — As  to  when  and 

how  created.  We  do  not  doubt  that  the  laying  of  pipe  on  the 
lot  of  land,  for  the  purpose  shown  by  this  record,  is  an  <*improve- 
ment"  within  t]ie  meaning  of  Code,  section  3018;  nor  that  the 
value  of  pipe  furnished  for  such  a  purpose  might  ordinarily  be 
charged  on  the  land,  under  the  law  which  provides  a  lien  for 
mechanics  and  material  men. — Derrickson  v,  Edwards^  29  N.  J. 
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L.  468 ;  Helm  v.  Chapman,  66  Cal.  29  (5  Pac.  Rep.  352) ;  Beatty 
v,  Parker,  141  Mass.  523  (6  N.  E.  Rep.  754). 

The  proposition,  that  the  lien  attaches  only  where  the  mater- 
ials have  been  furnished  for  the  purpose  to  which  they  are 
devoted,  and  that  it  does  not  arise  where  they  have  been  supplied 
on  the  general  credit  of  the  purchaser,  and  without  reference  to 
any  contract,  expressed  or  implied,  for  their  use  in  a  particular 
building,  or  for  the  improvement  of  certain  land,  can  not  be 
denied.  The  use  to  be  made  of  the  materials,  the  structure  into 
which  they  are  to  enter,  or  the  land  which  they  are  to  improve, 
must  be  in  the  contemplation  of  the  parties  when  they  are  fur- 
nished, else  it  can  not  be  said  to  have  been  furnished  <<for  any 
building  or  improvement  on  land  *  *  *  under  or  by  virtue  of  a 
contract  with  the  owner  thereof, " '&c. ;  nor  the  claim  therefor 
enforced  as  a  lien  against  property  to  which  they  have  been 
applied,  in  the  unrestrained  discretion  of  the  purchaser.  —  Chateau 
1?.  Thompson,  5  Ohio  St.  114;  Cotes  v,  Shorey,  8  Iowa,  A\%\  Ful- 
ler v,  Nickerson,  59  Me.  22%  \  Rodger s  v.  Currier,  13  Gray,  129; 
Tyler  v.  Currier,  13  Gray,  134;  Hills  t?.  Elliott,  13  Serg.  &  R. 
56;  Weaver  v.  Sells,  10  Kansas,  609;  Tyler  v.  Jewett,  82  Ala.  93, 
100  (2  S.  Rep.  905). 

But  it  is  equally  well  settled,  that  there  need  be  no  stipula- 
tion for  a  lien,  nor  need  the  contract  of  supply  be  made  with  a 
view  10  charging  the  property.  If  the  contract  of  the  parties  is 
no  more  than  a  sale  of  the  materials  for  a  particular  building  or 
improvement  on  land,  or  to  be  used  in  the  construction  of  certain 
works,  and  there  is  nothing  negativing  the  reservation  of  a  lien, 
or  the  idea  that  the  material-man,  if  need  be,  will  look  to  the 
property  for  payment,  the  law  raises  the  implication  that  the  con- 
tract of  furnishing  was  made  on  the  security  afforded  by  the  prop- 
erty into  which  the  materials  enter,  and  will  declare  and  enforce 
the  claim  against  the  property  itself. — Shilling  v,  Templeton,  6^ 
Ind.  bb9',  Jones  V.  Swan,  21  Iowa,  181]  Smith  v,  Coe,  29  N.  T. 
666;  Phillips  Mec.  Liens,  sec.  118. 

In  the  case  at  bar,  there  was  no  agreement  for  a  lien,  but  it 
very  clearly  appears  that  the  materials  were  furnished /or  the 
construction  of  water-works  at  and  for  the  city  Eufaula,  under  a 
contract.  We  find  nothing  in  the  record  to  indicate  a  waiver  of 
the  lien,  or  in  negation  of  plaintiff's  right  to  resort  to  that  mode 
of  enforcing  the  payment  of  its  account.     Our  opinion,  therefore, 


407       EUPAITLA  WATER  CO.  V.  ADDT8T0N  P.   *  8.  CO.       i  308,  309 

is,  that  under  the  facts  of  this  case,  this  objection  to  the  judg- 
ment below  is  untenable. 

Seo.   309.    Same— Extent  of  the   lien— Statute 

construed.  A  much  more  serious  objection  is  predicated  upon 
the  fact,  that  while  something  like  three  thousand  feet  of  piping 
was  furnished  under  this  contract,  all  of  which  was  used  in 
defendant's  works,  and  for  the  value  of  all  of  which  judgment  was 
rendered;  yet  only  twenty-five  feet  of  it  was  laid  on  the  lot  of  land 
sought  to  be  condemned,  and  even  this  pipe  did  not  extend  into 
the  buildings  located  thereon,  and  also  condemned,  but  was  con- 
nected therewith  by  material  not  supplied  by  plaintiflf.  The  whole 
theory  of  the  statute  is  to  give  the  material-man  a  preferred  claim 
on  a  lot  of  land,  for  the  amount  he  has  contributed  in  improving 
that  particular  land,  or  the  buildings  situated  thereon.  Can 
the  lien  on  a  particular  lot  in  a  town,  or  a  certain  <*oneacre"  in  the 
country,  be  made  to  cover  and  secure  a  claim  for  materials  which 
have  not  been  used  on  that  lot  or  acre  at  all,  but  which  have  been 
used  on  other  lands,  on  which  no  lien  is  asserted,  merely  because 
all, of  such  material  is  used  in  a  system  of  works,  covering  a  large 
area,  and  to  the  efficiency  of  the  system  each  part  is  essential? 
The  terms  of  the  statute,  in  our  opinion,  answer  this  inquiry  in 
the  negative.  Section  3018  of  the  Code  provides  that  **every 
*  *  person,  who  shall  furnish  any  material  *  *  for  any  building 
or  improvement  of  land,  *  *  *  shall  have  a  lien  therefore  on 
such  building  or  improvement,  and  on  the  land  on  which  the  same 
18  situated^  to  the  extent  *  *  *  in  area  of  the  entire  lot  or  parcel 
of  land  if  in  a  city,  town  or  village,  or,  if  not  in  any  city,  town  or 
village,  of  one  acre."  Sections  3019  and  3020  provide  for  the 
removal,  in  certain  contingencies,  of  the  building  or  improve- 
ment, from  the  lot  or  acre^  to  which  the  buildings  or  improve- 
ments on  which  the  lien  attaches,  by  the  purchaser  at  the  sale 
made  in  satisfaction  of  the  lien.  Section  d025  confines  the  right 
of  selection  of  the  land  to  be  charged  with  the  lien,  to  the  lot  or 
acre  which  includes  ^Hhe  site  of  such  building  or  improvement,'** 
Section  3021  provides  a  method  by  which  a  lessor,  where  the 
materials  have  been  furnished  at  the  instance  of  a  lessee,  shall 
have  the  right  to  prevent  the  removal  of  building  or  improvement 
from  the  premises;  i.  c.  from  the  lot  or  acre  upon  the  interest  of 
the  lessee  in  which  the  lien  attaches.  It  is  thus  made  to  appear 
that  the  building  or  improvement  must  be  situated  upon  the  lot 
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or  acre  (sec.  3018),  in  such  sort  that  a  purchaser  of  the  debtor's 
interest  in  that  lot  or  acre  would  have  the  right  to  remove  the 
same  therefrom  (sec.  3019);  or,  in  case  the  premises  were  under 
lease,  to  become  the  tenant  thereof,  and  remove  the  improvement 
or  building  from  the  lot  at  the  end  of  the  term  (sec.  2030),  unless 
its  removal  is  prevented  by  payment  therefor  being  made  by  the 
lessor  (sec  3021);  and  finally,  that  where  the  tract  carved  from 
exceeds  one  acre,  and  is  not  in  a  city,  &c.,  the  ^selection  must  in- 
clude the  site  of  the  building  or  improvement  (sec.  3025). 

Conceding  that  the  pipe  supplied  by  the  plaintiff,  and  laid 
under  ground  from  the  line  of  the  lot  sought  to  be  subjected  to 
the  reservoir  was  necessary  to  the  use  and  enjoyment  of  that  lot, 
Sknd  the  buildings  and  machinery  thereon,  it  is  not  situated  there- 
on; the  purchaser  at  a  sale  under  this  judgment  could  not  remove 
it  therefrom;  nor,  if  the  debtor  be  a  lessee  of  the  lot,  could  the 
lessor  prevent  its  removal  by  paying  the  judgment;  and  the  lot 
in  no  sense  includes  the  site  of  the  piping  thus  laid  under  the 
streets,  and  under  the  lands  of  other  persons,  for  a  half-mile 
beyond  the  acre  claimed  under  the  lien.  Though  essential  to  the 
pumping  station,  it  is  not  more  essential  thereto  than  it  is  to 
every  other  part  of  the  system  of  water-works,  and  to  the  reser- 
voir, public  fountains,  fire-plugs,  and  houses  throughout  the  city 
of  Eufaula  to  which  water  passes  through  the  system;  and  it  can 
no  more  be  said  to  be  a  part  of  the  pumping  building  than  a  part 
of  the  reservoir,  stand-pipe,  or  any  other  place,  pipe  or  house  in 
the  city  reached  and  supplied  by  the  system.  So  that  the  lien 
might  as  well  be  declared  on  the  pumping  station  for  building 
the  stand-pipe,  and  e  converso,  the  stand-pipe  might  be  subjected 
for  buildings  or  improvements  on  the  pumping  station  lot;  and 
each  and  both,  with  the  land  about  them  to  the  extent  specified 
in  the  statute,  might  be  subjected  for  the  value  of  the  interven. 
ing  pipe,  which  is  a  part  of  both,  or  either,  and  an  improvement 
on  each  lot,  if  on  either.  Moreover,  if  a  lien  for  the  value  of 
3, 000  feet  of  pipe  outside  of  the  one  acre  may  be  predicated  on 
the  25  feet  within  the  acre,  one  foot  within  would  sustain  a  lien 
for  10,000  without,  and  so  on,  ad  infinitum.  Similarily,  a  railway 
^epot,  and  the  lot  on  which  it  stands,  might  be  subjected  to  a 
lien  for  building  the  road,  or  repairing  it,  or  for  the  erection  of 
another  depot  a  hundred  miles  away;  and  the  interest  of  a  tele- 
graph company  in  a   building  in  Eufuala  might  be  subjected 


409  IITFAVLA  WATSB  CO.  V.  ADDT80TN  P.  *  8.  00.  {  309 

to  the  payment  for  wire  furnished  in  constructing  a  line  to  the 
city  of  New  York.  A  construction  which  would  establish  a  prin- 
ciple under  which  such  results  would  be  possible,  can  not  be  tol- 
erated. The  purpose  of  the  statute  is  to  give  the  material-man  a 
lien  on  the  lot,  or  acre  of  land,  for  the  value  of  the  materials 
supplied  by  him  which  have  been  applied  and  used  on  that  land, 
in  the  erection  of  buildings,  or  other  improvements  thereon,  and 
also  on  such  building  or  improvement  there  situated ;  and  the 
terms  of  the  enactment  are  not  only  apt  in  the  expression  of  this 
purpose,  but  equally  so  to  the  exclusion  of  anything  beyond 
it. 

Under  a  similar  statute  in  Illinois,  an  attempt  was  made  to 
fasten  a  lien  on  a  house,  for  the  construction,  in  connection  with 
the  house,  of  a  vault  under  the  street,  on  which  the  buildiDg 
abutted,  the  vault  being  intended  for  use  and  used  as  a  part  of 
the  house.  The  lien  was  denied.  The  court,  by  Caton,  C.  J., 
said:  <^The  important  question  is,  whether  the  suit  can  be  main- 
tained, where  the  appurtenance  is  not  upon  the  premises  sought 
to  be  subjected  to  the  lien.  The  statute  gives  the  lien  to  any  per- 
son who  shall,  by  contract  with  the  owner  of  a  piece  of  land  or 
town  lot,  furnish  labor  or  materials  for  erecting  or  repairing  any 
building,  or  the  appurtenances  of  any  building,  on  such  land  or 
lot.  We  have  sought  in  vain  to  so  construe  this  statute  as  to 
give  the  lien  where  the  appurtenance  was  in  the  street,  and  not 
on  the  lot.  We  are  constantly  met  with  the  unmistakable  lan- 
guage of  the  act:  <Any  building  or  appurtenances  of  any  building 
on  such  land  or  lot  *  This  certainly  means  that  both  the  build- 
ings and  appurtenance  shall  be  on  the  lot.  We  cannot  fairly  con- 
strue it  so  as  to  give  a  lien  upon  a  lot,  for  improvements  made  off 
it,  although  appurtenant  to  a  building  upon  the  lot.         *        * 

*        *        The  law  simply  says  so,  and  by  it  we  are  bound. " 
Parmeleev.  Hamhleton^  19  111.  615. 

In  Indiana,  the  statute  provides  that:  ^'Mechanics,  and  all 
other  persons  performing  labor  or  furnishing  materials  for  the 
construction  or  repair  of  any  building,  or  who  may  furnish  any 
engine  or  other  machinery  for  any  ♦  #  »  manufac- 
tory, may  have  a  lien  upon  the  building  which  they  have  con- 
structed or  repaired,  or  upon  any  buildings  or  *  *  * 
other  manufactory,  for  which  they  have  furnished  materials,  and 
on  the  interest  of  the  owner  in  the  lot  on  which  it  stands,  to  the 
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extent  of  the  value  of  the  labor  done,  or  materials  furnished,  or 
both."  Under  this  law,  a  suit  was  brought  to  recover  on  an 
account  for  pig-lead  used  in  constructing  the  pipes  of  a  water 
company,  which  formed  the  conduits  of  the  water  furnished  by 
the  company,  between  its  pumping  station  and  its  reservoirs,  as 
also  the  pipes  used  in  the  distribution  of  the  water  from  the  reser- 
voirs ;  and  it  was  sought  to  have  the  amount  of  the  recovery 
charged  as  a  lien  on  the  buildings  of  the  pumping  station,  etc. 
It  does  not  seem  that  this  effort  proceeded  on  the  idea  that  the 
pipes  were  a  part  of  the  engine  building,  or  constituted  an 
improvement  on « the  lot  on  which  that  building  stood,  though 
they  ran  into  that  lot,  and  connected  with  the  building.  It  seems, 
on  the  contrary,  to  have  been  conceded  by  counsel  that  the  lien 
could  only  be  sustained  on  the  theory,  thai  the  buildings  of  the 
water-company  constituted  a  *  ^manufactory, '*  and  that  the  pipes, 
though  no  part  of  the  buildings,  were  '^machinery*'  for  such  man- 
ufactory. The  lien  was  denied,  on  the  ground  that  the  water- 
company  was  not  a  manufacturing  company,  and  its  plant  was 
not  a  manufactory.  This  decision  involves  necessarily  the  tacit 
negation  of  the  proposition  insisted  on  here  for  the  appellee.  Ky., 
L,  dk  0.  Co.  V,  New  Albany  Water  Works,  62  Ind.  63 ;  Phillips 
Mec.  Liens,  sec.  202. 

We  know  of  no  adjudged  case  which  militates  against  the 
construction  which  the  language  of  our  statute  requires  should  be 
put  on  it,  unless  it  be  that  of  Beatty  v.  Parker  supra,  in  which  it 
is  held  that  the  lien  attaches  to  a  house,  for  labor  and  materials 
performed  and  furnished  in  laying  a  drain  pipe  from  the  building 
into  a  sewer  on  the  opposite  side  of  the  street.  The  pipe  was 
embraced  in  the  contract  for  the  erection  of  the  house,  and  the 
opinion  proceeds  on  the  idea  that  it  was  a  part  of  the  house;  and 
there  is  certainly  no  more  reason  for  so  holding,  than  can  be 
found  for  deciding  the  pipes  involved  here  to  be  a  part  of  the 
pumping-station  buildings  of  the  water-company.  Beatty  v.  Par- 
ker, 141  Mass.  523  (6  N.  E.  Rep.  754).  The  cases  cited  from 
New  Jersey  are  not  in  point.  The  structure  there  involved  was 
a  flume,  extending  a  short  distance  from  a  pond  into  a  mill,  and 
conveying  water  which  furnished  the  motive  power  of  the  mill. 
The  whole  of  this  flume  was  on  the  land  condemned,  so  that  the 
question  we  have  was  not  there  involved.  Derrxckson  v.  Edwards 
supra}  Edwards  v.   Derrxckson,  28  N.  J.  L.  29.     In  the   same 
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state  it  was  held,  that  a  floating  dock  is  not  a  building  within  the 
meaning  of  that  term,  as  employed  in  the  mechanic*s  lien  law,  in- 
asmuch as  it  is  necessary  to  the  existence  of  the  lien  that  the 
structure  should  be  erected  on  the  lot  sought  to  be  subjected,  and 
have  remained  there  until  the  lien  attached,  conditions  that  could 
not  be  filled  by  a  floating  structure.  Codington  v.  Dry  Doch  Co,, 
31  N.  J.  L.  477.  But  whatever  may  be  the  adjudications  in 
other  States,  we  see  no  escape  from  the  construction  we  have  in- 
dicated of  our  own  statute,  the  result  of  which  is  to  deny 
plaintiff*  s  right  to  a  lien  on  the  lot  and  building  sought  to  be 
subjected,  except  for  so  much  of  the  piping  as  was  laid  within 
the  one  acre. 

Sec.  310.    Same— Quasi  public  property.    As  this 

was  so  insignificant  (25  feet  out  of  3,000),  we  deem  it  hardly 
necessary  to  determine  whether  a  material-man's  lien  can  in  any 
case  attach  to  property  of  a  corporation  guaxi-public  in  its  char, 
acter  and  functions,  when  the  enforcement  thereof  would  interfere 
with  the  performance  of  duties  it  owes  the  public.  It  may  be 
that  water  companies,  and  the  like,  cannot  have  their  public  func- 
tions thus  interfered  with,  by  the  enforcement  of  the  lien  of  a 
material-man  by  a  sale  of  any  part  of  their  property,  which  is 
essential  to  the  service  of  the  public.  Ordinarily,  the  coercive 
process  of  the  law  should  run  against  their  property  and  franchises 
as  an  entirety,  so  that  the  public  interests  in  them  will  be  con- 
served. It  may  readily  be  conceived  that  the  sale  under  judicial 
process  of  the  buildings  and  machinery  which  constitute  the 
pumping  station  of  a  water  company,  whose  duty  it  is  to  supply 
water  to  a  populous  city  for  its  people,  for  the  suppression  of 
fires,  and  for  public  sanitation  and  comfort,  might  result  not  only 
in  individual  inconvenience,  but  also  in  serious  public  danger  and 
disaster.  We  expressly  refrain,  however,  from  more  than  a  cita. 
tion  of  some  of  the  authorities  on  this  point. — East  Ala,  Railway 
Co,  V,  FiMcAcr,  114  U.  8.  340(29  L.  Ed.  136;  5  Sup.  Ct.  Rep. 
869);  Water  Co,  v,  Hamilton,  3  A.  &  E.  Corp.  Cas.  421,  n.  425; 
Gue  V,  Tide  Water  Canal  Co,,  24  How.  257  (16  L.  Ed.  635); 
Commissioners V.  Tammany,  115  U.  S.  122  (29  L.Ed.  305; 5  Sup. 
Ct.  Rep.  626,  1186);  Foster  v.  Fowler,  60  Pa.  St.  27;  McPheeters 
V.  Merrimac  Bridge  Co. ,  28  Mo.  465 ;  Graham  v.  Mt,  Sterling 
Coalroad  Co.,  14  Bush  (Ey.)  425  (29  Am.  Rep.  412);  LaCrosst 
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if?  Mil  R.  R.  Co.  V,  Vanderpool,  11  Wis.  119  (78  Am.  Dec.  691, 
n,  697). 

The  charge  of  the  court,  as  to  the  lien  claimed  by  the  plain- 
tiff, was  erroneous ;  and  the  judgment,  in  so  far  as  it  declared 
such  lien,  is  reversed,  and  the  cause  remanded. 

Clopton,  J.,  not  sitting. 

ANNOTATIONS. 

Sec.  311.  Public  property.  In  the  case  of  Graham 
V.  Mt,  Sterling  Coalroad  Co.,  14  Bush  (Ky.)  425  (29  Am.  Rep. 
412),  it  was  held  that  a  mechanics'  lien  would  not  lie  against 
the  bridges,  culverts,  and  trestles  of  a  railroad,  and  the  ruling 
was  placed  upon  the  ground  that  a  railroad,  from  one  end  to 
another,  was  an  entirety,  and  to  enforce  a  lien  against  its  bridges 
and  culverts  would  interfere  with  the  public  convenience.  In 
New  York,  under  a  statute  entiled  <  <An  act  to  secure  the  pay- 
ment of  laborers,  mechanics,  merchants,  traders,  and  persons 
furnishing  materials  towards  the  performing  of  any  public  work 
in  the  cities  of  the  state  of  New  York, ' '  it  was  held,  that,  where 
the  trustees  of  the  public  schools  of  the  city  contracted  for  the 
building  of  a  school-house  upon  lands  owned  by  the  city,  the 
mechanics  and  material-men  were  entitled  to  hold  a  lien  upon 
such  buildings.  Bell  v.  City  of  New  York,  105  N.  Y.  139  (11 
N.  E.  Rep.  495).  In  the  absence  of  a  statute  authorizing  such 
liens,  it  is  held  that  a  mechanics'  lien  will  not  attach  to  a  public 
square  and  court-house,  for  labor  done  or  material  furnished  in 
the  building  of  such  court-house.  Board  of  Commissioners  v. 
0'  Conner,  86  Ind.  531  (44  Am.  Rep.  338).  It  was  also  held  that 
a  mechanics'  lien  could  not  be  enforced,  for  work  done  or  for 
material  furnished  in  the  erection  of  a  school-house,  under  a  con- 
tract made  with  the  township  committ  e,  and  the  decision  is  put 
upon  the  ground  that  a  lien  cannot  attach  to  public  property, 
except  under  the  express  provision  of  a  statute.  Falout  v.  Board 
of  School  Commissioners,  102  Ind.  223  (1  N.  E.  Rep.  389).  A 
lien,  it  was  held,  could  not  attach  to  a  bridge  built  in  pursuance 
to  an  order  of  the  county  commissioners.  The  court  says :  « *We 
are  clearly  of  the  opinion  that  public  policy  forbids  either  the 
acquisition  or  enforcement  of  such  alien."  Board  of  Commis- 
sioners V,  Norrington,  82  Ind.  190.  For  a  collection  of  author- 
ities on  the  subject  of  liens  upon  public  buildings,  see  note  to 
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La  Crosse,  etc.,  R.  E.  Co,   t?.    Vanderpool,   78  Am.   Dec,   page 
696;  also  note  to  Lyon  v,  McGuffey  45  Am.  Dec,  page  680. 

Seo.  312,  Extent  of  lien.  Where  improyements  are 
made  upon  a  church,,  under  the  order  and  at  the  request  of  the 
church  assembled  as  a  congregation,  with  the  knowledge  and  im- 
plied consent  of  its  trustees,  it  was  held  that  the  mechanics  would 
be  entitled  to  their  lien  under  the  statute.  Gurtermiller  v.  Ros- 
engarn,  103  Ind.  414  (2  N.  E.  Rep.  829).  Where  the  land-owner 
has  a  large  lot,  on  which  are  several  houses,  but  the  lot  is  not  in 
any  manner  sub-divided,  and  he  builds  additional  houses  thereon, 
a  mechanics'  lien  for  such  additional  houses  may  be  enforced 
against  the  whole  lot,  Quimhy  v,  Durgin,  148  Mass.  104  (19  N. 
E.  R^p.  14);  but,  where  improvements  are  made  upon  a  mill,  it 
is  held  that  the  lien  could  not  be  extended  to  a  lot  separated  from 
the  mill  by  a  street  thirty  feet  in  width,  the  same  not  being  an 
appurtenance  to  the  mill  property.  Paddock  v.  Stout,  121  Ills. 
671  (13  N.  E.  Rep.  182).  Under  a  statute  enacting  "that  car- 
penters, joiners, etc., lumber  merchants,  and  all  others  perfoiming 
labor  or  furnishing  materials,  for  the  construction  or  repair  of 
any  building,  shall  and  may  have  a  lien,  separately  or  jointly, 
on  the  building  or  buildings  which  they  may  have  constructed 
or  repaired,  or  for  which  they  may  have  furnished  materials 
of  any  description,  to  the  extent  of  the  value  of  any  labor  done  or 
materials  furnished,  etc"  it  was  held  that  a  mechanics'  lien  could 
be  enforced  against  a  floating  wharfboat.  Olmstead  v.  McNall,  7 
Blackford,  386. 

A  statute  in  Ohio  (74  Ohio  Laws,  168),  is  as  follows:  «<Any 
person  who  shall  perform  labor  or  furnish  machinery  or  materials 
for  constructing,  altering,  or  repairing  any  boat,  vessel,  or  other 
water  craft,  or  for  erecting,  altering,  repairing  or  removing  any 
house,  mill,  manufactory,  or  other  building,  appurtenance,  fix- 
ture, bridge  or  other  structure,  by  virtue  of  a  contract  with  the 
owner  or  owners,  his  or  their  authorized  agents,  shall  have  a  lien 
to  secure  the  payment  of  the  same  upon  such  boat,  vessel,  or 
'other  water  craft,  or  upon  such  house,  mill,  manufactory  or  other 
building,  appurtenance,  fixture,  bridge  or  other  structure,  and 
the  interest  of  said  owner  or  owners  in  the  lot  of  land  on  which 
the  same  shall  stand  or  be  removed  to."  Under  this  statute 
it  was  held  that  a  lien  could  be  enforced  against  a  railroad 
bridge.     The  ruling  is  put  upon  the  ground  that  any  restriction 


i  312,  313  mechanics'  liens.  414 

of  the  words  <  ^any  bridge, "  as  they  occur  in  the  statute,  would 
limit  the  section  to  such  bridges  as  were  erected  by  private  per- 
sons upon  their  premises.  From  the  opinion,  Granger,  C.  J. ,  dis- 
sented and  attempted  to  place  his  dissenting  opinion  upon  the 
ground  that  the  word**bridge"  must  be  construed  in  a  restricted 
sense,  so  as  not  to  interfere  with  the  doctrine  that  liens  should 
not  interfere  with  the  public  convenience.  Smith  Bridge  Co. 
V.  Bowman,  41  Ohio  St.  37  (52  Am.  Rep.  67).  Under  the  Ohio 
statute  above  set  out,  it  was  held  that  a  lien  could  not  be  enforced 
against  a  railroad.  Rutherford  &  Co,  v.  Railroad  Co.,  35  Ohio 
St.  559. 

Sec.  313.  Miscellaneous  notes.  In  the  absence  of 
express  authority,  an  agent  of  a  land-owner  cannot,  by  contract, 
create  a  lien  upon  the  real  estate.  Proctor  v.  Tows,  115  111s.  138 
(3  N.  E.  Rep.  569).  Statutes  upon  the  subject  of  mechanics' 
liens  are  remedial  in  their  nature  and  should  be  liberally  construed 
to  carry  out  the  purposes  of  the  legislature.  Bullock  v.  Horn, 
44  Ohio  St.  420  (7  N.  E.  Rep.  737).  Under  the  Indiana  statute, 
the  foundation  of  a  barn  was  held  to  be  a  building,  within  the 
meaning  of  the  section  providing  for  mechanics'  liens  upon  any 
building  to  the  extent  of  the  labor  done  and  the  material  fur- 
nished. Scott  V.  Goldinhorst,  123  Ind.  268  (24  N.  E.  Rep.  333). 
The  possession  of  a  vendee,  under  a  contract  of  purchase,  does 
not  give  him  authority  to  authorize  the  making  of  improvements 
in  such  a  manner  as  to  create  a  lien  upon  the  interest  of  the  ven- 
dor, even  though  the  improvements  be  made  with  the  knowledge 
and  consent  of  the  vendor.  The  court  say:  '  'Something  more 
than  the  mere  inactive  consent  is  necessary  in  order  that  a  lien 
may  be  acquired  against  the  owner  of  the  property. "  People's 
S.yL.  <Sc  B,  Ass'n  v.  Spears,  115  Ind.  297  (17  N.  E.  Rep.  571).  In 
support  of  this  proposition  the  court  cite  the  following  authorities: 
''Nedy  v,  Searight,  113  Ind.  316  (15  N.  E.  Rep.  598);  Hopkins 
V.  Hudson,  107  Ind.  191  (8  N.  E.  Rep.  91);  Wilkerson  v.  Rust, 
57  Ind.  172;     McCartey  t?.  Burnet,  84  Ind.  23." 

The  word  M owner,"  as  it  occurs  in  the  mechanics'  lien  law  of 
Ohio,  was  held  not  to  be  limited  in  its  meaning  to  the  owner  of 
the  fee,  but  to  include,  also,  the  owner  of  a  leasehold  estate.  <*If 
the  ownership  is  in  fee,  the  lien  is  upon  thefee;  if  a  less  estate,  the 
lien  is  uponsuch  smaller  estate. "  Dutrov.  Wilson,  4  Ohio  St.  101. 
In  Indiana  it  was  held  that  a  water  works  company  could  not  be 
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regarded  as  a  mannfacturing  company,  and  that  its  pipes,  by 
which  water  was  distributed  to  its  consumers  throughout  the  city, 
could  not  be  regarded  as  machinery,  and,  hence,  no  lien  could  be 
enforced  against  such  company  in  favor  of  the  party  furnishing 
material  for  such  pipes,  under  the  statute  giving  <  <all  persons  per- 
forming labor  or  furnishing  materials  for  the  construction  or  re- 
pair of  any  building,  or  who  may  have  furnished  any  engine  or 
machinery  for  any  mill,  distillery  or  other  manufactory. "  Kentucky 
Lead  dc  Oil  Co.  v.  NewAlhany  Water  Works,  62  Ind.  63.  This 
decision  would  seem  tobe  squarely  in  conflict  with  the  principles, 
that  remedial  statutes  should  be  liberally  construed.  The  right  to 
assert  a  mechanics'  lien  for  labor  done,  or  materials  furnished, 
may  be  waived  by  an  agreement,  either  express  or  implied,  or  by 
such  acts  as  in  good  conscience  ought  to  estop  the  party  from 
asserting  the  lien.  Iron  Co,  v.  Murray,  38  Ohio  St.  323 ;.  West 
V.  Klotz,  37  Ohio  St.   420. 


MINES. 

LEE   V.    BUMQARDENER. 
(86  Va.  816.) 

Oonveyance  of  mineral  ores.  A  deed  granting  iron  ore  in  the 
lands  of  the  yendor  is  a  oonyeyanoe  of  a  "corporeal  hereditament,*'  and  is 
exolosiTe. 

BeservatlGn  of  mineral  ores.  The  ores  nnder  the  gronnd  may 
be  reserved  to  the  grantor,  and  may  pass  by  his  deed  to  a  third  person, 
but  they  will  not  pass  as  an  appurtenance  to  other  lands. 

Lacy,  J. 

Sec,  314.  Facts  stated.  This  case  is  follows:  On  the 
twenty. fourth  day  of  August,  1855,  Elisha  Bryan  conveyed  his 
ten-thousand-acre  tract  of  land,  lying  on  the  western  slope  of  the 
Blue  Ridge  mountains  and  the  flat  country  beyond,  to  trustees 
for  the  benefit  of  creditors.  Upon  this  land  was  a  small  hot- 
blast  charcoal  furnace,  capable  of  turning  out  about  ten  tons  of 
good  foundry  iron  per  week.     This   furnace  had  been  run  for  a 


2  314  MINES.  416 

number  of  years,  and  the  ore,  charcoal,  and  timber  necessary  for 
its  operation  had  been  taken  from  different  parts  of  the  said  ten- 
thousand-acre  tract.  In  the  year  of  1855  Bryan  ceased  to  oper- 
ate the  furnace,  and  conveyed  the  same  as  stated.  The  trustees 
divided  the  tract  into  fifteen  separate  tracts  of  land,  and  *  <No«  6"  was 
<sold  to  Lilly,  and  passed  by  regular  chain  of  title  to  appellafnts. 
<No.  11"  was  sold  to  John  and  Isaac  Newton,  and  by  them  to 
David,  John,  and  Andrew  J.  Zink,  inpart,  and  the  residue  was  sold 
by  judicial  sale  to  the  appellees,  it  being  about  forty-four  acres, 
and  containing  the  old  furnace  site.  The  furnace  has  long  been  a 
thing  of  the  past,  and  it  would  be  difficult  to  discover  the  spot 
where  it  once  stood. 

In  the  deed  to  lot  No.  6  the  following  language  appears:  (1) 
*•  Subject  to  the  right  of  the  owners  of  Cotapaxi  furnace  to  raise 
ore  from  a  bank  or  banks  on  lot  No.  6  ;"  (2)  <<To  use  the  road 
leading  to  said  ore  bank  or  banks  for  hauling  ore  from  said 
banks  to  said  furnace,  which  rights  were  reserved  at  the  time  of 
the  sale,  and  are  hereby  reserved  to  the  owners  of  said  furnace." 
The  appellees,  owners  of  the  furnace  site,  are  engaged  in  hauling 
large  quantities  of  iron  ore  from  the  ore  banks  on  lot  No.  6,  and 
sending  it  away  for  sale,  claiming  to  be  absolute  owners  in  fee  of 
the  said  ore  banks. 

The  appellants  contend  that  the  reservation  in  the  deed 
to  them  creates  only  an  incorporeal  hereditament,  to  be  enjoyed 
in  common  with  the  owners  of  the  fee  simple,  when  taken  in  its 
broadest  sense ;  and  that  under  the  circumstances  of  this  case,  it  is 
still  more  limited,  a^d  is  restricted  to  the  right  to  haul  ore  to  the 
Cotapaxi  furnace,  and  over  a  particular  road  only,  and  from  bank 
or  banks  then  open  at  the  time  of  sale ;  and  that  the  appellees 
ought  not  to  be  allowed  to  add  a  greater  burden  to  their  land  by 
hauling  ore  to  be  carried  elsewhere  than  to  Cotapaxi  furnace; 
that  the  demand  at  this  furnace  must  be  limited,  whereas  the  de- 
mand elsewhere  in  the  markets  of  the  world  might  be  practic- 
ally unlimited. 

The  circuit  court,  on  the  first  branch  of  the  controversy,  as 
to  the  right  of  the  appellees  to  raise  ore,  held  that  the  reservation 
created  an  exclusive  right  to  raise  ore,  and  that  the  appellees 
were  the  exclusive  owners  of  the  iron  ore  on  the  lot  No.  6  in  fee 
simple;  dissolved  the  injunction  and  dismissed  the  bill  without 
prejudice  to  the  privilege  of  either  party  in  interest  to  institute 
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proper  proceediDgs,  eithev  at  law  or  in  equity,  for  the  purpose  of 
ascertaining  the  rights  of  parties  in  connection  with  the  road  be- 
tween the  mines  and  the  Cotopaxi  furnace.  From  this  decree  the 
case  was  brought  here  by  appeal. 

Sec.  315.    Oonveyance  of  mineral  ores.  The  grant 

of  the  iron  ore  in  the  lands  of  the  vendor  is  a  grant  of  the  sub- 
stance, is  a  corporeal  hereditament,  and  is  exclusive.  But  the 
right  to  take  ore  from  the  lands  of  the  vendor,  being  granted  for 
a  specific  purpose  or  in  a  limited  quantity,  is  an  incorporeal 
hereditament,  and  is  not  exclusive.  So  the  conveyance  of  the 
right  to  take  ore  under  the  grantor's  track  of  land  is  a  convey- 
ance of  the  entire  ownership  of  the  ,ore  in  place  beneath  the 
grantors  land,  and  the  minerals  beneath  the  surface  of  land  may 
be  conveyed  by  deed  distinct  from  the  right  to  the  surface,  and 
is  a  corporeal  hereditament  that  passes  by  deed.  Effect  should 
be  given  to  the  intention  of  the  parties  in  the  determination  of 
a  question  of  this  sort,  and  when  the  intent  is  to  give  the  usufruct 
and  power  of  disposal,  obviously  the  title  must  be  held  to  pass. 
Unopened  mines  may  be  conveyed,  and  the  grantee  takes  more 
than  a  right  issuing  out  of  land  or  exercisable  therein ;  he  takes 
the  mines  themselves,  carrying  an  unrestricted  right  to  take  and 
carry  away  all  the  ore  therein — an  exclusive  corporeal  right. 
And  the  same  is  true  of  a  reservation  of  such  rights,  and  it  was 
held  at  an  early  day  in  the  mining  state  of  Pennsylvania  that. in 
a  deed  conveying  a  tract  of  land — excepting,  however,  and  for- 
ever reserving  the  liberties  and  privileges  of  the  grantor  and 
others  in  like  interest  to  dig,  take,  and  carry  away  all  the  stone 
coal  that  might  thereafter  be  found  on  that  tract — that  the  deed 
conveyed  no  part  of  the  stone  coal  to  the  grantees,  and  that  it 
remained  reserved  or  ungranted  as  a  corporeal  hereditament 
Benson  v.  Miners'  BanJe,  20  Penn.  St.  370. 

It  cannot  be  questioned,  I  think,  that  the  ownership  of  a  bed 
or  seam  or  bank  of  iron  ore  or  other  mineral  is  a  corporeal  interest 
in  land.  In  this  case  the  owner  sold  the  surface  of  the  land, 
retaining  the  minerals  which  lie  below  the  surface,  and,  as  was 
said  by  the  court  in  Caldwell  v,  Fulton ,  31  Penn.  St.  475  (72 
Am.  Dec.  760),  "as  his  whole  interest  was  corporeal  before  the 
sale,  and  as  by  his  deed  only  the  surface  passed,  that  which 
remains  ungranted  must  be  corporeal."  The  learned  justice  saying 
in  that  case:  <<Coal  and  minerals  in  place  are  land.  It  is  no  longer  to 
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be  doubted  that  they  are  subject  to  conveyance  as  such.  Nothing 
is   more  common  in  Pennsylvania  than  that  the  surface  right 
should  be  in  one  man  and  the  mineral  right  in  another.     It  is  not 
denied,  in  such  a  case,  that  both  are  land-owners — ^both  holders 
of  a  corporeal  hereditament.     Our  English  ancestors,  indeed, 
found   difficulty  in  conceiving  of  a  corporeal   interest    in  an 
unopened  mine,   separate  from  the  ownership  of  the  surface, 
because  livery  of  seizin  was,  in  their  minds,,  inseparable  from  a 
conveyance  of  land,  and  livery  could  not  be  made  of  an  unopened 
mine.     The  consequence  was  that  they  were  disposed  to  regard 
Buch  rights  as  incorporeal,  though  they  are  not  rights  issuing  out 
♦of  the  land,  but  the  substance  itself.     In  this  state,  however,  liv- 
•ery  of  seizin  is  supplied  by  the  deed  and  its  registration,   and 
there  is  nothing  incongruous  in  considering  a  grant  of  the  sub- 
iStratum  a  grant  of  land  as  much  as  is  a  conveyance  of  the  surface 
itself.     It  is  often,   by  far,  the  most  valuable,  and  sometimes 
embraces  all  for  which  the  land  is  worth  owning."  These  princi- 
ples are  well  settled  in  other  states,  and  are  sound  in  principle. 
Johnstown  Iron  Co,  v.  Cambria  Iron  Co. ,   32  Penn.  St.  246   (72 
Am.  Dec.  783),  and  cases  cited;  ^yii'^/ii  t;.  Indiana  Coal  ds  Iron 
Co.,  47Ind.  110(17  Am.  Rep.  Q^2)]  Marhle   Co.   v.   Riphy,   10 
Wallace,   363   (19    L.  Ed.  955);  French  v.   Brewer,   3    Wallace, 
Jun'r,  365. 

Sec.    316.      Reservation   of  mineral  ores.     The 

appellants,  not  having  purchased  the  iron  ore  beneath  the  surface, 
acquired  no  right  thereto  by  the  deed  granting  the  tract,  but 
reserving  the  iron  ore  in  the  manner  stated.  And  these  remained 
the  property  of  the  vendors,  and  could  by  them  be  granted  by 
deed  only.  They  could  not  pass  as  appurtenant  to  the  tract  of 
\land  granted  to  the  appellees,  for  the  reason  that  land  cannot  be 
appurteniuit  to  other  land,  nor  pass  with  it  as  belonging  to  it. 
Leonard  V.  White,  7  Mass.  6  (5  Am.  Dec.  19);  Harris  v.  Elliott, 
10  Peters  25  (9  L.  Ed  333);  Co.  Litt.  121,  126;  Jackson  v.  Hath- 
jxway,  15  Johns.,  447  (8  Am.  Dec.  263);  Washburn  on  Ease- 
ments, 341.  While  land  adjoining  that  granted,  and  used  there- 
with, may  pass  as  parcel,  it  may  not  as  appurtenant.  So,  in 
this  case,  the  ownership  of  the  ore  banks  in  question,  remaining 
in  the  vendors,  could  not  pass  as  appurtenant  to  lot  No.  11,  and 
remained  ungranted  until  1888,  not  having  been  granted  in  any 
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antecedent  deed  until  after  suit  was  brought  when  the  surviving 
trustee  conveyed  to  the  appellees  the  said  ore  bank. 

At  the  time  of  the  institution  of  the  suit  here  the  appellees 
were  trespassers  upon  the  rights  of  appellants,  not  because  the 
appellants  were,  in  any  sense,  the  owners  of  the  ore  bank,  but  the 
appellees,  not  being  the  owners  of  the  ore  bank,  had  no  right  to 
dig  the  surface  up,  which  did  belong  to  the  appellants,  and  they, 
being  mere  strangers,  could  not  justify  their  invasion  of  the  soil 
of  another  by  the  out-standing  rights  of  the  original  vendors. 
But  the  defendants,  after  suit  brought,  perfected  their  title  by 
obtaining  from  the  person  holding  the  title  to  the  ore  banks  a 
conveyance  thereof;  and  while  this  title  was  procured  after  the 
suit  was  brought,  it  having  been  so  procured  without  interference 
with  the  rights  of  the  plaintiffs,  the  appellants  here,  constitutes  a 
valid  defense  to  the  complaint  of  the  plaintiffs,  so  far  as  digging 
for  ore  is  concerned. 

As  far  as  the  right  of  way  is  concerned,  the  contention  of  the 
appellants  that  the  defendants  cannot  extend  their  rights  thereto 
beyond  their  grant,  so  as  to  burden  the  servient  tenement  more 
than  by  their  grant  they  are  authorized  to  do,  still,  as  the  failure 
of  the  extended  right  of  way  cannot  affect  the  ownership  of  the 
ore  banks,  and  as  the  circuit  court  has  not  decided  but  waived 
this  question,  and  has  rendered  a  decree  without  prejudice  to  the 
assertion  of  the  rights  of  either  party,  either  in  equity  or  at  law, 
the  appellants  have  not  been  prejudiced  on  this  subject  by  the 
decree  complained  of;  and,  taken  as  a  whole,  there  appearing  no 
error  therein  to  the  prejudice  of  the  appellants'  rights,  the  same 
must  be  affirmed. 

The  case  of  Cfloningel  v.  Franklin  Coal  Co,^  55  Penn.  St. 
9  (93  Am.  Dec.  720),  relied  on  by  the  appellants,  is  to  be  distin- 
guished from  the  case  of  Caldwell  v,  Fulton,  and  from  a  case  like 
this.  That  was  a  grant  for  $650,  of  the  free  right  to  dig  coal 
at  the  foot  of  a  mountain,  on  the  grantor's  land,  and  carry  it 
to  the  grantee's  blacksmith  shop,  doing  as  little  damage  as  possi- 
ble in  the  uses  aforesaid,  and  was  not  the  grant  either  of  the  sub- 
ject nor  of  the  exclusive  right  to  dig  coal. 

The  distinction  is  drawn  in  that  case  very  clearly  by  the 
judge  who  delivered  the  opinion  of  the  court;  and  in  his  notes  to 
that  case  Mr.  Freeman  has  cited  the  cases  which  most  clearly 
define  the  distinction  between  the  grant  of  a  corporeal  interest  in 
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mineral  and  the  right  to  the  use — ^the  right  to  take  minerals  to  a 
special  extent,  not  the  exclasive  right  to  the  subject  itself.  There 
is  no  error  in  the  decree  appealed  from,  and  the  same  must  be 
affirmed. 

Decree  affirmed. 

ANNOTATIONS. 

Seo.  317.  Miscellaneous  notes.  Notices  of  the  loca- 
tion of  a  mine  are  to  be  liberally  construed.  If  a  mining  claim 
has  a  known  descriptive  name,  it  may  be  designated  thereby  in  a 
deed,  and  parol  evidence  will  be  admissible  to  locate  it.  When 
a  claim  has  been  once  abandoned,  the  ground  is  open  to  location 
by  any  qualified  person.  Carter  v.  Bacigalupi^  83  Cal.  187  (23  Pac. 
Rep.  361).  <<  One  whose  adverse  claim  has  been  dismissed  can- 
not contend  that  the  patent  issued  to  another  is  void  because  the 
receiver  of  the  public  land  office  accepted  the  purchase  price  and 
gave  his  receipt  while  the  suit  was  pending.  After  the  pur- 
chase price  is  paid,  and  the  receiver's  receipt  is  taken,  the  loca- 
tor's right  to  a  patent  is  vested,  and  he  is  not  required  to  do 
assessment  work."  Denov.  Griffin^  20  Nev.  249  (20  Pac.  Rep. 
308).  Under  the  Nevada  statute,  where  a  firm  owned  a  mine,  a 
lien  for  labor  may  be  enforced  against  the  interest  of  one  of  the 
members.  Rosina  v  Trowbridge^  20  Nev.  105  (17  Pac.  Rep. 
751).  Oas,  oil  and  water  are  to  be  classed  as  minerals,  but,  <<un- 
like  other  materials,  they  have  the  power  and  the  tendency  to  es- 
cape  without  the  volition  of  the  owner.  Their  'fugitive  and  wan- 
dering existence  within  the  limits  of  a  particular  tract  is  uncer- 
tain,' they  belong  to  the  owner  of  the  land,  and  are  part 
of  it,  so  long  as  they  are  on  or  in  it,  and  are  subject  to  his 
control ;  but  when  they  escape,  and  go  into  other  land,  or  come 
under ,  another's  control,  tlie  title  of  the  former  owner  is  gone. 
Possession  of  the  land,  therefore,  is  not  necessarily  possession 
of  the  gas."  Westmoreland  N,  Gas  Co.  v.  DeWttt,  130  Pa.  St. 
235  (18  Atl.  Rep.  724;  5  L.  R.  A.  731).  Where  a  lease  gives  to 
the  lessor  the  exclusive  right  to  bore  for  oil  on  certain  land 
and  restricts  his  operation  to  certain  sites,  the  lessor  may  not 
maintain  ejectment  against  one  who  attempts  to  bore  upon  the 
portion  of  the  land  not  included  upon  the  sites,  but  equity  will 
restrain  the  lessor  or  others  acting  under  him  from  drilling  w^ls 
upon  any  of  the  land  leased,  by  which  the  production  of  his  wells 
may  be  lessened.  Duffield  v.  Hue,  136  Pa.  St.  602  (20  Atl.  Rep. 


421  M' CALL  v.  MASH.  2*317,318 

526).  A  lease  which  specifies  that  the  lessor  <<hath  leased  and 
doth  hereby  lease  "  to  the  lessee  all  the  coal  contaiaed  in  or  under 
certain  land,  has  the  effect  of  vesting  in  the  lessee  an  estate  in 
fee  in  the  coal,  as  a  separate  piece  of  land.  Genet  v,  D.  dh  II.  C. 
Co,,  122  N.  Y.  505  (25  N.  E.  Rep.  922).  Where  the  owner  of 
land,  in  leasing  it  to  a  coal  company,  releases  his  right  to  surface 
support,  and  before  the  coal  is  removed,  under  the  right  of 
eminent  domain,  the  land  is  appropriated  for  the  laying  of  a  gas 
main,  it  was  held  that  the  party  exercising  such  right  of  eminent 
domain  was  not  bound  by  the  release  of  the  surface  support. 
Penn,  Coal  Co.  v.  Vertailles  Gas  Co,,  131  Pa.  St.  522  (19  Atl. 
Rep.  933). 


MORTGAGES. 

m'oall  v.  hash. 

(89  Ala.  487.) 

MortfirafireS'-Sale  under  a  power^-Bquity  of  redemption. 

Where  the  mortgagee  parohaaes  at  his  own  sale,  under  a  power  given  in 
the  mortgage,  without  the  consent  of  the  mortgagor,  the  mortgagor  may 
disaffirm  the  sale  and  redeem  within  a  reasonable  time. 

Same— ABBlfirnment  or  sale  of  equity  of  redemption.  At 
any  time  before  the  sale,  the  mortgagor  may  seU  and  assign  or  convey  his 
equity  of  redemption;  but  after  the  sale  is  made,  the  right  of  the  mort> 
gagor  to  disaffirm  and  redeem  can  only  be  asserted  in  a  court  of  equity, 
and  cannot  be  assigned  or  conveyed  until  after  it  is  thus  established. 

Clopton,  J. 

Sec.  318.    Mortgage— Sale  under  power— Equity 

of  redemption.  While  the  equity  of  redemption  constitutes 
the  beneficial  estate  of  the  mortgagor  in  the  land  subject  to  the 
incumbrance,  and,  being  regarded  a  valuable  right  and  property, 
may  be  conveyed  in  the  same  manner  as  the  land  itself,  clothing 
the  grantee  with  the  right  to  discharge  the  incumbrance,  so  that 
the  estate  may  be  rendered  valuable  and  beneficial  ]  yet,  in  order 
to  be  the  proper  subject  of  conveyance,  it  must  be  a  subsisting 
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estate  and  interest,  and  the  right  of  redemption  must  be  exer. 
cised  while  the  mortgage  is  redeemable,  before  a  foreclosure  bj 
decree  of  court,  or  by  sale  under  power  contained  therein.  A  seem- 
ing, but  not  real,  exception  to  this  general  rule  is,  where  the 
mortgagee  purchases  at  his  own  sale,  without  the  consent  of  the 
mortgagor.  In  such  case,  the  mortgagor,  or  persons  claiming 
under  him  in  privity,  may  disaffirm  the  sale  and  redeem,  the  elec- 
tion to  do  so  being  seasonably  expressed — Thomas  v,  Jones^  84 
Ala.  302  (4  S.  Bep.  270) ;  Downs  v.  Hopkins,  65  Ala.  508. 

Seo.    319.    AsBignment   or   sale   of    equity   of 

redemption.  Under  a  power  of  sale  contained  in  a  mortgage 
executed  by  S.  P.  McGall,  in  May,  1886,  to  Nathen  Mash,  the 
mortgagee  sold  the  lands  conveyed  thereby,  and  became  the  pur- 
chaser at  the  sale.  After  the  sale,  and  without  taking  any  steps 
to  disaffirm  it,  the  mortgagor  sold  and  conveyed  the  lands  to  ap- 
pellant, who  thereupon  filed  the  bill  to  vacate  the  sale,  and  to  be 
let  in  to  redeem,  and  for  an  account  of  the  rents  and  profits.  In 
the  absence  of  fraud,  a  foreclosure  by  a  sale  under  a  power  con- 
ferred by  the  mortgage,  as  effectually  cuts  off  the  equity  of  re- 
demption, as  a  decree  of  strict  foreclosure  in  a  court  of  equity 
would  do.  Childress  v.  Monette,  54  Ala.  317.  If  a  mortgagee 
purchases  at  his  own  sale,  it  is  binding  on  him,  and  his  only  right 
or  remedy  is  to  apply  in  equity,  if  the  mortgagor  does  not  come 
in  to  avoid  it,  to  clear  his  title  of  doubt  and  uncertainty,  by  a 
confirmation  of  the  sale,  or  a  re-sale  under  a  decree  of  the  court, 
as  may  appear  equitable.  The  mortgagee  acquires  the  beneficial 
interest  of  the  mortgagor,  subject  to  be  defeated  by  his  election 
to  avoid  the  sale,  expressed  in  a  proper  proceeding,  and  in  due 
time.  As  to  the  mortgagor,  the  sale  is  not  absolutely  void,  but 
merely  voidable;  and  it  is  valid  for  all  the  purposes  intended, 
until  the  mortgagor,  or  some  one  claiming  under  him,  whose 
existing  rights  are  injuriously  affected  thereby,  does  some  act 
legally  sufficient  to  render  it  void.  So  long  as  there  is  no  dis- 
affirmance, the  equity  of  redemption  is  as  effectually  cut  off,  as  if 
a  stranger  were  the  purchaser.  If  no  proceedings  are  taken  by 
the  mortgagor,  or  any  one  claiming  under  him,  to  become  rein- 
vested with  his  equity  of  redemption,  and  to  restore  it  to  its  qfig- 
inal  status,  within  reasonable  time,  no  further  act  is  required  to 
give  validity  to  the  sale ;  it  has  full  force  and  effect  from  the  time 
when  made,  and  establishes  all  the  rights  incident  to  a  valid  fore- 
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closure.  The  equity  of  redemption  being  cut  off,  some  proceed- 
ing to  which  the  mortgagee  is  a  party  is  essential  to  restore  it  to 
the  state  and  condition  in  which  it  was  prior  to  the  sale.  Until 
the  disaflSrmance,  the  mortgagor  has  no  subsisting  estate,  which 
he  can  convey.  There  remains  in  him  only  a  naked  right  or  privi- 
lege to  disafSrm,  and  become  reinvested  with  his  beneficial 
interest,  for  the  purpose  of  redemption. 

At  law,  the  sale,  if  it  has  been  regular  and  without  fraud,  is 
Talid,  ti^e  mortgagee  being  regarded  as  clothed  with  the  legal 
estate.  The  sale  can  be  disafiSrmed  only  in  a  court  of  equity. 
That  which  remains  in  the  mortgagor,  therefore,  lies  in  action,  a 
mere  right  to  sue.  A  right  which  exists  only  in  action  is 
incapable  of  assignment  and  conveyance,  so  as  to  authorize  the 
assignee  to  sue  in  his  own  name.  The  complainant  took  no  estate 
in  the  lands  by  the  conveyance  of  the  mortgagor,  and  did  not 
acquire  a  right  to  disaffirm  the  sale  in  order  to  redeem. — Bernstein 
V.  Ilumes,  60  Ala.  582  (31  Am.  Bep.  52) ;  Croker  v.  Bellingeey  6 
Wis.  645  (70  Am.  Dec.  489).    ^ 

NoTX. — See  Epitome  of  oases:    Mortgages. 


KINGMAN   Y.  SINCLAIR. 
(80  Mich.  427.) 

Satisfaotion  of  mort&rafiTo  enforced  in  equity— Statute  of 

limitations.  Upon  the  complaint  of  a  subseqaent  purchaser  of  the  real 
estate,  who  is  not  shown  to  have  assumed  the  mortgage,  a  court  of  equity 
will  direct  the  cancellation  of  a  mortgage  which  has  been  out-lawed  by  the 
statute  of  limitations  without  requiring  any  proof  of  its  payment. 

Cahill,  J. 

Sec,  320.  Facts  stated.  This  case  involves  the  ques- 
tion whether  a  court  of  equity  will  compel  the  discharge  from  the 
record  of  a  mortgage  against  which  the  statute  of  limitations  has 
run  without  requiring  proof  of  the  actual  payment  of  the  debt. 

The  facts  are  as  follows:  In  1863  complainant^s  husband 
bought  an  80-acre  farm  in  Ottawa  county,  and  moved  upon  it 
with  his  family.  Before  his  death  he  conveyed  it  to  complain- 
ant, who  continued  to  reside  on  it  down  to  1885,  a  period  of  22 
years.  She  leased  it  to  a  tenant  for  two  years  longer,  and  so  was 
in  the  unquestioned  possession  and  ownership  of  the  property  for 
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24  years  before  filing  her  bill.  Desiring  to  sell  the  property,  com- 
plainant, in  1887,  procured  an  abstract  of  the  title,  and*  for  the 
first  time  learned  that  there  was  an  undischarged  mortgage  against 
the  farm  given  March  11,  1854,  by  Franklin  Nichols,  who,  at 
that  time,  owned  the  equitable  title  to  the  land  by  virtue  of  a 
certificate  of  purchase  issued  by  the  State  of  Michigan  to  him. 
The  mortgage  was  given  to  Benjamin  Allyn  for  $113.66,  due  one 
year  after  date,  with  interest  at  10  per  cent.  No  payment  was 
ever  indorsed  on  this  mortgage,  or  on  the  accompanying  note. 

Benjamin  Allyn,  the  mortgagee,  died  testate,  in  1859,  leav- 
ing his  estate  to  defendant,  Mrs.  Sinclair,  who  was  also  executrix 
of  his  will.  In  September,  1887,  the  complainant  applied  to  Mrs. 
Sinclair  for  a  discharge  of  this  mortgage,  claiming  that  it  was  a 
cloud  upon  her  title,  and  prevented  her  from  making  a  sale  of  it. 
She  offered  to  pay  the  expenses  of  making  a  discharge,  but  Mrs. 
Sinclair  refused  to  discharge  the  mortgage  without  payment.  In 
June,  1888,  complainant  filed  her  bill  in  the  Ottawa  circuit  court 
in  chancery,  to  compel  the  discharge  of  this  mortgage.  The  bill 
sets  up  the  foregoing  facts  and  prays  that  defendant  as  execu- 
trix,— 

<*May  be  required,  by  the  order  and  decree  of  this  court,  to 
execute  and  deliver  to  complainant  for  record  a  discharge  of  said 
mortgage,  thereby  clearing  the  same  from  the  record  of  the  title 
to  her  said  farm,  and  that,  until  such  discharge  shall  be  executed 
and  delivered,  a  certified  copy  of  the  decree  of  this  court  may  be 
recorded  and  stand  in  lieu  thereof,  and  that  complainant  may 
recover  her  costs. " 

The  defendant  appeared,  and  answered,  admitting  the  giving 
of  the  mortgage;  that  Benjamin  Allyn  was  dead;  that  defendant 
was  executrix ;  and  that,  so  far  as  her  knowledge  of  the  matter 
extends,  she  knows  of  no  payments  on  said  mortgage,  or  suits  or 
proceedings  to  foreclose  the  same.  She  admitted  that  she  refused 
to  discharge  the  mortgage  without  compensation,  because  she 
knew  said  mortgage  had  not  been  paid;  claims  that  the  bill  is 
inconsistent  and  contradictory  in  stating  that  the  mortgage  was 
both  paid  and  outlawed;  and  says  that,  if  complainant  would  do 
justice  and  equity  in  the  premises,  she  would  pay  said  mortgage; 
denies  that  complainant  is  entitled  to  any  relief;  and  prays  the 
same  advantage  of  her  answer  as  if  she  had  demun*ed. 

Proofs  were  taken  in  the  open  court  before  Hon.   Dan  J. 
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Arnold,  circuit  judge.  No  evidence  was  offered  of  actual  pay- 
ment of  the  mortgage,  or  any  part  of  it,  principle  or  interest,  nor 
was  there  any  evidence  that  any  suit  or  proceeding  had  at  any 
time  been  commenced  to  foreclose  the  same;  and  a  decree  waa 
rendered  in  favor  of  the  complainant.     Defendant  appealed. 

Seo.  321.  Satisfaction  of  mortgage  enforced  in 
equity— Statute  of  limitations.  The  claim  made  by 
defendant  is  that,  when  complainant  seeks  the  aid  of  a  court  of 
equit}",  she  must  be  willing  and  ready  to  do  equity;  that  the 
moral  obligation  to  pay  her  debt  remains  as  strong  after  the  run- 
ning of  the  statute  of  limitations  as  before,  and  calls  upon  her  to 
pay  the  debt;  that  equity  will  not  and  ought  not  to  compel  the 
discharge  of  this  mortgage  without  actual  payment.  But  this 
doctrine,  if  correct,  applies  only  when  complainant  personally 
owes  the  debt  which  the  mortgage  was  given  to  secure.  Booth  v. 
Hoskins,  75  Cal.  271  (17  Pac.  Bep.  225).  This  mortgage  was 
given  by  some  former  owner  of  an  equitable  interest,  and  com- 
plainant says  she  never  knew  of  it  until  1887.  She  Could  not 
have  bought  the  land  subject  to  it  in  such  a  way  as  to  make  her 
personally  bound  to  pay  it  legally  or  equitably.  It  was  once  a 
lien  upon  her  land ;  it  was  never  a  claim  against  her.  What  she 
seeks  is  to  have  this  lien,  which  once  existed  in  fact,  and  stiL 
exists  of  record,  as  a  cloud  on  her  title,  removed. 

It  appears  from  the  testimony  that  this  mortgage  is  not  a 
mere  fancied  cloud  upon  the  complainant's  title ;  that  she  has  sold 
the  land,  but  that  the  purchaser  insisted  upon  keeping  back  a 
part  of  the  purchase  money  until  this  apparent  mortgage  is 
released. 

If  the  defendant,  in  her  capacity  as  executrix,  did  not  feel 
authorized  to  discharge  this  mortgage,  and  had  based  her  defense 
wholly  upon  that  position,  disclaiming  any  right  to  or  interest  in 
the  mortgage  so  far  as  it  constituted  a  lien  upon  the  complain- 
ant's land,  the  court  could  very  properly  have  required  the  com- 
plainant to  prosecute  the  suit  at  her  own  expense.  How.  Stat, 
sec.  8963.  But  this  the  defendant  did  not  do.  She  defended 
upon  the  merits,  claiming  that  the  complainant  was  not  entitled 
to  the  relief  prayed  for,  and  we  think  the  decree  below  should  be 
affirmed  with  costs. 

The  other  Justices  concurred. 

NoTx. — See  Epitome  of  oases:  Mortgages. 
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ANDERSON   Y.    BOBBINS. 

(S3  Mo.  132.) 

Lease  by  mortffagor— Attornment  to  TaoTtg&gBe.— Via- 
toppeL  The  leasee  of  a  mottgagor,  after  condition  broken  and  entif 
hj  the  mortgagee,  may  attorn  and  pay  rent  to  the  mortgagee,  and  tie  ia 
DO  longer  liable  to  the  mortgagor  fot  tent  falling  doe  after  snob  entry. 
The  doctrine  that  the  lesBee  ia  eatopped  to  deny  the  lessor's  title  does  not 
apply. 
ViaoiN,  J. 

Sec,  322.  Lease  by  mortgagor— Attornment  to 
mortgagee.  Assumpsit  by  a  mortgagor  of  real  estate  against 
his  tenant  under  a  verbal  lease,  made  after  the  mortgage,  at  a 
rent  payable  quarterly,  for  the  recovery  of  two  and  one-half 
months'  rent.  The  priuciple  question  presented  is:  When  a 
morl^agor  ia  possession  verbally  leases  the  premises  at  a  rent 
payable  quarterly,  and  the  mortgagee,  fifteen  days  before  the 
expiration  of  a  current  qo&rter,  duly  enters  and  takes  possession 
for  condition  broken,  whereupon,  on  demand  by  the  mortgagee, 
the  tenant  agrees  to  pay,  and,  at  the  end  of  the  current  quarter, 
does  pay  to  him  the  rent  for  the  whole  quarter— K^an  the  mortgagor 
recover  from  the  lessee  for  the  two  and  one-half  month's  nse  and 
occupation  next  preceding  the  mortgagee's  entry  and  the  lessee's 
attornment  to  him.  We  are  of  the  opinion  that  he  cannot.  To 
be  sure,  a  verbal  lease  of  land  creates  only  a  tenancy  at  will 
which  can  be  terminated  by  the  parties  thereto  only  in  the  mode 
prescribed  by  E.  S.  Ch,  94,  sec.  2;  still  notil  determined,  it  is 
sufficient  to  establish  between  them  the  relation  of  landlord  and  ten- 
ant, the  amount  to  be  paid,  and  the  times  when  payable.  Cam- 
eron V.  Little,  62  Maine,  550.  But  while  such  a  tenancy  can  be 
determined  by  the  parties  only  in  the  mode  mentioned,  it  may  be 
by  one  holding  the  paramount  title  of  mortgagee  at  any  time. 
Croth;/  V.  Harlow,  21  Maine  499  (38  Am.  Dec.  276)  Hill  v.  Jor- 
dan, 30  Maine  367.  For  the  legal  title  vests  in  the  mortgagee, 
upon  the  delivery  of  the  mortgage  and  thereupon  he  is  regarded  as 
having  all  the  rights  of  a  grantee  in  fee,  subject  to  the  defeasance. 
liuiKc  in  the  absence  of  any  express  or  implied  agreement  in  the 
morli^nge  or  other  writing  between  the  parities,  the  mortgagee  has 
the  rigtt  of  immediate  possession  before  as  well  as  after  condition 
broken.      Oilman  v.  Wills,  66  Me.  273;  B-  S.  c.  90,  sec.  2. 
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Sec.  323.     Same— Mortgagor  and  mortgagee — 

Rent.  On  account  of  the  peculiar  relation  subsisting  between 
the  parties  to  a  mortgage,  the  mortgagor,  though  the  title '  be  in 
the  mortgagee,  can  not  be  required  to  pay  rent  to  the  latter  so  long 
as  he  is  allowed  to  remain  in  possession,  since  his  contract  is  to 
pay  interest  and  not  rent.  Chase  v.  Palmer,  25  Maine,  341,  346; 
Noyes  V,  Rich,  52  Maine,  \lh\  Long  v.  Wade,  70  Maine,  358; 
<<nor  has  he  any  power,  expressed  or  implied,*'  said  Lord  Mans- 
field, <<to  let  leases  not  subject  to  every  circumstance  of  the  mort. 
gage."  Keech  V.  Hall,  Doug.  21,  S.  C.  1  Smith's  Leading  Cas. 
801 ;  Pope  v.  Biggs,  9  B.  &  Cr.  254 ;  Jones  Mort.  sees.  703,  776. 
And  if  a  lease  is  made  by  the  mortgagor,  the  lessee  becomes 
liable  to  the  mortgagee  for  rent  accruing  due  after  the  latter's 
entry  and  the  lessee's  promise  to  pay;  but  not  for  rent  due  before 
such  entry  and  promise,  as  prior  thereto  there  would  be  no  privity 
between  them.  Evans  v,  Elliott,  9  Ad.  and  Ell.  159;  Crosby  v, 
Harlow,  supra;  Hill  v.  Jordan,  supra;  McKircher  v,  Hawley,  16 
Johns.  289;  JStorie  v.  Patterson,  19  Pick.  476  (31  Am.  Dec.  156); 
Smith  V.  Shepard,  15  Pick.  147  (25  Am.  Dec.  432);  2  Washb.  R. 
P.  (3d.  ed.)  131  and  cases  in  notes. 

After  entry  by  the  mortgagee  the  lessee  can  not  be  liable  to 
the  mortgagor  for  rent  which  should  thereafter  accrue,  for  rent 
payable  quarterly  is  in  no  part  due  until  the  stipulated  quarter 
day.  Countess  o/ Plymouth  V,  Throgmorton,  Salk.  65;  Fitchhurg 
Many  Corp,  v,  Melven,  15  Mass.  268;  Woodv,  Partridge,  11  Mass. 
488;  Perry  v,  Aldrich.  13  N.  H.  343  (38  Am.  Dec.  493);  Russel 
v.*  Fahyan,  23  N.  H.  543  (61  Am.  Dec.  629).  And  while  there 
may  be  an  apportionment  of  rent  as  to  estate,  Salmon  v,  Mat- 
thews, 8  Mees.  &W.  825;  B,  &  W,  R,  R,  Corp,  v,  Ripley,  13 
Allen,  421 ,  there  can  be  none  as  to  time.  Ex  parte  Smith,  1 
Swanst.  note  ^;2Greenl.  Cruise,  tit.  XXVIII,  c.  Ill;  3  Kent's 
Com.  470,  for  the  contract  is  entire, — the  rent  for  the  period  of 
time  agreed  upon  is  regarded  as  an  indivisible  item.  Cameron  v. 
Little,  62  Maine,  550.  Hence  at  common  law  if  a  tenant  at  will 
determines  the  tenancy  before  rent  day,  he  is^  bound  to  pay  the 
whole  sum  which  would  have  been  payable  had  he  continued  ten- 
ant till  that  day,  Aleyn,  4.  Whereas  if  the  lessor  himself  deter, 
mines  before  the  rent  day,  no  rent  will  be  due.  Bac.  Ab.  573 ; 
Robinson  v.  Leering,  56  Maine,  357;  Cameron  v.  Little,  62 
Maine,  550. 
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But  it  is  urged  that  the  lessor  did  not  terminate  this  tenancj 
and  that  hence  the  rule  last^  mentioned  does  not  apply ;  and 
furthermore  that  the  dicta  in  Fitchhurg  Man/,  Corp  v,  Melven, 
supra\  and  in  Zule  v.  Zule,  24  Wend.  76,  78  (35  Am.  Dec.  600) 
suggesting  that  a  count  on  quantum  meruit  might  be  maintained 
for  use  and  occupation  enjoyed  by  the  lessee  prior  tcf  the  mort- 
gagee's entry,  should  apply.  But  the  tenancy  between  the  mort- 
gagor and  his  lessee  was  completely  determined  by  the  mortga- 
gee' s  entry  and  the  lessee's  attornment  to  him  which  was  equiva- 
lent to  an  eviction  by  a  paramount  title.  3  Kent's  Com.  464. 
Smith  V,  SJiepard,  15  Pick.  147  (25  Am.  Dec.  432);  Welch  v, 
Adams,  1  Met.  494;  Knowhs  v,  Maynard,  13  Met.  352;  Nichol- 
son, V.  Munigle,  6  Allen,  215;  Fuller  v,  Swett,  6  Allen,  219. 

The  tenant' s  attornment  to  the  mortgagee  was  no  violation 
of  the  principle  which  estops  a  lessee  from  denying  his  lessor's 
title.  Ryder  v,  Mansell,  66  Maine,  167.  By  promising  to  pay 
to  the  mortgagee  upon  the  latter' s  rightful  entry,  the  tenant 
saved  the  trouble  and  expense  of  ejectment  which  he  could  not 
lawfully  prevent,  and  thereby  became  tenant  of  the  mortgagee 
and  paid  to  him  the  subsequently  accruing  rent;  and  neither  law 
nor  equity  requires  him  to  pay  any  part  of  it  over  again.  Kimhal 
V,  Lockwoody  6  R.  I.  138,  140. 

Moreover,  the  lease  having  been  made  after  the  mortgage,  it 
was  subject  to  it,  and  to  the  entry  at  will  by  the  mortgagee. 
Still  it  was  an  express  agreement  and  excluded  an  implied  one. 
It  was  not  mutually  rescinded,  but  so  long  as  it  continued  the 
parties  were  bound  by  its  terms.  No  rent  became  due  under  its 
provision  which  was  not  paid  by  the  lessee  to  the  lessor.  For  a 
part  of  the  last  quarter's  rent  there  was  no  express  or  implied 
promise  on  the  part  of  the  lessee  to  pay  to  the  lessor.  Knowles 
V,  Maynardy  13  Met.  352,  355,  is.  expressly  in  point. 

Judgment  for  the  defendant. 

Peters,  C.  J.,  Libbey,  Emery  and  Foster,  J  J.,  concurred. 

Note — See  Epitome  of  oases:    Mortgages. 

NELSON    Y.    LABSON. 

« 

(78  lo.  26.) 

Mortfiraffes—Junior  Judfirment— Priority.    Where  the  mortga- 
gee, in  a  mortgage  which  does  not  give  him  the  right  of  possession  or  the 
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rents  and  profits,  bakes  a  deed  from  the  mortgagor  to  sare  the  expense 
of  foreclosure,  and  under  an  agreement  that  the  mortgage  shall  subsist  **a8 
grantee^s  interest  may  require,"  his  right  to  possession  must  yield  to  the 
superior  right  of  a  junior  judgment  creditor  who  acquired  a  sheriff's  deed 
to  the  premises  prior  to  the  execution  of  the  deed  to  the  mortgagee. 

Robinson,  J. 

Sec.  324.  Facts  stated.  The  petition  shows  material 
facts  as  follows:  On  the  eighteenth  day  of  January,  1882,  one 
Lomen,  being  then  the  owner  of  the  northeast  quarter  of  sec- 
tion  32,  township  98,  range  8,  executed  a  mortgage  thereon  in 
favor  of  Haaver  Knudtson,  to  secure  an  indebtedness  of  two 
thousand  dollars.  The  mortgage  was  recorded  on  the  day  it  was 
given.  On  the  twenty -first  day  of  April,  1885,  Lomen  executed 
a  second  mortgage  on  said  premises  in  favor  of  plaintiff  to  secure 
an  indebtedness  of  $1,776.44.  That  mortgage  was  made  subject 
to  the  first)  and  was  duly  recorded.  On  the  twenty-fourth  day  of 
December,  1886,  to  save  the  foreclosure  of  the  second  mortgage, 
Lomen  executed  to  plaintiff  a  warranty  deed  of  said  premises, 
in  consideration  of  that  mortgage,  which  provided  that  the  mort. 
gage  debt  should  not  be  merged  in  the  title  conveyed  by  the  deed 
as  to  any  persons  excepting  the  grantor,  but  should  subsist  '  <as 
grantee's  interest  may  require. ' '  Plaintiff  took  possession  under 
the  deed,  and  has  had  the  use  of  the  premises  to  the  value  of  two 
hundred  dollars.  The  petition  further  shows  that  after  charging 
plaintiff  with  said  two  hundred  dollars,  and  allowing  him  for  cer- 
tain improvements  and  taxes,  there  is  due  on  the  mortgage  of 
Lomen  to  plaintiff  the  sum  of  $1,981.95.  Plaintiff  asks  that  he. 
be  decreed  to  be  entitled  to  the  amount  represented  by  his  mort- 
gage; that  defendant  be  required  to  pay  the  sum  found  due  within 
a  time  to  be  fixed  by  the  court;  and  that  in  default  of  such  pay 
ment  the  rights  of  defendant  be  disclosed. 

The  answer  of  Larsen  shows  the  execution  of  the  two  mort- 
gages described  in  the  petition ;  that  neither  of  them  pledged  the 
rents  and  profits  of  the  mortgaged  premises,  nor  conferred  the 
title  nor  right  of  possession,  nor  the  right  to  enter  upon  said 
premises  for  condition  broken.  It  also  sets  out  the  deed  of 
Lomen  to  plaintiff.  It  further  shows  that  on  the  twenty-sixth  day 
of  March,  1886,  Larsen  recovered  in  the  circuit  court  of  Winne- 
shiek county  a  personal  judgment  against  Lomen,  which  was  sat- 
isfied on  the  thirtieth  day  of  April,  1886,  by  a  sale  of  the  north 
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half  and  southeast  quarter  of  the  mortgaged  tract;  that  no 
redemption  was  made  from  said  sale;  and  that  a  sheriff's  deed 
issued  to  said  Larsen  for  the  land  sold,  on  the  second  day  of 
May,  1887,  and  that  he  thereby  acquired  the  legal  title  to  and 
right  of  possession  of  the  premises  so  sold  and  conveyed  to  him. 
Defendant,  Larsen,  asks  that  plaintiff  be  required  to  take  a  decree 
of  foreclosure  and  sale  subject  to  redemption  by  said  defendant 
for  one  year,  and  subject  to  his  right  of  possession  from  May  1, 
1887,  and  that  the  special  relief  asked  by  plaintiff  be  denied. 

Plaintiff  demurred  to  the  answer  of  Larsen  on  the  following 
grounds:  (1)  That  the  same  constitutes  no  cause  of  defense  to 
plaintiff' s  petition ;  (2)  that  the  facts  set  up  therein  do  not  avoid 
plaintiff's  cause  of  action ;  (3)  that  the  facts  set  up  therein  are  no 
bar  or  defense  to  plaintiff's  petition.  The  demurrer  was  sus- 
tained, and,  Larsen  electing  to  stand  on  his  answer,  judgment 
was  rendered  against  him  as  prayed  by  the  plaintiff. 

Sec.  325.  Mortgages— Junior  Judgment— Prior- 
ity. It  will  be  observed  that  plaintiff  claims  title  by  virtue  of  a 
mortgage  which  was  senior  to  the  judgment  through  which  Lar- 
sen claims,  and  by  virtue  of  a  deed  junior  to  such  judgment,  and 
the  sale  made  to  satisfy  the  same.  The  demurrer  admits  that 
the  mortgage  gave  to  plaintiff  no  right  to  the  rents  and  profits  of 
the  premises,  and  no  right  take  possession  of  them  evien  after  con- 
dition broken.  Thereupon,  since  the  mortgage  has  not  been  fore- 
closed, the  only  right  to  the  possession  of  the  premises  in  contro- 
versy which  plaintiff  has  was  acquired  by  virtue  of  the  deed  tp  him 
executed  December  24th,  1886.  It  is  not  a  case  where  a  mort- 
gagee is  in  possession  by  virtue  of  his  mortgage.  It  is  true  the 
mortgage  constituted  the  consideration  of  the  deed,  but  the 
latter  aloi^  gave  the  right  of  possession.  It  was  a  new  agreement 
between  the  parties  to  the  mortgage,  and  was  necessarily  subject  to 
the  rights  acquired  by  Larsen  by  virtue  of  his  judgment  and  sheriff's 
certificate  of  sale,  among  which  was  the  right  to  a  sheriff's  deed, 
and  possession  thereunder,  in  case  redemption  was  not  made. 
The  mortgage  gave  to  plaintiff  no  right  of  possession  until  a  deed 
should  be  issued  by  virtue  of  foreclosure  proceedings  and  a  sale 
thereunder.  The  mortgagor  could  convey  no  greater  interest  in 
the  mortgaged  premises  than  he  possessed.  The  right  of  posses- 
sion which  he  held  when  he  executed  the  deed  to  plaintiff  was  ter- 
minated at  the  time  the  sheriff's  deed  was  delivered  to  Larson. 
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This  case  does  not  fall  within  the  rule  announced  in  Spurgin  v, 
Adamson,  62  Iowa,  661  (18  N.  W.  Rep.  293);  Barrett  v.  Black- 
mary  47  Iowa,  565;  Porter  v.  Kilgore^  32  Iowa,  380;  and  similar 
cases, — in  regard  to  the  rights  of  junior  grantees  of  the  mortga- 
gors, as  against  the  holders  of  titles  derived  through  the  fore- 
closure  of  senior  mortgagees,  where  the  junior  holders  were  not 
made  parties  to  the  foreclosure  proceedings.  We  are  of  the  opin- 
ion that  the  demurrer  should  have  been  overruled.  The  judg- 
ment of  the  district  court  is  reversed,  and  the  cause  is  remanded 
for  further  proceedings  in  harmony  with  this  opinion. 

Reversed. 
Granger,  J.,  took  no  part  in  the  decision. 

NoTx. — See  Epitome  of  oases:    Mortgages. 


NOTICE. 


PERKINS   v.  WAKEHAM. 
(86  Gal.  580.) 

Notice  by  publioatlon— Oonstitutional  law— Quieting 
title.  The  legislatnie  has  fnU  power  to  authorize  the  courts  of  the  state 
to  qniet  title  to  real  estate,  as  against  non-residents,  upon  constmotiye 
serrioe. 

Patbrson,  J. 

The  appeal  from  the  order  denying  the  motion  for  a  new 
trial,  so  far  as  it  affects  the  respondent  to?ni  of  Santa  Ana,  must 
be  dismissed. 

The  notice  of  intention  to  move  for  a  new  trial  was  not  served 
on  said  respondent.  There  was  an  attempt  to  serve  the  state- 
ment, but  the  attorney  upon  whom  it  was  served  had  no  authority 
to  accept  service,  which  fact  was  known  to  appellant  at  the  time 
of  service. 

The  motion  of  respondent  the  town  of  Santa  Ana,  to  dismiss 
the  appeal  from  the  order  denying  a  new  trial  is  granted,  and  said 
Appeal,  in  so  far  as  it  affects  said  respondent,  is  dismissed;    A 
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motion  was  made  on  various  grounds,  also,  to  dismiss  the  appeal 
from  the  judgment,  but  as  the  findings  support  the  judgment,  and 
no  error  appears  upon  the  face  of  the  roll,  we  deem  it  best  not  to 
pass  on  the  motion  to  dismiss,  but  to  affirm  the  judgment. 

Sec.  326.  Notice  by  publication— Oonstitutional 

law — Quieting  title.  The  court  found  that  in  a  former  action 
brought  by  Wakeham  against  Perkins  and  others,  to  determine  ail 
adverse  claims  to  the  property  described  in  the  complaint  herein, 
judgment  was  entered  in  favor  of  said  Wakeham,  defendant 
herein,  adjudging  him  to  be  the  owner  of  the  property.  It  is 
claimed  by  appellant  that  the  decree  in  the  former  action  to  quiet 
title  is  in  personaniy  and  not  in  reniy  and  that  as  the  service  of 
summons  was  by  publication,  while  he  was  absent  from  the  state, 
and  as  he  did  not  answer  or  appear,  the  judgment  is  void. 

If  it  be  true  that  a  state  has  no  power  by  statute  to  provide 
for  the  determination  of  adverse  claims  to  real  estate  lying  within 
its  limits,  as  against  non-resident  claimants,  who  can  be  brought 
into  court  only  by  publication, — if  the  state  in  her  sovereignty  is 
impotent  to  protect  the  title  of  citizens  to  her  soil  against  the 
asserted  claims  of  non-residents  who  will  not  voluntarily  submit 
their  claims  to  her  courts  for  adjudication, — ^great  evil  must 
result.  Certainty  and  security  in  the  titles  of  real  estate,  and 
convenient  and  effective  procedure  for  the  determination  of  indi- 
vidual rights  in  such  property,  are  essential  to  the  prosperity  of 
the  community.  If  those  who  cannot  be  reached  by  the  process 
of  the  courts  may  assert  adverse  claims  to  real  estate,  and  hold 
unlawful  clouds  over  the  title  of  the  owner,  every  homestead  and 
lot  in  the  state  may  have  a  cloud  cast  upon  it  for  all  time. 

We  do  not  think  that  a  sovereign  state  is  so  limited  in  its 
power.  The  state  is  paramount  in  power  over  all  things  real 
within  its  territorial  boundaries,  except  so  far  as  its  authority  is 
limited  by  the  constitution  and  laws  of  the  United  States;  and  the 
courts  of  the  state,  acting  within  that  limitation,  have,  and  may, 
exercise  all  the  jurisdiction  over  all  persons  and  things  which  the 
constitution  and  laws  of  the  state  confer  upon  them.  The  man- 
ner of  obtaining  such  jurisdiction,  and  the  procedure  for  its  exer- 
cise, are  matters  of  state  legislation. 

The  legislature  of  this  state  has  provided  that  <<an  action 
may  be  brought  by  any  person  against  another  who  claims  an 
estate  or  interest  in  real  property  adverse  to  him,  for  the  purpose 
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of  determining  such  adverse  claim."  (Code  Civ.  Proc.  sec.  738). 
It  has  also  provided:  <*Where  the  person  on  whom  the  service  is 
to  be  made  resides  out  of  the  stat^,  or  has  departed  from  the 
state,  or  cannot,  after  due  diligence,  be  found  within  the  state,  or 
conceals  himself  to  avoid  the  service  of  summons,  or  is  a  foreign 
corporation  having  no  managing  or  business  agent,  cashier,  or 
secretary  within  the  state,  and  the  fact  appears  by  affidavit,  to 
the  satisfaction  of  the  court,  or  a  Judge  thereof,  and  it  also 
appears,  by  such  affidavit,  or  by  the  verified  complaint  on  file» 
that  a  cause  of  action  exists  against  the  defendant  in  respect  to 
whom  the  service  is  to  be  made,  or  that  he  is  a  necessary  or 
proper  party  to  the  action,  such  court  or  judge  may  make  an. 
order  that  the  service  be  made  by  the  publication  of  the  summonsL. 
The  order  must  direct  the  publication  to  be  made  in  a  newspaper, 
to  be  designated,  as  most  likely  to  give  notice  to  the  person  to  be 
served,  and  for  such  length  of  time  as  may  be  deemed  reasona- 
ble, at  least  once  a  week;  but  publication  against  a  defendant 
residing  out  of  the  state,  or  absent  therefrom,  must  not  be  less; 
than  two  months.''     Code  Civ.  Proc.,  sees.  412,  413. 

Unless  the  method  of  giving  notice  above  prescribed  is  un 
reasonable,  or  is  in  conflict  with  some  provision  of  the  constita 
tion  or  principle  of  natural  justice,  it  cannot  be  held  invalid.  In 
determining  the  question  of  its  validity,  the  nature  of  the  action 
and  the  effect  of  the  judgment  must  be  considered.  While  it  i» 
true,  as  a  general  proposition,  that  an  action  to  quiet  title  is  an 
action  in  equity  which  acts  upon  the  person,  it  is  also  true  that, 
the  state  has  the  power  to  regulate  the  tenure  of  immovable  prop- 
erty within  its  limits,  the  conditions  of  its  ownership,  and  the 
modes  of  establishing  the  same,  whether  the  owner  be  citizen  or 
stranger.  United  States  v.  Fox,  94  U.  S.  315  (24  L.  Ed.  192)1. 
While  a  decree  quieting  title  is  not  in  rem,  strictly  speaking,  it 
fixes  and  settles  the  title  to  real  estate,  and  to  that  extent  cer- 
tainly partakes  of  the  nature  of  a  judgment  in  rem. 

But  it  is  not  necessary,  in  support  of  a  judgment  in  such  an 
action,  where  service  has  been  had  by  publication,  to  determine 
the  question  whether  it  is  a  judgment  in  personam  or  one  in  rem. 
This  precise  point  has  recently  been  decided  by  the  Supreme  Court 
of  the  United  States.  Mr.  Justice  Brewer,  speaking  for  the  court, 
said:  **The  question  is,  not  what  a  court  of  equity,  by  virtue  of 
its  general  powers,  and  in  the  absence  of  a  statute,  might  do,  but 
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it  is,  What  jarisdiction  has  a  state  over  titles  to  real  estates  within 
its  limits?  and  what  jurisdiction  ma}'  it  give,  by  statute,  to  its 
own  courts  to  determine  the  validity  and  extent  of  the  claims 
of  non-residents  to  such  real  estate?"  Amdt  v,  Griggs,  134  U. 
8.  320  (10  8.  Ct.  Rep.  557).  There  the  power  of  the  state  to 
quiet  title  as  against  non-residents,  by  constructive  service,  is 
upheld,  and  the  cases  upon  which  appellant  herein  chiefly  relies 
are  fully  considered  and  elaborately  reviewed. 

In  that  case,  it  is  true,  the  statute  of  the  state  of  Nebraska, 
which  was  under  consideration,  expressly  provided  for  service  by 
publication  **in  actions  which  relate  to,  or  the  subject  of  which  is, 
real  or  personal  property  in  this  state,  where  any  defendant  has 
or  claims  a  lien  or  interest,  actual  or  contingent,  therein,  or  the 
relief  demanded  consists  wholly  or  partially  in  excluding  him 
from  any  interest  therein,  and  such  defendant  is  a  non-resident  of 
the  state  or  foreign  corporation ;"  but  the  authority  conferred  by 
the  legislature  of  this  state,  in  section  412  of  the  Code  of  Civil 
Procedure,  is  as  great  as  that  given  by  the  Nebraska  statute. 
While  our  statute  is  general,  and  in  terms  applies  to  all  actions, 
it  is  not  invalid  because  it  includes  in  its  provisions  proceedings 
purely  in  personam. 

If  the  judgment  in  the  action  of  Wakeham  is  valid, and  bind- 
ing,— ^and  we  hold  that  it  is, — other  questions  raised  by  appellant 
need  not  be  noticed. 

The  judgment  and  order  are  affirmed. 

Fox,  J. ,  and  Works,  J. ,  concurred. 

Note. — See  Epitome  of  cases:  Notice. 


BTEBS   Y.  OBENSSTEIN. 
(42  Minn.  886.) 

Notioo— Record  of  real  oontraot— Statute  of  limitations. 
A  record  of  a  contract  for  the  sale  of  real  estate  ceases  to  be  notice  of  the 
vendee's  rights  after  his  right  of  recovery  has  been  barred  by  the  statute 
of  limitations. 

GiLPILLAN,  C.  J. 

Sec.  327.  Pacts  stated.  November  5, 1856,  one  Dun- 
well,  being  then  the  owner  of  an  undivided  half  of  lots  10,  11, 
and  12,  in  block  13,  of  the  town  of  Brooklynd,  in  Dakota  county, 
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executed  a  bond  to  convey  the  lots  (not  merely  the  undivided  half) 
to  John  H.  Byers,  upon  being  paid  the  sum  of  $525,  with  inter- 
est, according  to  the  conditions  of  two  promissory  notes,  (when 
they  were  to  become  due  does  not  appear),  and  upon  the  vendee 
making  improvements  on  the  lots  within  one  year  from  that  date 
to  the  amount  of  $800.  The  bond  was  recorded  January  9, 1857. 
Byers  and  wife,  on  February  3,  1857,  executed  to  one  Pollock  a 
quitclaim  deed  of  the  lots,  which  was  recorded  the  same  day,  and. 
April  9,  1859,  Pollock  and  wife  executed  to  Virginia  Byers,  the 
wife  of  John  H.,  a  quitclaim  deed  of  the  lots,  which  was  recorded 
April  23,  1859.  Septembers,  1860,  Dun  well  and  wife  executed 
to  Virginia  Byers  a  deed  of  lots  11  and  12,  which  deed  was  never 
recorded.  The  improvements  mentioned  in  the  bond  were  never 
made  on  the  lots,  nor  does  it  appear  that  Byers  or  his  wife  ever 
went  into  possession.  May  2,  1881,  Dun  well  and  wife  executed 
to  John  B.  Spencer,  the  owner  of  the  other  undivided  half  of  the 
lots,  a  power  of  attorney,  authorizing  him  in  the  fullest  terms  to 
convey  real  estate,  which  was  recorded  February  23,  1882 
November  17,  1884,  Spencer  and  wife  on  their  own  behalf,  and 
Spencer  on  behalf  of  and  as  attorney  in  fact  for  Dunwell  and  wife, 
executed  to  one  Fantle  a  warranty  deed  of  lot  11,  which  was 
recorded  the  same  day,  and  on  the  same  day  Fantle  and  wife  exe- 
cuted to  defendant  a  warranty  deed  of  that  lot,  which  deed  was 
also  duly  recorded,  and  defendant  immediately  went  into  posses- 
sion and  built  on  the  lot,  and  is  now  in  possession.  Defendant 
was  a  bona  fide  purchaser,  and  entitled  to  the  protection  of  the 
registry  laws,  unless  the  record  of  the  bond  and  of  the  quitclaim 
deed  to  Pollock,  and  by  Pollock  to  Virginia  Byers,  were  construc- 
tive notice  of  the  unrecorded  deed  by  Dunwell  and  wife  to  her. 
The  action  is  in  ejectment,  to  recover  one  undivided  half  of  lot 
11,  the  plaintiffs  claiming  as  heirs  of  Virginia  Byers.  Upon  these 
facts  the  court  below  ordered  judgment  for  the  defendant,  and 
from  an  order  denying  their  motion  for  a  new  trial  the  plaintiffs 
appeal. 

Sec.    328.    Notice— Record  of  real   contract— 

Statute  construed.  The  plaintiffs  claim,  apparently,  that, 
the  record  of  a  contract  to  convey  being  constructive  notice  of  the 
right  it  gives  the  vendee, — ^that  is,  of  the  right  to  a  conveyance 
of  the  fee  upon  his  complying  with  its  terms, — the  notice  puts 
any  subsequent  purchaser  upon  inquiry  to  ascertain  if  such  terms 
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have  been  complied  with,  or  if  the  conveyance  has  been  made, 
and  charges  him  with  notice  of  any  subsequent  acts  in  perform- 
ance of  the  contract,  including  a  conveyance,  if  any  has  been 
made,  which  might  have  been  ascertained  through  such  inquiry; 
and  that  the  record  notice  will  continue  to  have  that  effect  indefi- 
nitely,  no  matter  how  long  afterwards  a  purchaser  may  have 
occasion  to  examine  the  record,  to  ascertain  the  condition  of  the 
title  and  determine  whether  he  will  purchase.     The  record  of 
such  a  contract  is,  of  course,  notice  to  subsequent  purchasers  or 
mortgagees  of  the  rights  it  gives  the  vendee  in  or  to  the  land. 
And  for  the  purposes  of  this  case  it  may  be  conceded  that  it  has 
that  effect,  and,  the  effect  to  put  parties  upon  inquiry  as  to  what 
may  have  been  done  under  it,  so  long  as,  according  to  the  record, 
it  remains  a  vital,  that  is,  an  enforceable,  contract     But  how 
will  it  be  when  by  lapse  of  time  it  has,  so  far  as  the  record  shows, 
ceased  to  exist  as  an  enforceable  contract, — ^when  the  right  to 
enforce  it  has  become  barred?     Here  is  a  case  where,  when  the 
defendant  purchased,  the  record  showed — assuming,  as  we  must, 
that  the  notes  mentioned  in  the  bond  fell  due  within  a  reasonable 
time,  or  at  once — ^that  the  right  to  enforce  the  contract  on  either 
side  had  long  since  barred  by  the  statute  of  limitations,  and  there 
was  nothing  on  the  record  to  show  that  it  had  been  enforced  or 
been  performed,  or  the  right  to  enforce  it  extended.  If  the  right 
to  enforce  the  contract  had  been  extended,  it  was  by  matter  not  ap- 
pearing upon  the  record,  not  contemplated  in  the  contract,  and 
the  record  would  be  no  notice  of  such  matter.     In  such  a  case, 
the  contract  and  the  rights  of  the  parties  given  by  it  appearing 
by  the  record  to  be  extinct,  wo  do  not  hesitate  to  hold  that  the 
record  was  no  longer  notice  of  any  such  rights,  or  of  anyihing 
done  under  the  contract     It  appeared  no  longer  to  affect  the 
title.    Any  one  examining  the  record,  and  having  no  other  notice, 
in  such  a  case,  would  have  the  right  to  assume  that  the  contract 
had  been  abandoned,  or  that  the  parties  had  seen  fit  not  to  insist 
on  its  performance  until  their  right  to  do  so  was  cut  off  by  the 
statute  of  limitations. 

Under  a  stipulation  of  the  parties,  the  testimony  of  a  wit- 
ness on  behalf  the  plaintiffs  was  taken  on  interrogatories  and 
cross-interrogatories.  Upon  the  trial  the  defendant  asked  leave 
to  withdraw  his  second  cross-interrogatory,  and  the  answer  there- 
to, and  the  court  permitted  him  to  do  so,  and,  on  plaintiff's  offer- 
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ing  to  read  them,  held  that  they  had  do  right  to  do  so.  In  decid- 
ing against  plaintiff's  right  to  read  them  in  evidence,  the  court 
was  in  error.  A  party  putting  an  interrogatory  to  a  witness  in 
such  a  case  need  not  read  it  and  the  answer,  if  he  chooses  not  to, 
but,  in  that  event  the  other  may  read  them.  In  re  Smithy  34 
Minn.  436  (28  N.  W.  Rep.  234).  But  the  exclusion  of  them  did 
not  prejudice.  They  related  only  to  whether  the  contract  had,  as 
between  Dunwell  and  Byers,  been,  in  fact,  released,  abandoned, 
cancelled,  or  forfeited.  The  rights  of  the  parties  hereto  are  con- 
trolleil,  not  by  wliat  was  the  fact,  but  by  the  effect  of  the  record 
as  notice  of  such  fact. 

Order  affirmed. 

NoTX — See  epilome  of  oases:    Notice. 


NUISANCE. 


LAFLIN  *  RAND  POWDER  CO.  Y.  TEARNET. 

(181  m.  822.) 

Nuiaajioe~As  to  what  is  a  private  nuisance.  ^A.  priyate 
nmsanoe  is  defined  to  be  anything  done  to  the  hurt  or  annoyance  of  the 
lands,  tenements,  or  hereditaments  of  another."  In  this  case  a  powder 
magazine,  maintained  in  violation  of  a  town  ordinance  and  endangering 
adjacent  property,  was  held  to  be  a  nuisance. 

Same— AssuzninfiT  the  risk.  It  is  no  defense  that  the  plaintiff 
purchased  the  property  injared  with  fnll  knowledge  of  the  nuisance  and 
Its  danger. 

Magruder,  J. 

Sec.  329.  Facts  stated.  This  is  an  action  on  the  case 
brought  in  the  Superior  Court  of  Cook  County  by  the  appellee 
against  the  appellant  company  to  recover  damages  to  the  dwelling, 
barn,  and  other  outhouses  upon  the  premises  of  appellee,  result- 
ing from  the  explosion  of  a  powder  i^agazine  upon  the  premises 
of  appellant.  The  buildings  of  the  plaintiff  and  the  powder  mag- 
azine in  question  were  located  upon  a  street  called  Archer  Avenue 
in  the  town  of  Lake  in  the  outskirts  of  the  city  of  Chicago  in 
Cook  County.     Verdict  and  judgment  in  the  trial  court  were  in 
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favor  of  the  plaintiff,  and  such  judgment  having  been  affirmed  by 
the  Appellate  Court  is  brought  here  from  the  latter  court  by 
appeal. 

The  first  instruction  given  for  the  plaintiff  is  as  follows:  <*If 
the  Jury  find*from  the  evidence  that  the  plaintiff  has  made  out  her 
case  as  laid  in  her  declaration,  then  the  Jury  must  find  for  the 
plaintiff."  Defendant  took  exception  to  the  giving  of  this 
instruction.  We  have  held  that  such  an  instruction  does  not 
make  the  Jury  the  judges  of  the  effect  of  the  averments  of  the 
declaration,  but  merely  empowers  them  to  determine  whether  the 
proof  introduced  sustains  the  issues  made  by  the  pleadings  in  the 
case.  0.  i&  M,  Ry  Co.  v.  Porter^  92  111.  437;  Pennstfhania  Co. 
V.  Marshall^  119  lU.  399  (10  N.  E.  Rep.  220). 

The  declaration  was  not  demurred  to.  After  the  plaintiff 
had  closed  her  testimony,  the  defendant  moved  that  the  jury  be 
directed  to  return  a  verdict  in  favor  of  the  defendant,  which 
motion  was  overruled,  and  exception  was  taken.  After  the  motion 
for  a  new  trial  was  overruled,  defendant  also  moved  in  arrest  of 
judgment,  which  latter  motion  being  overruled  exception  was 
€ntefed. 

It  is  claimed  by  the  appellant  that  the  declaration  does  not 
set  out  a  cause  of  action.  The  first  objection  made  to  the  decla- 
ration is  that  it  does  not  charge  the  defendant  with  negligence. 
The  objection  is  not  well  taken. 

Sec.  330.     Nuisance— As  to  what  is  a  private 

nuisance.  The  powder  magazine  kept  by  the  defendant  upon 
its  premises  was  so  situated  with  reference  to  the  dwelling  house 
of  the  plaintiff,  that  it  was  liable  to  inflict  serious  injury  upon 
her  person  or  property  in  case  of  an  explosion.  It  was  a  private 
nuisance,  and,  therefore,  the  defendant  was  liable  whether  the 
powder  was  carefully  kept  or  not.  As  a  general  rule,  the  ques- 
tion of  care  or  the  want  of  care  is  not  involved  in  an  action  for 
injuries  resulting  from  a  nuisance.  If  actual  injury  result  from 
the  keeping  of  gun-powder,  the  person  keeping  it  will  be  liable 
therefor,  even  though  the  explosion  is  not  chargeable  to  his  per- 
sonal negligence.  Wood'er  Law  of  Nuisance,  (Isted.)  sees.  73, 
115,  130,  142;  Heeg  v.  Licht,  80  N.  Y.  579  (35  Am.  Rep.  654); 
Cheatham  v.  Shearon,  1  Swan.  (Tenn.)  213  (55  Am.  Dec.  734); 
Stout  V.  McAdamSy  2  Scam.  67  (33  Am.  Dec.  441);  Ottawa  Gas 
Co.  V.  Thompson^  39  111.  600;  Nevins  v.  City  of  Peoria,  41  111. 
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502  (89  Am.  Dec.  392);  Cooper  v,  Randall,  63  HI.  24;  Myers  v. 
Malcom,  6  Hill,  292  (41  Am.  Dec.  744);  Bay  v.  Cohoes  Co.  2  N. 
y.  159  (51  Am.  Dec.  279);  Phinney  v.  Augusta,  47  Ga.  263; 
Burton  v,  McClellan,  2  Scam.  434;  Weirds  Appeal,  74  Penn.  St. 
230. 

The  second  objection  to  the  declaration  is  that  it  does  not 
specifically  aver  the  powder  magazine  to  be  a  nuisance.  It  was 
not  necessary  to  use  the  word,  '^nuisance,"  if  the  facts  alleged 
constituted  a  nuisance.  The  declaration  avers,  that  it  was  the 
duty  of  the  defendant  to  so  use  its  premises  as  not  to  jeopardize 
the  buildings  of  the  plaintiff,  and  not  to  store  upon  its  premises 
any  dangerous  substance  whereby  plaintiff's  property  might  be 
destroyed  in  case  of  an  explosion;  that  the  defendant  did  keep 
upon  its  premises  a  magazine  of  gun- powder,  dynamite,  etc.,  and 
stored  therein  a  large  amount  of  gun-powder,  dynamite,  etc. ,  that 
the  gun-powder,  dynamite,  etc.,  so  kept  upon  said  premises 
exploded,  and  that,  by  means  of  such  explosion,  <<the  material  of 
which  such  magazine  was  constructed  was  then  and  there  driven 
with  great  force  and  violence  upon  and  against  the  property  of 
the  plaintiff  hereinbefore  described,"  and  that  <<the  following 
property  of  the  plaintiff  was  by  means  of  such  explosion  struck 
by  flying  missiles,  rocks  and  stones,  and  was  wrecked  and  torn  by 
means  of  the  concussion  of  the  air,  then  and  there  caused  by  said 
explosion,  and  was  totally  destroyed  and  lost,  and  was  of  great 
value, — to- wit:  One  two-story  frame  dwelling,"  etc.  **A  private 
nuisance  is  defined  to  be  anything  done  to  the  hurt  or  annoyance 
of  the  lands,  tenements  or  hereditaments  of  another.  (3  BL  Com. 
216.)  Any  unwarrantable,  unreasonable  or  unlawful  use  by  a 
person  of  his  own  property,  real  or  personal,  to  the  injury  of 
another,  comes  within  the  definition  stated,  and  renders  the  owner 
or  possessor  liable  for  all  damages  arising  from  such  use.  * '  {Heeg 
V,  Litcht,  supra.) 

The  averments  of  the  declaration  bring  the  present  case  with- 
in the  definition  thus  quoted.  The  fact  that  the  magazine  ex- 
ploded  shows  that  it  was  dangerous.  The  fact,  that  the  explo- 
sion  destroyed  plaintiff's  buildings,  shows,  that  the  keeping  of 
gun-powder  in  the  magazine,  considered  with  reference  to  «*the 
locality,  the  quantity  and  the  surrounding  circumstances,"  con- 
stituted a  nuisance  ^er  «e.  Heeg  v.  Licht,  supra]  Wood's  Law  of 
Nuisance,  sec.  142,  supra. 
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The  declaration  contains  two  counts.  The  second  connt,  in 
addition  to  the  averments  of  the  first  as  above  set  forth,  further 
jLvers,  that  there  was  an  ordinance  in  the  town  of  Lake,  ordaining 
that  <<no  powder  magazine  or  place  for  storing  or  keeping  gun- 
powder or  other  explosive  material  shall  be  kept  or  maintained 
within  the  town.  Provided^  however,  the  provisions  of  this  sec- 
tion shall  not  be  held  or  construed  to  apply,  etc. ,  to  any  maga- 
zine located  upon  a  lot  of  a  certain  size  and  area;  and  that  the 
defendant's  magazine  was  located  upon  a  lot  of  a  smaller  size 
than  that  required  by  the  ordinance. 

It  is  claimed  by  the  defendant  that  the  injury  to  the  plain- 
tiff's property  was  not  caused  by  the  violation  of  this  ordinance, 
and,  therefore,  that  such  violation  imposes  no  liability  upon  the 
defendant.  We  do  not  concur  in  this  view.  If  the  magazine  had 
Jiot  been  where  it  was,  the  explosion  would  not  have  taken  place, 
and  the  injury  to  plaintiff's  property  would  not  have  resulted. 
The  ordinance  absolutely  prohibited  any  powder  magazine  from 
being  kept  within  the  town,  unless  the  lot  upon  which  it  was 
located  should  be  of  a  certain  size.  The  defendant  kept  its 
-magazine  within  the  town  upon  a  smaller  lot  than  the  law 
xequired.  Its  magazine  was  in  the  town  in  violation  of  the  law. 
The  keeping  of  gun-powder  in  the  town  was  an  illegal  act  <  <If 
an  illegal  act  be  done,  the  party  doing  or  causing  the  act  to  be 
done,  is  responsible  for  all  consequences  resulting  from  the  act. ' ' 
burton  V,  McClellan^  supra. 

The  cases  referred  to  by  counsel  as  holding  a  contrary  doc- 
trine have  no  application  here.  In  those  cases  it  is  held,  that, 
where  the  plaintiff's  right  of  recovery  depends  upon  his  own  exer- 
cise of  due  care  as- well  as  upon  the  defendant's  negligence,  the 
iiailure  of  the  defendant  to  comply  with  some  statutory  require- 
ment, such  as  ringing  a  bell  or  blowing  a  whistle,  or  erecting  a 
sign-board,  will  not  of  itself  authorize  a  recovery  in  the  absence 
of  such  care  on  the  part  of  the  plaintiff.  There^  the  injury  is 
attributable  to  the  plaintiff's  want  of  ordinary  care,  and  the  defend- 
ant's  neglect  of  a  statutory  requirement  cannot  be  set  up  as  an 
excuse.  Here,  there  is  no  question  of  the  exercise  of  care  by  the 
plaintiff,  nor  is  it  a  mere  matter  of  non-feasance  on  the  part  of 
the  defendant.  In  keeping  a  powder  magazine  in  the  town  with- 
out complying  with  the  condition  named  in  the  ordinance,  the 
defendant  was  guilty  of  mal-feasance.     Its  offence  is  similar  to 
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bringing  diseased  cattle  into  the  State  in  violation  of  the  act 
of  the  legislature  on  that  subject,  as  discussed  in  SonierviUe  v. 
Marks f  58  111.  371,  and  Sangamon  Distilling  Co,  v,  Toung,  77 
111.  197. 

Sec  331,  Same— Assuming  the  risk.  The  appel- 
lant complains  of  the  refusal  of  the  court  to  instruct  the  jury, 
that  there  could  be  no  recovery,  if  they  should  find  from  the  evi- 
dence that  there  were  other  powder  magazines  in  the  neighbor- 
hood where  plaintiff  lived,  that  such  magazines  were  there  when 
plaintiff  bought  her  lot  and  erected  her  buildings,  that  her  hus- 
band had  been  employed  in  the  powder  business,  that  she  bought 
her  property  in  order  that  her  husband  might  be  near  the  maga- 
zines, that  she  bought  said  property  after  the  location  and  erec- 
tion of  defendant's  magazine,  that  her  husband  had  been  a  stock- 
holder in  one  of  the  powder  companies,  and  that  she  had  leased 
some  of  her  own  land  to  powder  companies  for  the  purpose  of 
storing  powder  thereon. 

It  is  claimed,  that,  if  the  foregoing  facts  are  found  to  be 
true,  the  plaintiff  assumed  the  risk  of  being  injured  by  the  explo- 
sion of  defendant's  magazine. 

If  the  servant  enters  the  emplojment  of  his  master  knowing  it 
to  be  dangerous  and  unsafe,  he  assumes  the  risks  attendant  upon 
such  employment  and  waives  all  claim  for  damages  against  his 
employer  in  case  of  injury.  In  such  cases  the  risks  are  a  part  of 
the  contract  of  service.  2  Thompson  on  Negligence,  1008.  But 
in  the  present  case,  it  is  not  pretended  that  either  the  plaintiff  or 
her  husband  had  ever  been  employed  by  the  defendant,  or  had 
ever  had  any  interest  in  defendant's  powder  magazine  or  business, 
or  that  there  had  ever  been  any  relations  of  any  kind  between  her 
or  her  husband  and  the  defendant. 

In  Cooper  v.  Randall^  53  111.  24,  which  was  an  action  to 
recover  damages  for  the  ereetion,  on  a  lot  adjacent  to  plaintiff's 
dwelling-house,  of  a  flouring  mill  which  threw  chaff,  dust,  smut, 
and  dirt  into  plaintiff' s  house,  the  .  defendant's  sought  to  prove 
that  another  house  in  the  same  neighborhood,  owned  and  rented 
by  the  plaintiff,  was  a  disreputable  house.  .  The  evidence  was 
held  to  be  inadmissible  because  wholly  foreign  to  the  issue. 
<  'The  issue  was  whether  the  mill  was  an  injury  to  this  property, 
and  no  light  could  be  shed  upon  that  question  by  evidence  in 
r^ard  to  the  occupancy  of  another  house  in  the  neighborhood.'' 
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In  Weir's  Appeal,  74  Penn.  St.  230,  supra,  it  was  said: 
'^Carrying  on  an  offensive  trade  for  any  number  of  years  in  a 
place  remote  from  buildings  and  public  roads  does  not  entitle  the 
owner  to  continue  it  in  the  same  place,  after  houses  have  been 
built  and  roads  laid  out  in  the  neighborhood,  to  the  occupants  of 
which  and  travellers  upon  which  it  is  a  nuisance.  As  the  city 
extends,  such  nuisances  should  be  removed  to  the  vacant  grounds 
beyond  the  immediate  neighborhood  of  the  residence  of  the  citi- 
zens. This  public  policy,  as  well  as  the  health  and  comfort  of 
the  population  of  the  city,  demand." 

We  do  not  think  that  there  was  any  error  in  the  refusal  of  the 
instruction  last  referred  to. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 

ANNOTATIONS. 

Sec.  332.    As  to  who  may  maintain  an  action  to 

abate  a  nuisance.  A  nuisance  may  be  enjoined  at  the  suit 
of  a  private  citizen,  only  when  he  can  make  out  a  case  of  special 
damages.  The  occupation  of  a  public  street  by  a  railway  tract, 
unauthorized,  may  be  regarded  as  a  nuisance jper  se.  Larimer  Ry, 
Co.  V.  Ry.  Co.,  137  Pa.  St.  533;  Fossion  v.  Landry,  123  Ind. 
136  (24  N.  E.  Rep.  96);  Miller  v,  Schenck,  78  Iowa  372  (43  N. 
W.  Rep.  225).  But  where  the  track  is  laid  in  good  faith 
under  a  corporate  charter  granted  for.  the  purpose,  and  does 
not  endanger  the  health  or  safety  of  the  inhabitants,  it  cannot  be 
classed  among  the  nuisances  which  the  city  authorities  may  abate 
summarily,  even  though,  by  the  manner  of  its  construction,  it 
may  so  obstruct  the  street  as  to  amount  to  a  nuisance.  Easton 
Pass.  Ry.  Co,  v.  Easton,  133  Pa.  St.  505  (19  Am.  St.  Rep.  658; 
19  Atl.  Rep.  4SQ)',  Evans  V.  Savannah  dh  Western  Railway  Co,, 
90  Ala.  54  (7  S.  Rep.  758).  In  order  to  maintain  an  action  to 
abate  a  nuisance,  the  plaintiff  must  have  suffered  special  dam- 
ages. Foyy  V.  N.  C,  0.  Railway,  20  Nev.  429  (23  Pac.  Rep. 
840).  In  this  case  the  court  say:  <<The  mere  fact  that  the  alleged 
inconvenience  and  annoyance  is  greater  in  degree  to  the  plaintiff, 
than  it  is  to  other  citizens  does  not  authorize  a  private  action  to 
be  maintained.  <A11  the  authorities  agree  that,  to  support  the 
action,  the  damage  must  be  different,  not  merely  in  degree,  but 
different  in  kind,  from  that  suffered  in  common;  hence  it  has  been 
well  settled  that,  though  the  plaintiff  may  suffer  more  inconven. 
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ience  than  others  from  the  obstruction,  by  reason  of  his  proxim. 
ity.  to  the  highway,  that  will  not  entitle  him  to  maintain  an 
action.'"  In  support  of  this  proposition,  the  court  cite,  «*Wood 
Nuis.,  sec.  646;  Ranch  Co.  v.  Brooks,  74  Cal.  465  (16  Pac.  Rep. 
250);  JfcCotoaTi  v.  Wiitesides,  31  Ind.  237;  Hartshorn  v,  Inhahu 
tants  of  South  Reading,  3  Allen,  504;  Clark  v.  Railroad  Co.^  70 
Wis.  597  (36  N.  W.  Eep.  326);  Wesson  v.  Iron  Co.,  13  Allen, 
101;  Proprietors,  etc.  v.  Newcomh,  7  Mete.  283 ;  J5rai/iarc£  v.  Rail- 
road Co,^  7  Gush.  510;  Stetson  v.  Faxon,  19  Pick.  160;  Shauhut 
V.  Railroad  Co.,  21  Minn.  504;  iToucAj  t?.  Wachter,  34  Md.  272; 
Marini  v.  Graham,  67  Cal.  132,  133  (7  Pac.  Rep.  442)/'  Under 
the  Iowa  Code,  sec.  3331,  authorizing  a  recovery  by  any  person 
injured  by  a  nuisance,  a  private  citizen  may  sue  to  abate  a  nui- 
sance and  to  recover  damages,  though  the  injury  sustained  is  simi- 
lar to  that  suffered  by  .the  general  public.  Harley  v,  Merrill 
Brick   Co.,  (Iowa)  48  N.  W.  Rep.  1000.* 

Sec.    333.    Miscellaneous   notes.    A  fence  which 

serves  no  useful  or  needful  purpose,  and  is  maintained  out  of 
malice  and  spite,  and  shuts  out  light  and  air  from  a  neighbor's 
windows,  is  a  nuisance.  Flaherty  t?.  Moran,  81  Mich.  52  (45  N. 
W.  Rep.  381;  21  Am.  St.  Rep.  510;  8  L.  R.  A.  183);  Rice  v. 
Moorehouse,  150  Mass.  482  (23  N.  E.  Rep.  229).  A  municipal 
corporation  is  liable  for  the  maintenance  of  a  nuisance.  Briegel 
V.  Philadelphia,  135  Pa.  St.  451  (20  Am.  St.  Rep.  885;  19  Atl. 
Rep.  1038).  A  mill  dam  around  which  a  town  or  city  has  grown 
up,  may  become  a  nuisance  by  reason  of  the  increase  of  popula- 
tion, and,  in  an  action  to  abate  it,  it  is  no  defense  that  the  busi- 
ness of  the  mill  has  been  carried  on  for  a  long  time,  nor  that  the 
parties  complaining  came  voluntarily  within  the  reach  of  the  nui- 
sance complained  of,  or  that  they  have  acquiesced  in  it.  New 
Castle  V.  Raney,  130  Pa.  St.  546  (18  Atl.  Rep.  1066).  Every 
man  must  make  a  reasonable  use  of  his  property  and  a  reasonable 
use  can  never  be  constructed  to  include  those  uses  which  produce 
destructive  vapors  and  noxious  smells,  and  that  may  result  in 
material  injury  to  the  property  and  comfort  of  those  dwelling  in 
the  neighborhood,  Bohan  v.  P.  J.  G.  L.  Co.,  122  N.  ¥.18  (25 
N.  E.  Rep.  246). 

In  an  action  for  damages  to  a  homestead,  by  the  maintenance 
of  a  nuisance,  damages  are  not  confined  to  the  deprivation  of  the 
rental  value  of  the  property,  but  should  include  a  recovery  for 
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the  inconvenience,  discomfort  and  deprivation  of  tlie  comfortable 
enjoyment  of  the  homestead  by  the  plaintiff  and  his  family.  Ran- 
dol/v.  Bloomfield,  77  Iowa,  50  (41  N.  W.  Rep.  502).  Inactions 
for  damages  for  the  continuance  of  a  nuisance,  judgments  recov- 
ered in  former  actions  for  damages,  resulting  from  the  same  nui- 
sance, cannot  be  considered  for  the  purpose  of  diminishing  dam- 
ages, Baltimore  and  Potomac  R,  R,  Co.^  v.  Fifth  Baptist 
Churchy  137  XJ.  S.  568.  "Where  a  gas  company  permits  the  refuse 
to  run  into  the  ground,  so  that  it  percolates  through  the  ground 
Into  the  wells  of  the  adjacent  land-owners,  it  was  held  to  be  a 
nuisance.  Pensacola  Gas  Co,  v.  Pehlet/,  25  Fla.  381.  The 
erection  of  a  fence  or  building  in  an  unused  street,  was  held  to  be 
a  public  nuisance:  Commonwealth  v,  McNaugher^  131  Pa.  St.  55 
(18  Atl.  Rep.  934). 


PARTITION. 


MO  KNIQHT  y.  BELL. 
(185  Pa.  8t.  858.) 

Parol  Partition.  A  parol  partition  of  land  owned  by  tenants  in 
common  is  binding,  and  when  possession  is  taken  in  pxirsnanoe  thereof 
the  title  vests  inlseTeralty. 

Former  adjudioation.  A  judgment  in  an  action  of  trespass  was 
held  not  to  be  such  an  adjudication  of  title  as  would  bar  an  action  of 
ejectment. 

Clark,  J. 

Sec.  334.  Facts  stated.  It  is  admitted  that  Robert 
McKnight,  Sr.,  in  the  year  1860,  died  seized  inter  alia  of  174 
acres  of  land  in  Antis  township,  Blair  county,  which  embraced 
the  lands  in  dispute,  and  that  by  his  last  will  and  testament, 
admitted  to  probate  8th  January,  1861,  he  devised  the  same  in 
fee  to  his  six  sons,  John,  William,  Blair,  Robei-t,  Wilson  and 
Beuban,  equally  and  in  common.  On  the  16th  March,  1875, 
when  the  youngest  son  became  of  age,  an  amicable  partition  of 
the  testator's  lands  was  made  among  them  in  writing,  by  the 
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tenns  of  which  Blair,  William  and  Robert  took  as  their  share  of 
the  estate  the  174  acres  of  land  already  mentioned,  agreeing  to 
pay,  in  the  nature  of  owelty,  to  their  brothers  Wilson  and 
Kenban,  each  the  sum  of  $750,  and  to  John  $100;  the  widow's 
dower  in  the  entire  estate,  adjusted  at  $420  annually,  to  remain  a 
charge,  payable  in  equal  parts  by  all  the  heirs.  On  the  23d 
March,  1875,  Blair,  William,  and  Robert,  by  agreement  in  writ- 
ing, subdivided  their  purpart,  Blair  taking  as  his  share  all  that 
portion  of  their  land  lying  east  of  the  old  township  road,  con- 
taining 96  acres  149  perches,  upon  which  were  the  buildings,  and 
William  and  Robert  taking  the  balance  of  the  tract,  lying  west  of 
the  township  road,  containing  78  acres  148  perches;  Blair  assum- 
ing payment  of  the  $1,500  to  Reuban  and  William,  and  of  the 
$100  to  John,  and  agreeing,  besides,  to  give  to  William  and 
Robert  $1,000  worth  of  the  timber  land  off  his  tract,  according  to 
the  adjustment  of  three  of  their  neighbors  named.  An  old  lane, 
running  in  a  westerly  direction  from  the  township  road^  divided 
the  purpart  of  William  and  Robert  into  two  nearly  equal  parts. 
The  39  acre  piece,  lying  north  of  the  lane,  was  subsequently  taken 
in  execution  at  the  suit  of  Mary  McKnight,  by  the  sheriff  of  Blair 
county,  as  the  property  of  William  McKnight,  and  at  the  June 
term,  1884,  was  sold,  and  a  sheriff's  deed  dated  20th  June,  1884, 
was  executed  and  delivered  to  A.  L.  McCartney,  who  on  the  15th 
June,  1885,  conveyed  to  Edward  Bell  the  defendant  The  plain- 
tiff, Robert  McKnight,  conceding  Bell's  right  to  the  undivided 
one  half  of  the  land,  in  the  right  of  his  brother  WiUiam,  claims 
to  recover  the  other  half. 

The  defendant's  contention,  however,  is  that  Robert  and 
William  McKnight,  who  it  is  conceded  were  originally  tenants 
in  common  of  the  78  acres,  long  prior  to  the  sheriff^s  levy  and 
sale,  had  executed  a  parol  partition  thereof  between  them,  by  the 
terms  of  which  Robert  become  entitled,  in  severalty  and  in  fee,  to 
the  39  acres  south,  and  William  to  the  39  acres  north  of  the  lane, 
the  latter  being  the  premises  in  dispute.  Whether  any  such 
parol  partition  was  in  fact  executed  as  alleged,  is  therefore  the 
principle  question  in  the  cause;  for,  if  there  was  such  a  partition, 
the  plaintiff  has  no  right  of  recovery  in  this  case.  Upon  a  full 
hearing  of  all  the  evidence  upon  both  sides,  the  learned  judge  of 
the  court  below  gave  binding  instructions  to  find  for  the  plaintiff, 
and  this  is  the  first  error  assigned. 
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Sec.  335.  Parol  partition.  It  is  now  well  settled,  not- 
withstanding what  was  said  in  Gratz  v.  Gratz,  4  R.  410,  that  a 
parol  partition  of  lands  between  tenants  in  common  is  not  a  sale 
or  transfer  of  lands,  within  the  statute  of  frauds.  If  tenants  in 
common,  intending  to  make  a  partition  of  their  lands,  run  a  line, 
which  is  marked  on  the  ground  as  a  division  line,  and  actually 
take  possession  of  their  respective  parts  in  pursuance  thereof,  and 
the  partition  is  fully  executed  between  them,  it  is  sufficient  to 
vest  the  title  in  severalty.  In  Rider  v.  Maul,  46  Pa.  376,  the 
question  was  upon  the  effect  of  an  alleged  parol  partition  between 
Martin  Jacobs  and  John  Rider.  At  the  trial  of  that  case  below, 
the  court  was  requested,  in  the  defendant's  first  point,  to  charge 
the  jury,  in  substance,  that,  if  they  believed  that  the  parties  had 
run  a  line,  which  was  marked  on  the  ground  as  a  division  line, 
and  had  taken  possession  of  their  respective  parts  in  pursuance  of 
such  division,  the  partition  was  executed.  The  learned  Judge 
refused  so  to  charge,  saying  that  the  evidence  of  a  parol  partition 
or  division  was  not  sufficient  to  take  the  case  out  of  the  statute 
of  frauds  and  perjuries,  and,  further,  that  the  jury  should  disre- 
gard it  altogether,  and  treat  Jacobs  and  Rider  as  tenants  in  com- 
mon. When  the  case  came  into  this  court  the  judgment  was) 
reversed.  Mr.  Justice  Thompson,  in  delivering  the  opinion  of  the 
court,  said :  •  <We  are  of  opinion  that  the  defendant's  first  point 
should  have  been  answered  in  the  affirmative.  It  was  undoubt- 
edly a  correct  presentation  of  the  law,  as  a  general  proposition: 
Ebert  v.  Wood,  1  Binn.  216  (2  Am.  Dec.  436);  Pughv,  Good,  3 
W.  &  S.  56  (37  Am.  Dec.  534);  Calhoun  v.  Hays,  8'W.  &  S.  127 
(42  Am.  Dec.  275);  and  JfcilfaAaw  v.  McMahan,  13  Pa.  St.  (1 
Har.)  376  (53  Am.  Dec.  481);  and  there  was  testimony  of  which 
it  was  predicated,  which,  if  true,  (and  this  was  for  the  jury,)  was 
sufficient  to  establish  an  executed  parol  division  of  the  land." 
When  the  case  came  up  the  second  time,  70  Pa.  15,  there  was,  it 
is  true,  an  intimation  that,  if  the  question  was  res  nova,  perhaps 
the  court  would  take  a  different  view,  but  the  former  ruling  was 
permitted  to  stand.  But  whatever  doubt  may  have  arisen,  from 
what  was  said  in  the  cases  cited,  was  dispelled  by  the  decision  of 
this  court  in  the  very  recent  case  oi  Mellon  v.  Reed,  114  Pa.  649 
(8  Atl.  Rep.  227),  where  we  said,  in  the  most  explicit  manner, 
that  <  <a  partition  which  merely  severs  the  relation  existing  between 
tenants  in  common  in  the  undivided  whole,  and  vests  title  to  a 
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oorrespondent  part  in  severalty,  is  not  such  a  sale  or  transfer  of 
title  as  will  be  affected  by  the  statute  of  frauds. "  The  reason  of 
this  rule  rests  in  this:  that  the  partition  is  not  an  acquisition  or 
purchase  of  land,  nor  is  it  in  any  proper  sense  a  transfer  of  the 
title  to  land;  it  is  a  mere  setting  apart  in  severalty  of  the  same 
interest  held  in  common,  not  in  other,  but  in  the  same  lands.  A 
parol  partition,  when  fair  and  equal,  and  followed  by  due  execu. 
tion,  has  been  held  to  bind  even  infants  &nd  femes  covert]  and  a 
judgment  or  a  mortgage  or  the  lien  of  a  legacy  against  one  of  the 
tenants  in  common  will,  after  the  partition,  ipso  facto  cease  to 
bind  the  whole  as  an  entirety,  and  attach  to  his  purpart.  Willard 
V.  Willardy  56  Pa.  119;  Darlington' $  Appropriation^  13  Pa.  430; 
Bavington  v.  Clark,  2  P.  &  W.  115  (21  Am.  Dec.  432);  McLan- 
ahan  v.  Wj/ant,  2  P.  &  W.  279;  Long's  App.,  77  Pa.  151.  The 
result  of  such  a  partition  does  not  confer  a  merely  equitable  right, 
but  a  right  recognized  and  which  will  be  enforced  at  law.  Eject- 
ment would  not  lie  to  compel  payment  of  a  sum  stipulated  in  the 
nature  of  owelty;  nor,  in  the  absence  of  a  contract  to  that  effect, 
would  a  bill  lie  to  enforce  a  conveyance;  if  the  parties  do  not  con- 
sumate  the  transaction  by  writing,  it  is  because  they  chose  to  do 
otherwise. 

It  follows  that  the  question  whether  or  not  a  parol  parti- 
tion was  actually  made  and  executed,  between  Robert  and  Wil- 
liam McKnight,  was  a  question  of  fact  to  be  determined  by  the 
jury,  as  other  questions  of  fact  are  determinable  at  law  by  that 
tribunal.  There  is  in  all  cases,  at  law,  a  preliminary  question 
for  the  court,  whether  there  is  any  evidence  of  the  fact  sought  to 
be  established  that  ought  reasonably  to  satisfy  the  jury;  if  there 
is  evidence  from  which  the  jury  can  properly  find  the  question  for 
the  party  on  whom  rests  the  burden  of  proof,  it  should  be  sub- 
mitted;-if  not,  it  should  be  withheld  from  the  jury:  If^att  v. 
Johnston f  91  Pa.  196;  Patterson  v,  Bushane,  115  Pa.  334  (8  Atl. 
Rep.  440);  Cover  v.  Manaway,  115  Pa.  338(8  Atl.  Rep.  393). 

As  this  case  was  given  to  the  jury  with  binding  instructions 
to  find  for  the  plaintiff,  the  defendant  is  entitled  to  have  the  tes- 
timony he  relies  upon  accepted  as  true,  together  with  all  reason- 
able inferences  therefrom.  Referring  to  the  testimony,  we  are 
of  the  opinion  the  case  should  have  been  submitted  to  the  jury. 
We  will  not  recite  the  testimony,  or  discuss  it,  in  detail ;  as  the 
case  is  to  be  re-tried,  it  is  better  that  we  should  not.     A  refer- 
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ence  in  detail  to  the  testimony,  to  exhibit  the  ground  of  this 
opinion,  might  be  taken  at  the  retrial,  if  read  in  the  presence  or 
hearing  of  the  jury,  as  an  expression  of  our  views  on  the  ques- 
tions of  facts  involved,  and  might  have  a  misleading  effect.  The 
view  we  have  taken,  as  to  the  measure  of  proof  required,  will 
readily  suggest  the  propriety  of  a  submission  of  these  questions 
tc  the  jury. 

Sec.  336.    Former   adjudication.    The    defendant 

offered  in  evidence  the  record  of  a  former  action  of  trespass  qnare 
clausum  fregit^  brought  by  him  against  Robert  McKnight,  18th 
June,  1886,  in  which  he  claimed  and  recovered  damages  fortres- 
passes  committed  in  the  cutting  of  timber  on  the  same  land,  after 
the  purchase  from  McCartney.  The  pleas  in  that  case  were  <<not 
guilty"  and  <*Zi6erMw  tenementum.''  The  defendant  offered  this 
record,  to  be  followed  by  proof  that  the  suit  was  between  the  same 
parties  and  involved  the  same  questions  as  the  present  suit,  as  a 
bar  to  the  plaintiff's  recovery  in  this  ejectment.  The  record  was 
admitted  as  persuasive  evidence  only,  and  was  refused  as  a  bar  to 
the  action.  This  question  was  raised  in  Kerr  v.  Chess^  7  W.  367, 
and  in  Foster  v.  McDivit^  9  W.  341,  but  it  was  in  neither  case 
decided.  In  Stevens  v.  Hughes,  31  Pa.  331,  it  was  held,  after  a 
very  able  and  learned  discussion  of  the  cases,  in  an  opinion  by 
Mr.  Justice  Strong,  that  a  judgment  upon  a  traverse  of  the  plea 
of  liherum  tenementum,  when  that  is  the  only  plea,  is  conclusive 
ji  a  second  action  of  trespass,  when  the  freehold  of  the  same  class 
is  attempted  to  be  put  in  controversy.  But  in  Sahins  v.  Mc  Ghee, 
36  Pa.  453,  which  is  a  case  very  similar  to  the  present,  it  was 
held  that  a  recovery  in  an  action  of  trespass  ^uare  clausum  f regit, 
where  the  only  pl^  was  liherum  tenementum,  is  not  conclusive  of 
the  title  in  a  subsequent  action  of  ejectment  for  the  same  land. 
The  rule  of  Stevens  v.  Hughes,  supra,  was  there  held  to  have  no 
application  to  actions  of  ejectment.  In  this  case,  moreover,  the 
plea  of  **not  guilty"  renders  the  doctrine  of  Stevens  v,  Hughes, 
inapplicable,  even  if  this  were  trespass. 

Apart  from  the  effect  of  an  executed  partition,  we  think 
there  is  no  ground  for  an  estoppel.  The  declaration  to  Allen  L. 
McCartney  was  made  in  1878  or  1879,  long  before  any  purchase 
by  him  was  in  contemplation;  indeed,  the  judgment,  which  was 
the  instrument  of  sale,  was  not  entered  until  1881,  and  there  is 
not  the  slightest  proof  that  McCartney  purchased  the  land,  rely- 
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ing  on  Robert's  statement  that  he  ovmed  the  land  on  one  side, 
and  William  the  land  on  the  other  side  of  the  lane,  or  that  he 
was  in  any  way  thereby  misled  to  his  injury.  We  see  no  ground 
for  a  technical  e8topi)e],  but  this  declaration  of  Robert,  with  his 
other  acts  and  declarations,  were,  of  course,  proper  for  the  con- 
sideration of  the  jury. 

.    The  judgment  is  reversed,    and  a  venire  facias  de  ni}vo 
awarded. 

KoTB. — See  Epitome  of  oases:  Partition. 
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Party-wall— Destruotion  of  the  premisea  After  the  deetrac- 
tion  of  the  bnildings  the  appurtenant  right  to  a  party-waU  oeases, 
although  the  f onndation  of  the  waU  remains  midestroyed. 

Obat,  J. 

Sec  337.  Facts  stated.  Tlie  plaintiff  and  defendant 
are  owners  of  adjoining  lots  of  land,  in  the  city  of  New  Tork,. 
and  their  litigation,  in  the  shape  of  an  action  of  ejectment,  ia 
over  the  question  of  whether  or  not  their  tenements  are  subject 
to  a  perpetual  party-wall  easement,  dominent  as  to  the  defend- 
ant's and  servient  as  the  plaintiff's  properties. 

This  question,  as  it  is  presented  by  the  case  before  us,  doear 
not  seem  to  have  arisen  before  in  our  courts;  though  there  are 
several  reported  cases  which,  I  think,  suggest  the  principle  of 
decision.  Some  are  referred  to  in  the  well-considered  opinion  of 
Judge  Ingraham,  speaking  for  the  General  Term  below.  I  think, 
indeed  we  might  leave  the  decision  of  this  case  with  his  opin- 
ion, were  it  not  for  the  importance  which,  perhaps,  the  question 
involved  possesses  for  real  estate  owners  in  cities.  That  con- 
sideration fairly  warrants  some  expression  of  the  views  which 
lead  us  to  uphold  the  judgments  of  the  courts  below. 
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In  1874  these  lots  were  owned  by  one  Burchell.  He  erected 
upon  them  two  buildings,  five  stories  in  height,  with  a  party- wall 
dividing  them  of  twelve  inches  in  width.  He  conveyed  both 
premises  to  one  Falk,  and  took  back  from  his  grantee  a  mortgage 
on  the  lot  now  owned  by  this  defendant;  which  described  the  west- 
erly line  of  the  lot  as  * 'running  southerly  and  parallel  with  Tenth 
avenue  and  partly  through  the  centre  of  a  party- wall  fifty  feet 
and  five  inches  to  the  northerly  side  of  Fifty- fourth  street." 
With  this  conveyance  of  both  lots  and  the  contemporaneous  mort- 
gaging of  one  of  them,  commenced  the  severance  of  the  tene- 
ments, and  whatever  rights  or  easements  have  existed,  with  re- 
spect to  the  division  wall  which  partly  supported  both  houses, 
they  took  their  rise  and  form  in  those  transactions. 

Through  the  conveyance  upon  a  foreclosure  sale  of  the  mort- 
gaged premises  and  other  mesne  conveyances,  the  defendant 
acquired  his  title.  In  1887,  the  buildings  on  both  lots  were  wholly 
burned  down,  and  only  the  foundation  or  cellar-wall  remained, 
upon  which  had  been  erected  the  party  wall,  and  it  was  while  the 
premises  were  in  that  condition  that  this  defendant  became  their 
owner.  He  then  built  upon  them,  erecting  upon  the  old  founda- 
tion-wall a  party -wall,  two  stories  high  and  of  the  same  thickness 
as  the  former  one.  This  erection  of  the  new  wall  partly  upon  the 
adjoining  lot  was  without  any  other  right  in  the  defendant  than 
was  to  be  found  in  the  conditions  of  his  title.  There  is  some 
pretence  of  an  estoppel  upon  the  plaintiff;^  by  reasons  of  inter, 
views  with  her  husband  upon  the  subject  of  rebuilding;  but  there 
is  no  foundation  for  that  defense,  or  for  the  defense  of  licquies- 
cence,  and  we  need  not  stop  to  consider  that  feature. 

Sec.  338.  Party  walls— destruction  of  the  prem- 
ises. The  question  thus  arises  as  to  whether,  after  the  destruction 
of  the  buildings  by  fire,  any  right  remained  in  the  defendant,  as 
appurtenant  to  his  property,  under  which  he  could  claim  the  con- 
tinuance of  an  easement  in  the  plaintiff's  property  for  the  support 
of  another  party-wall.  Where  will  we  find  the  legal  foundation 
for  such  a  claim.  There  had  certainly  been  no  agreement,  and 
there  was  no  express  grant  of  any  easement  in  the  land  by  the 
common  owner,  Falk,  and  I  do  not  see  how  any  grant  arose  by 
implication,  from  his  mortgaging  the  lot  now  owned  by  the 
defendant.  The  only  language  in  the  mortgage  capable  of  such 
an  implication  was  in  the  description  of  the  westerly  boundary, 
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which  I  have  quoted  above.  That,  however,  was  merely  language 
of  description,  and,  while  Bufflcient  to  create  a  servitude  in  the 
adjoining  lot  for  the  purpose  of  the  existing  party- wall,  was  insuf- 
ficient to  predicate  any  grant  of  a  perpetual  easement  upon.  It 
was  merely  the  statement  of  the  fact  that  the  dividing  line  of  the 
two  lots  ran  through  the  center  of  what  was  a  party- wall.  So 
that  the  claim  of  the  defendant  to  a  continued  easement  in  the 
plaintiff ^s  land  must  depend  wholly  upon  this  reasoning,  namely  : 
That  a  party -wall  had  formerly  existed  there  and  that  because 
the  foundation  wall  remained,  that  fact  sufficed  to  preserve  unim- 
paired the  right  to  a  reconstruction  of  the  party  wall.  The 
defendant  insists  that  the  wall  did  not  cease  to  be  a  party- wall 
after  the  fire,  and  he  cites  in  support  of  his  position.  Brondage  t?. 
Warner^  2  Hill  145.  His  "Argument  amounts  to  this,  in  effect, 
that  if  any  fragment  of  the  wall  was  left,  or  if  only  the  founda- 
tion or  cellar  wall,  upon  which  it  stood,  remained,  in  the  legal 
vision  the  party  wall  still  stood,  with  its  accompanying  burden, 
or  benefit,  to  the  adjoining  proprietors.  But  that  I  consider  a 
doctrine  untenable  and  clashing  with  the  doctrine  or  property 
rights  in  land.  Brondage  v,  Wamer,  supra  affords  no  support 
for  it,  for  there  the  defendant's  right  to  use  and  occupy  the  wall 
in  question  lay  in  grant.  The  deed,  under  which  the  defendant 
in  ejectment  claimed  the  right  to  continue  to  use  the  wall,  granted 
the  right  to  build  upon  and  occupy  it.  That  had  been 
done.  The  fire  which  had  destroyed  the  plaintiff's  store,  left 
the  wall  standing,  which  was  occupied  by  the  defend- 
ant. It  still  answered  the  purpose  for  which  its  use  had 
been  deeded,  and,  therefore,  the  court  held  that  the  right  to 
continue  to  use  it  had  not  been  affected.  The  facts  of  this  case 
are  quite  different.  When  the  title  to  these  two  lots  was  severed 
by  their  conveyance  to  separate  persons,  the  purchaser  of  each  lot 
is  presumed  to  have  contracted  in  reference  to  the  condition  of 
the  property  at  the  time,  and  the  openly  existing  arrangement  of 
a  party -wall  could  not  be  changed,  so  long  as  it  stood  and 
answered  its  purpose.  It  was  made  a  party- wall  upon  the  sever- 
ance of  the  title  by  the  description  of  the  boundary  line;  but  the 
whole  extent  of  the  qualification,  which  resulted  as  to  each  lot- 
owner's  title,  was  the  easement  which  the  other  acquired  in  the 
wall  dividing  and  supporting  their  respective  buildings.  Each 
ivas  bound  to  preserve  the  existing  order  of  things  in  that  respect^ 
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and  neither  had  any  right  to  change  the  relative  condition  of  his 
building  to  the  injury  of  the  adjoining  one.  The  party-wall  of 
the  two  buildings  was  an  open  and  visible  condition  of  the  owner- 
ship of  the  property,  and,  in  legal  contemplation,  its  use  as  such, 
while  the  buildings  stood,  was  an  element  which  entered  into  the 
contract  of  the  purchaser,  and  which  charged  the  land  with  a 
servitude.  This  principle  of  obligation  is  asserted  in  several 
cases,  of  which  I  only  cite  Lampman  v.  Milks,  21  N.  Y.  507; 
Curtiss  17.  Ayrault,  47  N.  Y.  79,  and  Rodgers  v.  Sinsheimer,  50 
N.  Y.  646.  But,  upon  the  destruction  of  the  buildings,  the  tene- 
ments reverted  to  their  original  or  primary  <;onditions  of  owner- 
ship. Their  tenure  was  no  longer  qualified  by  the  relative  rights 
and  obligations  which  previously  existed.  In  the  early  case  of 
Sherred  v,  Cisco,  4  Sandf.  485,  the  facts  were  quite  similar  to 
those  in  this  record.  Adjoining  buildings  were  destroyed  by  fire, 
and  nothing  was  left  of  a  party- wall  but  the  stone  foundation. 
The  plaintiff  rebuilt  on  his  lot,  and,  when  the  defendant  also 
rebuilt,  he  made  use  of  the  wall  for  his  buildings  which  plaintiff 
had  erected  on  the  old  foundation.  Thereupon  the  plaintiff  sued 
to  recover  of  defendant  his  contribution  towards  the  expense  of 
the  erection,  and  failed  in  his  suit.  In  his  opinion,  Judge  San- 
ford  held  that  the  agreement  under  which  the  party- wall  had  been 
built  related  to  that  wall  only,  and  he  said  <  'that  when  the  owners 
of  adjoining  city  lots  unite  in  building  two  stores  with  a  party- 
wall  we  have  no  right  to  infer  from  that  act  an  agreement  binding 
upon  them  and  their  heirs  and  assigns  to  the  end  of  time  to  erect 
another  like  party- wall  at  their  mutual  expense  when  that  one  is 
casually  destroyed,  and  so  on  as  often  as  the  new  one  shares  the 
same  fate."  The  principle  of  that  decision,  I  think,  was  a  cor. 
rect  one,  and  it  may  be  well  applied  here.  The  implied  agree- 
ment that  the  party- wall,  existing  at  the  time  of  the  conveyances 
of  the  two  lots  by  their  common  owner,  should  continue  in 
its  use  and  occupancy  as  such,  can  not  be  extended  so  as 
to  relate  to  a  changed  condition  of  things,  caused  by  the 
casual  destruction  of  the  wall  and  buildings.  In  Partridge 
V.  Gilbert,  15  N.  Y,  601  (69  Am  .Bee.  632)  Judge  Denio,  in  his 
opinion  upon  the  case,  approves  of  Judge  Sandford*s  opinion 
in  the  case  cited.  He  held  that  upon  the  occurrence  of  a  state 
of  affairs  rendering  the  party  wall  useless  in  its  then  con- 
dition,   <<the  mutual   easements  have  become  inapplicable  and 
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that  each  proprietor  may  build  as  be  pleases  upon  his  own  land, 
without  any  obligation  to  accomodate  the  other.*'  The  facts  of 
that  case  were  not,  of  course,  similar,  for  the  action  related  to 
the  right  of  the  tenant  of  a  building  to  recover  damages  for 
injuries  to  goods,  etc. ,  occasioned  dming  the  rebuilding  by  the 
defendants  of  a  division  wall.  The  case  turned  upon  the  necessity 
for  the  removal  of  the  old  and  the  rebuilding  of  a  new  wall.  But 
the  opinions  are  instructive  upon  the  subject  before  us,  however 
unnecessary,  in  that  respect,  to  the  decision  of  that  particular 
case.  Very  appropriately  to  this  case,  Judge  Denio  iremarks, 
also,  in  his  opinion,  that  <4n  the  changing  condition  of  our  cities 
and  villages,  it  must  often  happen,  as  it  did  actually  happen  in 
this  case,  that  edifices  of  different  dimensions  and  of  an  entirely 
different  character  would  be  required.  And  it  might  happen, 
too,  that  the  views  of  one  of  the  proprietors,  as  to  the  value  and 
extent  of  the  new  buildings,  would  essentially  differ  from  the 
other,  and  the  division  wall  which  would  suit  one  of  them  would 
be  inapplicable  to  the  objects  of  the  other." 

The  rule  which,  with  the  cessation  of  the  necessity  for  the  ex- 
istence of  a  right,  abrogates  the  right  itself,  is  supported  by  the 
reason  of  the  thing,  as  well  as  by  legal  principles.  The  mutual 
easements  existed  by  force  of  the  situation  at  the  time  of  the 
severance  of  the  ownership  of  the  two  lots,  and,  with  the  change 
in  that  situation  produced  by  the  casual  destruction  of  the  build- 
ings, the  reason  for  their  existence  ceased.  Thenceforth,  they 
were  inapplicable  and  the  lands  were  free  for  the  lawful  uses  of 
their  owners.  The  easement  was  measured,  in  its  extent  and 
duration,  by  the  existence  of  the  necessity  for  it.  When  the 
necessity  ceased,  as  it  did  by  the  destruction  of  the  buildings  and 
wall,  the  rights  resulting  from  it  ceased  also.  Ogden  v,  Jennings^ 
62  N.  Y.  531.  In  Holmes  v.  Goring y  2  Bing.  76  that  principle 
was  laid  down  in  the  case  of  a  right  of  way. 

Without  further  discussion  of  principles  or  authorities,  I 
think  the  judgment  appealed  from  was  clearly  right  and,  there- 
fore, should  be  aflSrmed,  with  costs. 

All  concur,  except  Ruger,  Ch.  J.,  and  O'Brien  J.,  not  vot- 
ing. 

Judgment  affirmed. 

NOTK.    See  annotations  to  next  case. 
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TBAITTE  V.  WHITE. 
(46  K.  J.  Eq.  487.) 

Party-walls— As  to  what  oonstitutes  a  party-walL    It  is 

held  that  a  party-waU  miist  be  solid,  without  openings  and  mnst  be  oon- 
stnioted  of  inoombnstible  materiaL  Where  there  is  a  statute  authorising 
the  oonstruotion  of  party-wallsi  its  proYisions  must  be  striotly  oomplied 
with. 

Same—Oonstitatioiial  law— Taking  private  property.  It 
is  questionable  whether  or  not  there  oan  be  a  yalid  law  or  ordinance 
authorizing  a  party  to  build  a  wall,  or  part  thereof,  on  his  neighbor's 
land. 

Pitney,  V.  C. 

Seo,  339-  Facts  stated.  The  parties  are  owners  of 
adjoining  lots  in  the  city  of  Camden.  Complainants  were  in  ad- 
vance of  the  defendant  in  improving  their  lot.  Thej  built  a  two 
story  dwelling  on  it,  less  in  width  than  the  lot,  leaving  an  alley- 
way of  about  three  feet  next  to  defendant's  lot.  Sometime  after- 
wards the  defendant  proceeded  to  build  a  dwelling  on  his  lot  and, 
for  that  purpose,  took  advantage  of  the  ordinances  of  the  city  of 
Camden,  authorizing  and  regulating  party-walls,  to  place  a  wall 
eight  inches  thick  only,  on  the  line  between  the  lots,  four  inches 
on  each  side  of  it,  and  extended  it  full  two  stories  high,  besides  the 
peak  of  the  gable,  which  faced  the  adjoining  lots.  In  the  peak 
of  the  gable  overlooking  complainant's  house  he  placed  a  window. 
He  also  placed  a  cornice  on  it  overhanging  complainant's  alley* 
way. 

Complainants,  by  their  bill,  ask  .that  the  overhanging  cor- 
nice be  removed,  and  that  the  window  be  closed  up.  Defendant 
answered.  Just  before  the  hearing,  defendant  removed  the  cor- 
nice, so  that  at  the  hearing  the  sole  matter  of  contest  was  the 
overlooking  window. 

On  the  part  of  the  defendant,  it  was  insisted  that  no  case 
was  made  for  the  action  of  the  court,  for  the  reason  that  no  dam- 
ages were  shown,  and  that  by  the  well-settled  rule  in  this  state, 
as  laid  down  in  Hayden  v,  Dutcher,  4  Stew.  Eq.  217,  an  easement 
of  light  and  air  cannot  be  acquired  by  adverse  user  in  this  state. 

Sec.  340.    Party-walls.    As  to  what  constitutes 

a  party- wall.  Complainants,  in  reply,  insisted  that  if  defend- 
ant's wall  was  a  party- wall,  he  had  no  right  to  leave  any  opening 
in  it,  and  that,  whether  it  was  a  party- wall  or  not,  if  he  enjoyed 
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it,  in  its  present  position,  with  the  opening,  for  twenty  years,  he 
would  acquire  a  right  so  to  continue  to  enjoy  it,  so  far  as  it  rested 
on  complainant's  land,  in  that  condition,  as  an  easement  in  com- 
plainant' s  land.  In  support  of  his  first  point  he  cited  Vollmer's 
Appeal^  61  Pa.  St.  118,  in  which  Judge  Read,  after  an  elaborate 
review  of  the  course  of  legislation  and  decision  in  that  state  on 
the  subject,  says  (p.  128):  *<From  this  review  of  the  doctrines 
applicable  to  party  walls,  it  is  clear  that  it  must  be  a  solid  wall 
(without  openings),  of  brick  or  stone,  or  other  incombustible 
material.  This  is  required  by  the  policy  as  well  as  the  letter  of 
the  law." 

Without  stopping  to  examine  the  legislation  of  Pennsylvania 
on  which  this  decision  is  founded,  and  quite  independent  of  it,  I 
am  of  the  opinion  that  solidity  and  freedom  from  openings  is  of 
the  very  essence  of  the  notion  of  a  party- wall.  Its  object  is  to 
give  each  party  the  right  and  opportunity  to  use  it  as  a  wall,  and, 
so  far  as  there  is  an  opening  in  it,  it  is  not  a  wall,  and  the  use  of 
it  as  such  by  the  adjoining  owner  is  restricted  by  just  so  much. 
If  the  party  building  a  party- wall  may  put  in  it  one  window  he 
may  put  in  more  and  make  them  of  such  size  as  to  render  the 
thing  useless  to  his  neighbor.  This  view  is  sustained  by  the  case 
of  Sullivan  v.  Graff ort^  35  Iowa,  531.  There  the  wall  was  built 
under  circumstances  precisely  similar  to  those  of  the  case  in  hand. 
It  was  built  without  openings.  The  statute  of  Iowa  is  silent  as 
to  openings  in  party-walls.  Defendants  threatened  to  make  open- 
ings and  put  in  windows  overlooking  complainant's  lot  The 
court  enjoined  them,  on  the  ground  that  a  party-wall  must  be 
solid. 

If,  then,  the  defendant  desires  at  any  time  hereafter,  for  any 
purpose,  to  claim  this  wall  to  be  a  party-wall,  he  must  make  it  a 
solid  wall,  and  a  decree  must  be  made  that,  unless  he  do  so  within 
a  day  to  be  fixed,  he  and  his  heirs  and  assigns,  owners  and  occu- 
pants of  his  lot,  shall  be  forever  debarred  and  enjoined  from 
claiming  it  to  be  a  party-wall  for  any  purpose  or  at  any  time  as 
against  complainants,  their  heirs  and  assigns,  owners  and  occu- 
pants of  their  lot. 

The  clause  in  the  charter  of  Camden  authorizing  municipal 
legislation  on  this  subject,  provides  that  no  party-wall  shall  be 
less  than  nine  inches  thick.  The  proof  shows  this  wall  to  be 
only  eight  inches  thick.     It  is  not  necessary   now  to  decide 
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whether  defendant  can,  under  any  circumstances,  claim  the  bene- 
fit of  this  wall  built  of  that  thickness  as  a  party- wall.  It  is 
proper,  however,  to  say,  that  where  the  owner  of  lot  A  sees  that 
his  neighbor,  owner  of  lot  B,  has  made  such  permanent  improve- 
ments in  the  shape  of  buildings  on  lot  B,  as  shows  a  manifest  in- 
tention on  his  part  not  to  build  up  to  the  line  between  the  two 
properties,  and  yet,  without  any  agreement  with  him,  proceeds  to 
erect  a  wall  with  its  centre  on  the  line  between  lots  A  and  B, 
under  the  statute  and  ordinance  authorizing  him  to  make  such 
use  of  lot  B,  it  stands  the  owner  of  lot  A  in  hand  to  be  careful 
that  he  has  complied  in  every  particular  with  the  letter  and  spirit 
of  the  law.  If  he  fails  in  any  particular,  he  is  liable,  in  the 
language  of  Chief-Justice  Thompson,  of  Pennsylvania,  cited  in 
Vollmer's  appeal j  '*to  become  a  trespasser  and  a  wrong  doer." 

Sec.  341.  Same— Oonstitutional  law — Taking  pri- 
vate property.  And,  I  think  it  proper  to  say  further,  that, 
but  for  the  express  dictum  of  Chancellor  Green,  in  Hunt  v. 
Ambruster^  2  C.  E.  Gr.  208,  I  should  have  thought  an  act  or  ordi- 
nance authorizing  a  party  to  build  a  wall  on  his  neighbor's  land 
to  be  simply  not  legislation,  but  usurpation.  I  confess  it  is  not 
forbidden  by  any  clause  in  the  constitution,  and  I  have  always 
supposed  it  was  not  thought  to  be  necessary  by  the  framers  of 
that  instrument  to  insert  in  it  a  clause  forbidding  the  taking  of 
private  property  for  private  use,  either  with  or  without  compen- 
sation, and  that  legislation  in  that  direction  was,  in  the  absence 
•of  express  constitutional  authority,  beyond  the  laW-making  power. 
And  it  seems  to  me,  that  where  my  neighbor  takes  exclusive  pos- 
session and  occupation  of  my  land  by  covering  it  with  a  solid 
wall  of  masonry,  many  feet  high,  he  ^Hakes''  it  from  me  in  the 
most  thorough  and  effective  manner,  although  the  legal  title 
remains  in  me.  I  do  not  understand  that  the  legal  title  is  all 
involved  in  an  unlawful  ^Haking'^  of  land,  but  that  it  is  a  question 
rather  of  practical  dominion  over,  and  the  right  to  use  it  at  the 
owner's  free  will  and  pleasure,  so  that  he  do  not  injure  his  neigh- 
bor or  the  public.  When  and  so  far  as  the  owner  is  prevented 
from  exercising  such  dominion  over  his  land,  it  is  ^HakerC^  from 
him.  Nor  do  I  understand  such  taking  can  be  authorized  by  any 
supposed  benefit  to  result  to  the  owner.  Especially  is  this  true, 
in  the  case  of  a  party-wall,  where  the  realization  of  the  supposed 
benefit  depends  entirely  upon  the  manner  in  which  the  owner  to  be 
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benefited  may  desire  to  enjoy  his  lot.  If  he  shall  never  desire  to 
baild  on  that  part  of  his  lot,  a  party -wall  will  never  be  of  any  ben- 
efit to  him;  or  even  if -he  shall  desire  to  build  up  to  his  line,  the 
party-wall  may  be  entirely  unsuited  in  thickness  and  material  for 
the  structure  be  proposes  to  erect,  and  so  be  a  positive  injury  rather 
than  a  benefit  to  him. 

There  is  a  clear  distinction  and  no  necessary  connection 
between  legislative  regulation  of  the  size  and  character  of  the 
walls  of  buildipgs  in  crowded  cities,  and  legislative  authority 
to  one  man  to  build  a  wall  on  his  neighbor's  land  with  the  view 
of  conferring  a  benefit  upon  him.  The  former  is  justifiable  and 
proper  as  a  police  regulation,  to  prevent  the  spread  of  fire,  and  to 
guard  against  the  danger  of  falling  buildings,  and  that,  I  under- 
stand, the  history  of  the  legislation  in  regard  to  party-walls  shows 
to  be  its  origin.  But  the  question  whether  or  not  two  adjoining 
owners  shall  erect  and  own  and  enjoy  a  wall  in  common  between 
them  or  shall  each  erect  his  own  wall  on  his  own  land  and  enjoy  it  a? 
he  does  his  other  property,  concerns  those  adjoining  owners  only, 
and  in  it  the  public  has  no  interest  whatever. 

Legislation,  regulating  and  authorizing  party- walls,  was  had 
in  Pennsylvania  as  early  as  1721  and  became  imbedded  in  its 
colonial  system,  and  was  a  part  of  it  when  it  became  a  state  and 
adopted  a  written  constitution,  and,  on  this  ground,  it  may  be 
that  such  legislation  can  be  justified  in  that  state.  Upon  similar 
grounds  legislation  authorizing  the  compulsory  drainage  of  mead- 
ows is  justified  New  Jersey.  Hoagland  v,  WurfSj  12  Vr.  175,  in 
court  of  errors,  13  Vr.  553,  14  Vr.  456,  114  U.  S.  606  (5  S.  Ct. 
Rep.  1086;  29  L.  Ed.  229);  Briftin  v,  Blake,  7  Vr.  442.  But 
an  examination  of  these  authorities,  especially  the  opinion  of 
Chief -Justice  Beasley  in  12  Vr.,  shows  that  but  for  the  sanction 
of  ancient  usage  that  sort  of  legislation  could  not  be  supported. 
At  p.  177-8,  he  says:  <<The  position  assumed  was,  that  the  leg- 
islature could  not  authorize  this  kind  of  improvement  to  be  made 
at  the  expense,  in  part,  of  a  land-owner  who  did  not  agree  to  the 
enterprise.  If  the  Jaw  in  question  were  defensible  alone  on  the 
ground  that  it  is  an  emanation  of  the  legislative  power  in  its  ordi- 
nary exercise,  I  should  be  constrained  to  yield  my  assent  to  this 
contention.  There  is  nothing  that  I  know  of  in  the  nature  of  leg- 
islation that  could  stand  as  a  warrant  for  such  an  enactment.  To 
make  this  evident,  all  we  have  to  do  is  to  realize  fully  the  char- 


i  341,  342  PARTY  WALLS.  458 

acter  of  the  aathority  thus  assumed.  The  purpose  of  the  law 
is  to  enable  one  set  of  land-owners  to  compel  another  set  to  co- 
operate, against  their  will,  to  drajn  that  body  of  meadow  land  in 
which  they  have  separate  interests.  The  persons  thus  coerced 
manifestly  suffer  an  invasion  of  their  ordinary  proprietary 
rights.  Why  should  they  thus  be  forced  either  to  improve  their 
own  land  or  help  to  improve  the  land  of  others?  *  *  *  Nor  is 
such  an  exercise  of  power  any  more  justifiable,  if  it  is  to  be 
derived  merely  from  the  nature  of  the  legislative  authority,  than 
would  be  an  enactment  (mark  the  language)  commanding  A  Oind  B 
to  /arm  their  several  lands  at  their  Joint  expense.  And  yet  no 
one  will  pretend  that  this  can  be  done.  Under  a  constitution 
that  guarantees  the  inviolability  of  private  property,  and  limits 
the  law-making  power  to  the  function  of  legislation,  it  appears  to 
me  entirely  inadmissible  to  claim  that  it  is  a  legitimate  use  of 
the  prerogative  to  legislate,  to  enact  a  law,  such  as  the  present  one, 
requiring  a  few  land-owners  to  improve  their  lands  for  their  own 
profit,  and  at  their  own  expense.  I  regard  it  as  a  clear  infringe- 
ment of  the  constitution,  to  take,  by  force  of  a  statute,  the  money 
of  a  person  from  him,  even  though  such  money  should,  against 
his  will,  be  used  for  his  private  benefit,  in  the  improvement  of 
his  land.  Such  an  act  has  nothing  in  common  with  respect  to 
legal  principles,  with  the  condemnation  of  property  for  the  uses 
of  the  community,  and  to  the  charging,  to  a  limited  extent,  of 
the  costs  of  such  improvement  upon  the  land-owners  specially 
benefited.  I  cannot  assent  to  the  hypot];^esis,  that^this  law  can 
rest  on  the  state's  right  to  tax,  or  on  its  eminent  domain. '' 

This  reasoning  seems  to  me  to  include  party  .walls  and  in 
effect  to  overrule  Sunt  v,  Ambruster\  and  see  Scudder  v.  Trenton 
Delaware  Falls  Co,,  Sax.  694,  726,  and  Coster  v.  Tide  Water  Co. 
3  C.  E.  Gr.  54;  S.  C,  on  appeal,  3  C.  E.  Gr.  518. 

I  have  said  so  much,  as  a  protest  simply,  against  the  doc- 
trine of  Hunt  V.  Ambruster. 

ANNOTATIONS. 

Sec.  342.  MiBCellaneous  notes.  Where  adjoining  own- 
ers have  entered  into  a  contract  that  either  might  build  a  party- wall 
between  their  premises,  one  half  of  which  should  test  on  each  lot, 
and  that  the  other  should  have  the  right  of  joining  to  the  wall 
upon  paying  half  the  value  thereof,  it  was  held  that  an  injunction 
would  lie  to  prevent  the  one  engaged  in  building  the  wall  from 
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placing  windows  in  it.  Harhtr  v,  Evans,  101  Mo.  661  (20  Am. 
St  Rep.  646;  14  S.  Rep.  750).  The  owner  of  a  town  or  city  lot 
is  not  liable  to  the  owner  of  an  adjoining  wall  when  he  simply 
avails  himself  of  it  as  a  part  of  the  enclosure  of  his  premises. 
Nolan  V.  Mendere,  77  Tex.  565  (19  Am.  St.  Rep.  801;  14  8.  W. 
Rep.  167).  In  order  to  constitute  a  party  wall,  it  is  not  neces- 
sary that  it  should  be  equally  upon  the  lot  of  the  adjoining  own- 
ers ;  it  may  be  wholly  upon  the  lot  of  one  of  them.  Mc  Vey  v. 
Durkin.  136  Pa.  St.  418  (20  Atl..Rep.  541).  Oral  permission  to 
insert  timbers  into  a  wall  on  the  land  of  an  abutter,  is  a  mere 
license  and  may  be  revoked  at  any  time  within  twenty  years ;  and, 
upon  its  revocation,  the  owner  of  the  timbers  may  be  required  to 
remove  them,  although  he  be  a  subsequent  purchaser  of  the  prem- 
ises. The  right  to  use  a  party- wall  belonging  wholly  to  another, 
is  in  the  nature  of  an  easement  and  cannot  be  acquired  by  pre- 
scription, except  by  adverse  user  for  twenty  years.  Mere  laches 
of  the  owner  of  the  wall  will  not  bar  his  rights,  ffodgkins  v, 
Farrington,  150  Mass.  .19  (22  N.  B.  Rep.  73;  5  L.  R.  A.  209). 

Where  A  erects  a  party-wall  on  the  line  between  himself  and 
B,  under  an  agreement  that  B  <<will  do  what  is  right  about  it  " 
when  he  desires  to  use  the  wall,  and  B  subsequently  sells  his  lot, 
B  is  then  liable  to  pay  for  half  the  cost  of  the  wall.  NalJe  v. 
Paggi,  (Texas)  16  S.  W.  Rep.  932.*  In  order  to  constitute  a 
party-wall,  it  is  essential,  in  the  absence  of  a  special  agreement, 
that  the  wall  shall  be  capable  of  substantially  similar  use  by  each 
of  the  adjoining  owners.  Hammann  v,  Jordan^  13  N.  Y.  Sup. 
228.  Where  adjoining  owners  have  a  party-wall  and  the  right  to 
the  support  of  each  others  buildings,  and  the  building  of  one,  by 
reason  of  age  and  decay,  becomes  so  dilapidated  as  to  render  re- 
building  necessary,  its  owner,  on  reasonable  notice  to  the  adjoin- 
ing tenant  and  in  the  exercise  of  proper  care  and  skill,  may  take 
down  and  rebuild  the  party  wall  without  incurring  liability  to  the 
other  tenant.  Partridge  v.  Gilbert,  15  N.  Y.  601  (69  Am.  Dec. 
632).  Where  adjoining  owners  bought  from  a  common  grantor, 
with  knowledge  that  the  party  wall  was  situated  wholly  upon  the 
land  conveyed  to  one  of  them  and  was  essential  to  the  support  of 
the  house  of  the  other,  it  was  held  that  the  one  upon  whose  land 
the  wall  stood  could  not  remove  or  repair  it  to  the  injury  of  the 
other,     Henry  v.  Koch,  80  Ky.  391  (44  Am.  Rep.  484). 

Covenants  in  a  deed  in  respect  to  the  making  and  use  of  party 
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walls,  are  held  to  be  such  as  run  with  the  land.  Richardson  v. 
Tohey,  121  Mass.  457  (23  Am.  Rep.  283) ;  Piatt  v.  Eggleston,  20 
Ohio  St.  414;  Sharp  v,  Cheatham,  88  Mo.  498  (57  Am.  Rep.  433); 
contra,  Cole  v.  Hughes.  54  N.  Y.  444  (13  Am.  Rep.  611);  Gibson 
V.  Holden,  115  111.  199  (3  N.  E.  Rep.  282;  56  Am.  Rep.  146, 
note). 

Where  a  party- wall  is  built  by  agreement,  and  is  sub- 
sequently destroyed  by  fire,  there  is  no  implied  agreement  that  it 
shall  be  rebuilt.  Antomarchi's  Executor  v.  Russell,  63  Ala.  356 
(35  Am.  Rep.  40).  Where  an  adjoining  owner  inserts  his  joist-s, 
without  license,  in  the  wall  of  the  abutting  proprietor,  he  will  be 
liable  for  damages;  but  a  court  of  equity  will  not  compel  him  to 
remove  the  joists.  Rankin  v,  Charless,  19  Mo.  490  (61  Am. 
Dec.  574).  After  there  has  been  an  expenditure  of  money  in  the 
erection  of  a  party-wall,  in  pursuance  to  a  parol  agreement,  and 
one  of  the  parties  refuses  to  proceed  to  the  completion  of  the 
wall,  the  other  may  complete  the  work  and  recover  in  a  suit  in 
equity  one  half  of  his  expenses  in  the  completion  of  the  wall  from 
the  party  so  refusing.  Rindge  v.  Baker,  57  N.  Y.  209  (15  Am. 
Rep.  475).  Contracts,  with  reference  to  party-walls  are  to  be 
construed  with  a  view  to  the  purpose  and  intent  of  the  parties. 
Greenwald  v,  Kappes,  31  Ind.  216.  The  construction  of  a  wall 
of  sufficient  dimensions  to  stand  alone,  along  the  side  of  a  party- 
wall,  and  which  touches  the  party- wall  at  several  points,  is  not 
such  use  of  the  party-wall  as  to  render  one  liable  for  half  its 
value.  Kingsland  v.  Tucker,  115  N.  Y.  574  (22  N.  E.  Rep.  268). 
Where  a  party-wall  is  erected  upon  the  dividing  line  of  two  ad- 
joining estates,  one  half  resting  upon  each,  the  owners  have  abso- 
lute title  to  the  center  of  the  wall,  and  an  easement  of  support  in 
the  other  half.  Gibson  v.  ffolden,  115  111.  199  (3  N.  E.  Rep. 
282;  56  Am.  Rep.  146,  note). 

The  erection  of  a  wall  upon  a  division  line,  upon  two  tracts 
of  land,  by  the  owner  of  one,  who  extends  one  half  the  wall  over 
upon  the  other  tract  under  a  mere  license,  does  not  constitute  a 
party- wall,  but  may  become  such  by  a  subsequent  agreement; 
a  party- wall  is  for  the  common  benefit  of  the  tenements  which  it 
supports,  and  the  owner  of  either  may  make  any  use  which  he 
requires,  so  far  as  it  can  be  done  without  injury  to  the  other. 
Field  V.  Letter,  117  111.  341  (6  N.  E.  Rep.  877;  7  N.  E.  Rep. 
279).     The  owner  of  one  side  of  a  party- wall,  within  the  limits 
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of  hiB  own  lot,  may  increase  the  thickness,  length  or  height  of 
the  wall,  if  he  does  it  without  injury  to  the  adjoining  building. 
Andrae  v.  Haseltine,  68  Wis.  395  (46  Am.  Rep.  635;  17  N.  W. 
Rep.  18).  It  was  held  that,  after  a  use  of  a  party-wall  for  twenty 
years,  one  of  the  owners  desiring  to  remove  his  building,  in  order 
to  erect  one  better  adapted  to  the  increased  value  of  his  lot,  upon 
notice  to  the  other  party,  had  the  right  to  take  down  that  part  of 
the  division  wall  which  Btood  upon  his  ground.  Eieatt  v.  Mot- 
rts,  10  Ohio  St.  523  (78  Am.  Dec.  280).  Where  both  buildings 
are  destroyed  by  fire  and  the  party-wall  remains  standing,  the 
easement  therein  ceases,  and  either  one  may  dispose  of  his  part 
as  he  pleases.  Hoffman  v.  Kuhn^  57  Miss.  746  (34  Am.  Rep. 
491). 


PATENTS. 


SANDFORD   V.   SANDFORD. 
(19  Or.  8.) 

Patents  prooored  by  £raud— Belief  in  equity.  The  validity 
of  a  patent  for  land  issaed  by  the  government  cannot  be  assailed  in  a  col- 
lateral proceeding;  bat  where  one  party  is  jnstly  entitled  to  a  patent  and 
another  procures  the  same  by  such  frand  as  prevents  the  one  jnstly  en- 
titled from  procuring  the  patent,  the  injured  party  may  have  relief  by  a 
direct  proceeding  in  a  court  of  equity. 

Lord,  C.  J. 

Sec.  343.    Patent  procured  by  fraud— Relief  in 

equity.  This  is  a  suit  began  by  cross-bill  to  enjoin  an  action  of 
ejectment  brought  by  defendant,  and  to  have  him  declared  a  tras- 
tee  of  the  legal  title  of  certain  lands  described  therein.  The 
defendant  is  the  holder  of  a  patent  of  the  United  States  to  said 
lands  under  the  preemption  laws ;  and  the  object  of  the  present 
suit  is  to  charge  him  as  trustee  of  said  property,  and  to  compel  a 
conveyance  to  the  plaintiff.  It  may  be  admitted  that  the  facts 
are  not  stated  in  the  complaint  with  much  conciseness  or  preci- 
sion;  but  we  think  they  are  sufficient  as  alleged,  if  proved,  to 
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entitle  the  plaintiff  to  the  relief  for  which  he  prays.  There  can 
be  no  doubt  but  that  it  is  the  duty  of  the  officers  of  the  land 
department  to  determine  upon  the  facts  to  whom  patents  shall  be 
issued  for  the  public  lands.  The  law  has  intrusted  them  with 
the  performance  of  this  duty,  and  when  done,  all  reasonable  pre- 
sumption must  be  indulged  in  support  of  their  action.  As  to  all 
matters  of  fact  within  the  scope  of  their  authority  their  finding  must 
be  taken  as  conclusive  in  the  absence  of  fraud  and  imposition. 
This  doctrine  has  been  expressly  affirmed  by  the  highest  judicial 
tribunal  of  the  country.  Johnson  v,  TovosJey^  13  Wal.  72  (20  L. 
Ed.  485);  Moore  v.  Rohhins,  96  U.  S.  530  (24  L.  Ed.  848); 
Smelting  Co.  v.  Kemp,  104  U.  S.  636  (26  L.  Ed.  875). 

Hence  a  patent  cannot  be  collaterally  attacked  but  only  by 
a  direct  proceeding  in  equity,  based  on  mistake  of  the  law 
in  its  issuance  or  fraud  and  imposition  in  its  procurement. 
<'If  the  officers  of  the  law,"  said  Mr.  Justice  Field,  <<mistake  the 
iaw  applicable  to  the  facts  or  misconstrue  the  statutes  and  issue 
a  patent  to  one  not  entitled  to  it,  the  party  wronged  can  resort  to 
a  court  of  equity  to  correct  the  mistake,  and  compel  the  transfer 
of  the  legal  title  to  him  as  the  true  owner.  The  court  in  suoh 
cases  merely  directs  that  to  be  done  which  these  officers  would 
have  done  if  no  error  of  law  had  been  committed.  The  court 
does  not  interfere  with  the  title  of  a  patentee  when  the  alleged 
mistake  relates  to  a  matter  of  fact,  concerning  which  these  officers 
may  have.drawn  wrong  conclusions.  A  judicial  inquiry  as  to  the 
correctness  of  such  conclusion  would  encroach  upon  a  jurisdic- 
tion which  congress  has  devolved  exclusively  upon  the  depart- 
ment. It  is  only  when  fraud  and  imposition  have  prevented  the 
unsuccessful  party  in  a  contest  from  fully  presenting  his  case  or 
the  officers  from  fully  construing  it,  that  a  court  will  look  into 
the  evidence.  It  is  not  enough,  however,  that  fraud  and  imposi- 
tion have  been  practiced  upon  the  department,  or  that  false  testi- 
mony or  fraudulent  documents  have  been  presented.  It  must 
appear  that  they  affected  its  determination,  which  otherwise 
would  have  been  in  favor  of  the  plaintiff.  He  must  in  all  eases 
show  that  but  for  the  errorv  or  fraud  or  imposition  of  which  he 
complains  he  would  have  been  entitled  to  the  patent  It  is  not 
enough  to  show  that  it  should  not  have  been  issued  to  the  paten- 
tee. It  is  for  the  party  whose  rights  are  alleged  to  have  been  dis- 
regarded that  relief  is  sought,  not  for  the  government,  which  can 
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file  its  own  billa  when  it  desires  the  cancellation  of  a  patent  unad- 
Tlsedly  or  wrongfully  issued."  Bohall  v.  Dilla^  114  U.  S.  47  (5 
Sup.  Ct.  Bep.  782;  29  L.  Ed.  61);  8park$  v.  Pierce,  115  U.  8. 
408  (6  Sup.  Ct  Rep.  102;  29  L.  Ed.  428).  The  application 
of  these  principles  to  the  facts  in  hand  are  decisive  of  this  case. 

See.  344.    Facts  stated.     At  the  outset  it  may  be 

said  it  is  clear  from  the  evidence  that  the  defendant  has  not  at 
any  time  resided  upon  or  cultivated  or  improved  the  land  in  dis- 
pute, or  any  part  thereof.  But  this  of  itself  is  not  enough  to 
serve  the  purpose  of  the  plaintiff.  It  ohly  shows  that  the  defend- 
ant is  not  entitled  to  a  patent  The  law  requires  the  plaintiff  to 
go  further  and  show  such  compliance  with  the  law  that,  but  for 
fraud  or  imposition  of  the  plaintiff,  he  would  be  entitled  to  and 
awarded  the  patent  for  these  lands.  In  1871,  the  defendant,  who 
is  a  brother  of  the  plaintiff,  had  settled  upon  a  certain  parcel  of 
unsurveyed  public  lands  as  a  preemption  claim.  Adjoining  his 
claim  there  were  other  such  public  lands.  With  a  view  to  secure 
it  for  his  brother,  who  then  resided  in  California,  he  put  in  pos- 
session of  it  a  friend  to  temporarily  hold  it  until  he  could  make  a 
settlement  upon  it  as  a  preemption  claim.  Under  this  state  Ol 
facts  he  wrote  to  the  plaintiff  and  requested  him  to  come  to  Ore- 
gon and  settle  upon  the  adjoining  claim.  In  response  to  that 
invitation  the  plaintiff  came  for  the  purpose  of  settlement  upon 
the  land,  and  the  defendant  pointed  it  out  to  him  and  helped  him 
to  build  his  cabin  upon  it  in  furtherance  of  his  settlement  They 
thus  resided  upon  adjoining  claims  for  several  years,  the  defend- 
ant all  the  while  recognizing  the  settlement  of  the  plaintiff,  who, 
in  the  meantime,  had  made  improvements  all  of  which  were 
located  on  the  forty  acres  now  in  dispute. 

In  1879  the  lands  settled  upon  by  these  parties  were  surveyed 
and  a  plat  thereof  filed  in  the  land  ofQce  at  Boseburg,  when  it 
become  known  that  the  tract  of  land  in  dispute  belonged  to  that 
portion  of  the  land  settled  upon  by  plaintiff  under  the  circum- 
stances indicated.  On  September  9th  and  27th,  respectively,  of 
that  year  the  plaintiff  and  defendant  filed  their  declaratory  state- 
ments to  the  parcels  of  land  upon  which  they  had  settled.  More 
than  a  year  afterwards  the  defendant  amended  his  declaratory 
statement  so  as  to  Include  the  tract  in  dispute  and  upon  which  the 
plaintiff  had  resided  for  quite  a  number  of  years,  and  had  built 
his  house,  bam  and  out-houses,  and  set  out  an  orchard,  and  made 
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other  improvements.  The  evidence  shows  and  the  conrt  below 
finds  that  this  was  procured  upon  the  ex  parte  affidavits  of  the 
defendant  and  two  witnesses,  and  without  any  notice  to  the  plain- 
tiff of  the  proceeding.  It  is  beyond  dispute  at  this  time  and 
when  these  affidavits  were  made  that  the  plaintiff  was  then  and 
had  been  during  the  time  before  mentioned  residing  upon  and 
improving  the  identical  lands  included  in  this  amended  statement. 
By  this  means  the  defendant  was  enabled  to  procure  the  patent  in 
fraud  of  the  rights  of  the  plaintiff.  And  it  is  clear  from  the  evi- 
dence but  for  such  fraud  and  imposition  he  would  not  only  have 
been  entitled  to  but  have  been  awarded  the  patent. 

We  have  not  undertaken  to  refer  to  all  of  the  facts  in  detail. 
We  are  satisfied  that  the  decree  must  be  affirmed. 

Note. — See  Epitome  of  oases:    Patent. 


MEACHAM  V.   STEWART. 
(19  Or.  286.) 

Beoord  of  patents — Oonatruotlon  of  etatutes.  Seotions 
8027  and  8088  of  the  Oregon  Code,  providing  for  the  record  of  patents 
and  deeds  from  the  state  constmed  to  require  the  grantee  in  snoh  deed  to 
have  the  same  recorded  within  five  days  or  lose  his  priority. 

Sec.  345.  Pacts  stated.  This  was  an  action  in 
ejectment  to  recover  certain  lands  decribed  herein.  The  verdict 
and  judgment  were  for  the  defendant,  from  which  this  appeal 
has  been  brought.  The  plaintiff  deraigns  his  title  through  a 
deed  of  conveyance  made  by  the  governor,  the  secretary  of  state 
and  the  treasurer,  as  a  board  of  school  land  commissioners,  for 
the  land  in  dispute,  to  H.  J.  Meacham,  dated  on  the  fifteenth 
day  of  November,  1871,  and  recorded  on  the  sixth  day  of  June, 
1883.  The  deed  is  in  the  form  prescribed  by  the  statute,  and 
the  grantee  therein  is  the  ancestor  of  the  plaintiff.  The  defend- 
ant deraigns  his  title  through  a  deed  of  conveyance  made  by  the 
same  public  officials,  as  a  board  of  school  land  commissioners, 
for  the  same  land  to  one  T.  J.  Hilts,  dated  on  the  tenth  day  of 
August,  1874,  and  recorded  on  the  seventeenth  day  of  September, 
1878,  etc. 

LOBD,  J. 

Seo.  346.    Beoord  of  patents— Oonstruotion  of 
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8tatrLte&  It  will  be  noticed  that,  while  the  dee<*  through  which 
the  plaintiff  claims  was  executed  prior  to  the  deed  through  which 
the  defendant  claims,  the  deed  of  the  latter  was  recorded  prior  to 
the  former.  Upon  this  state  of  facts  the  trial  court  held  that  the 
defendant  had  the  better  title,  and  instructed  the  jury  accord- 
ingly with  the  result  as  stated.  The  question  to  be  decided  is, 
whether  the  statutes  for  recording  conveyances  apply  to  State 
deeds  such  as  were  made  to  Meacham  and  Hilts.  These  deeds 
were  executed  under  section  10  pp.  631  and  632  Deady's  compila- 
tion  of  1872,  which  among  other  things,  provided:  "Which  deed 
without  acknowledgment,  shall  be  admitted  to  record  and  conve j 
to  the  grantee  all  the  estate  which  the  State  had  in  the  land  at  the 
date  thereof;  and  the  commissioners  shall  preserve,  in  a  bound 
volqme,  duplicates  of  all  such  deeds,  with  an  alphabetical  index 
of  names  of  grantees,  and  such  duplicate  shall  be  primary  evi- 
dence  of  such  conveyance."  Section  3038,  Hill's  Code,  is  as  fol- 
lows: "Patents  from  th^  United  States  or  of  this  State  for  landa 
within  the  State,  *  *  *  and  conveyances  executed  by  att 
officer  of  this  state  by  authority  of  law  *  *  shall  be  enti- 
tied  to  be  recorded  in  the  records  of  deeds  in  the  county  in  which, 
the  lands  lie,  in  a  like  manner  and  with  a  like  effect  as  convey- 
ances of  land  duly  acknowledged,  proved  or  certified."  Section 
3027,  HilFsCode,  provides:  * *Every  conveyance  of  real  property 
within  this  state  hereafter  made,  which  shall  not  be  recorded,  as 
provided  in  this  title,  within  five  days  thereafter,  shall  be  void 
against  any  subsequent  purchaser  in  good  faith  and  for  a  valuable 
consideration  of  the  same  real  property,  or  any  portion  thereof, 
whose  conveyance  shall  be  first  duly  recorded. " 

The  contention  of  the  counsel  for  the  defendant  is,  that  by 
force  of  the  provisions  cited,  the  failure  of  a  purchaser  of  lands 
from  the  State  to  record  his  deed  within  the  time  prescribed,  and 
before  the  subsequent  purchaser  in  good  faith  and  for  a  valuable 
consideration  of  the  same  lands  from  the  State  has  reporded  his 
deed,  is  visited  with  the  same  consequences  as  in  other  cases  of 
private  parties ;  in  a  word,  that  priority  of  jecord  confers  super, 
ioritj'  of  title.  It  is  conceded  that  each  party  stands  before  the 
court  as  a  bona  fide  purchaser  for  a  valuable  consideration,  and 
that  the  record  presents  no  issue  of  fact  to  be  decided  by  a  jury; 
the  sole  question  being  whether  the  recording  acts  apply  to  state 
deeds  or  patents.     The  counsel  for  the  plaintiff  insists  that  such 
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laws  do  not  apply  and  that  the  doctrine  of  notice,  which  thej  are 
designed  to  impart,  has  no  application  in  such  cases. 

It  iS;  no  doubt,  true  that  patents  from  the  Government  or 

State  do  not  come  within  the  provisions  of  the  recording  laws  of 

4he  State  where  the  terms  of  the  statute  do  not  specifically  include 

^em.     Moran  v.  Palmer^   13  Mich.  367:    Curtis  v,  Huntington^ 

'6  Iowa  536 ;  though  it  is  usual  to  record  them  in  the  county 

where  the  land  is  situated;  and  such  registration  as  a  rule  is 

expressly  permitted  by  statute.     In  Moran  v.  Palmer^  supra,  the 

«ct  authorizing  the  record  of  such  patents  only  authorized  it  to  be 

used  as  evidence,  and  did  not  undertake  to  make  patents  not 

"recorded  void  in  favor  of  subsequent  bona  Jide  purchasers  from 

~>the  United  States ;  but  the  provisions  of  our  statute  are  different. 

^!rhe  section  already  referred  to,  authorizing  the  making  of  State 

deeds  and  the  form  thereof,  declares  that  such  deeds  without 

acknowledgment  < 'shall  be  admitted  to  record,''  and  further  that 

the  duplicates  of  all  such  deeds  <  'shall  be  primary  evidence  of 

such  conveyance ;''  and  if  the  object  of  this  is  not  to  give  notice, 

but  only  to  make  the  record  evidence  as  the  deed  itself,  there  still 

remains  the  further  section  (section  3038)   declaring  that  such 

videeds  < 'shall  be  entitled  to  be  recorded  in  the  record  of  deeds  of 

rthe  county  in  which  the  land  lies,  in  like  manner  and  with  like 

^  effect  as  if  conveyances  of  land  duly  acknowledged,  proved,  or 

eertified."     This  section  applies  in  terms  to  State  deeds  or  pat- 

'  ents,  and  expressly  provides  that  the  effect  of  recording  them 

.  shall  be  the  same  as  other  deeds.     If  like  effect  is  to  be  given  to 

Ihe  recording  or  failure  to  record  such  deeds  as  in  cases  of  other 

deeds,  they  are  within  the  provisions  of  section  3027,  supra, 

-  declaring  that  a  deed  not  recorded  in  five  days  from  its  execution 

\\h  void  as  to  subsequent  purchasers  in  good  faith  and  for  a  valua. 

l)le  consideration  of  the  same  real  property  whose  conveyance 

shall  be  first  recorded.     Hence  the  deed  to  the  plaintiff  has 

become  invalid,  as  against  the  defendant,  by  the  operation  of  the 

lecording  acts. 

jThere  was  no  error  and  the  judgment  must  be  affirmed. 

'^OTS.— Bee  Epitome  of  cases:  Patents. 


POWER  OF  ATTORNEY. 


DAYTON  V.  NBLL. 
(48  Minn.  246.) 

Deed^-Power  of  attorney  ffiven  by  a  married  woman. 
Where  a  power  of  attorney  was  given  hj  a  married  woman,  her  hnsband 
joining,  authorizing  the  attorney  to  sell  and  oonvey,  and  the  wife  snb- 
•eqnently  yerbally  directed  the  attorney  to  convey  to  her  eon  without 
consideration,  and  thereupon  the  attorney  conveyed  the  land  to  the  8on*8 
wife  without  any  consideration,  who  took  and  held  possession,  it  was  held 
that  the  deed  was  valid. 

MiTOHBLL,  J. 

Sec.  347.  Facts  stated.  As  we  view  this  case,  there 
is  only  one  of  the  questions  discussed  by  counsel  which  we  need 
consider.  In  September,  1878,  the  defendant  Nell  and  her  hus- 
band executed  a  joint  power  of  attorney  to  Richard  W.  Johnson, 
authorizing  him  to  sell  all  or  any  portion  of  the  real  estate  be- 
longing to  either  of  them,  ''for  such  sums  and  at  such  prices  as 
to  him  might  seem  meet, "  and  to  <  <make,  execute,  acknowledge, 
and  deliver  good  and  sufficient  deeds  and  conveyances  for  same/' 
Subsequently  Mrs.  Nell  gave  to  Johnson  directions  by  letter  (not 
under  seal,  and  her  husband  not  joining  therein)  to  convey,  without 
consideration,  the  tract  of  land  now  in  dispute  (which  was  hers)  to 
her  son  Lyman  C.  Dayton.  When  Lyman  C.  called  upon  Johnson 
for  the  deed,  he  requested  him  to  make  it  to  his  wife,  this  plain- 
tiff. In  pursuance  of  these  instructions  from  Mrs.  Nell,  and  this 
request  of  Lyman  G.  Dayton,  Johnson,  as  an  attorney  for  Mrs. 
Nell  and  husband,  executed  a  deed  to  plaintiff,  no  valuable  con- 
sideration therefor  passing  from  plaintiff  or  Lyman  G.  Dayton 
to  either  Johnson  or  Mrs.  Nell.  Plaintiff  thereupon  went  into, 
and  has  ever  since  remained  in,  possession  under  this  deed.  Mrs. 
Nell  knew  of  the  deed  soon  after  its  execution.  Nell,  her  husband, 
died  in  1881,  since  which  time  Mrs.  Nell  has  remained  single.  In 
April,  1888,  plaintiff  brought  this  action  to  determine  the  adverse 
claim  of  Mrs.  Nell,  who  in  her  answer  asserts  title  in  herself. 

Sec  348.    Deed— Power  of  attorney  given  by 

married   women.      Defendant's  contention  is  that  the  deed 
executed  to  plaintiff  by  Johnson  is  void  because  unauthorized  by 
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his  power  or  attorney.  The  line  of  argument  in  support  of  this 
claim  is  sabstantially  this:  That  a  power  to  sell  does  not  author- 
ize a  gift;  that  as  a  married  woman  can  only  convey  her  real 
estate,  or  authorize  another  to  do  so,  by  an  instrument  in  the  exe- 
cution of  which  her  husband  joins  with  her,  therefore  the  instruc- 
tions given  by  Mrs.  Nell  alone  to  Johnson  were  ineffectual  to 
enlarge  his  authority,  and  hence  a  deed  without  consideration, 
being  unauthorized  by  the  power  of  attorney,  was  absolutely  void, 
and  conveyed  no  title.  From  his  conclusions  of  law  it  is  evident 
that  the  trial  Judge  adopted  this  view  of  the  case,  and  on  that 
ground  ordered  Judgment  for  the  defendant.  While  this  reason- 
ing is  plausible,  it  seems  to  us  fallacious.  We  think  that  both 
court  and  counsel  may  have  fallen  into  error  by  failing  to  distinguish 
between  a  power  to  ««seir'  and  a  power  to  «<convey,"  and  by 
ftfwnTning  that  in  such  a  power  of  attorney  the  two  are  one  and 
indivisible.  A  person  may  give  another  authority  to  sell  land 
without  giving  him  authority  to  execute  conveyances,  or  he  may 
give  him  power  to  make  conveyance  without  the  power  to  make 
sales,  or  he  may  give  him  power  to  do  both.  Authority  to  con- 
vey can  only  be  given  by  deed,  while  authority  to  sell  may  be 
given  by  parol,  and,  until  a  recent  statute,  even  verbally.  It 
may  be  well 'to  test  the  correctness  of  defendant's  position  by  con- 
sidering the  consequences  to  which  it  would  logically  lead.  Sup- 
pose the  power  is  to  sell  for  a  specified  price,  and  to  execute  a 
conveyance,  but  the  principal  subsequently,  by  parol,  directs  the 
agent  to  sell  for  a  less  price,  which  he  proceeds  to  do,  and  exe- 
cutes a  conveyance;  or  suppose  the  agent  sells  for  a  less  price 
without  any  such  directions,  and  executes  a  conveyance,  and  the 
principal,  with  full  knowledge  of  the  facts,  ratifies  the  sale  by 
parol,  as,  for  example,  by  accepting  the  purchase,  money — ^we 
think  it  would  hardly  be  doubted  but  that  in  each  of  the  cases  sup- 
posed the  deed  would  be  valid  and  binding  on  the  principal.  But  the 
necessary  and  logical  result  of  defendant' s  position  would  be  that  in 
both  cases  the  deeds  would  be  absolutely  void,  and  convey  no  title; 
for  two  of  the  oldest  and  most  familiar  rules  of  the  common  law  are 
that  authority  to  execute  a  deed  can  only  be  conferred  by  deed,  and 
that  an  act  of  ratification  must  be  of  the  same  nature  required 
for  authorization.  Therefore  neither  could  the  parol  instructions 
of  the  principal  confer  authority  to  execute  the  deed,  nor  his 
parol  acts  subsequent  to  its  execution  operate  by  way  of  ratifica- 
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tion  to  validate  it.  If  valid  at  all,  it  must  be  because  of  the 
authority  to  execute  it  conferred  by  the  original  power  of  attor- 
ney. Indeed,  if  we  carry  defendant's  contention  to  its  strict 
logical  consequences,  it  would  follow  that,  where  the  power  is  to 
sell  and  convey,  a  conveyance  by  the  agent  where  he  did  not 
make  the  sale,  as,  for  example,  where  the  principal  himself  UMide 
it,  would  be  absolutely  voi<i,  because  not  within  the  power.  In 
the  books  the  terms  **void"  and  *« voidable**  are  often  used  inter- 
changeably, and  in  considering  powers  to  sell  and  convey,  where 
the  attorney  has  exceeded  his  powers  as  to  the  terms  of  sale,  the 
courts  not  unfrequently,  and  somewhat  inaccurately,  speak  of 
the  conveyances  as  not  being  in  pursuance  of  the  power,  and 
hence  void,  and  passing  no  title,  to  the  purchaser,  when  they  merely 
mean  that  they  are  voidable  by  the  principal.  If  they  were 
*  *void,  * '  in  the  strict  sense  of  the  word,  they  would  be  incapable 
of  ratification;  for  acts  absolutely  void  cannot  be  ratified,  while 
those  that  are  voidable  merely  may  be.  We  think  the  correct 
statement  of  the  law  is  that  the  power  to  sell,  as  distinguished 
from  the  power  to  convey,  may  be  modified  or  changed  by  parol, 
and  that,  where  the  power  is  both  to  sell  and  convey,  (the  power 
to  convey  being  general  and  without  limitation,)  if  the  agent 
exceeds  his  authority  as  to  the  terms  of  sale,  and  executes  a 
conveyance,  the  deed  is  voidable  merely,  and  the  sale  may  be 
ratified  by  parol.  In  the  present  case  the  power  to  convey  was 
general.  If  Johnson  exceeded  his  authority  under  his  power  of 
attorney,  it  was  as  to  the  terms  of  sale,  and  this,  we  think  could 
have  been  authorized  by  the  husband-  and  wife  by  parol  before 
the  sale,  or  ratified  by  parol  after  it. 

We  think  there  is  nothing  in  this  view  which  at  all  impinges 
upon  the  statute  relating  to  conveyances  of  the  real  property  of 
married  women.  All  that  it  requires  is  that  the  husband  join 
with  the  wife  in  the  conveyance.  If  they  join  in  a  power  of 
attorney  merely  to  execute  conveyances,  and  the  attorney  execute 
a  deed  under  this  power  at  the  direction  of  the  wife  alone,  upon 
terms  of  sale  dictated  by  her,  we  fail  to  see  why  this  would  not 
fulfill  the  requirement  of  the  statute.  It  would  neither  conflict 
with  its  spirit,  nor  defeat  its  object;  for,  if  the  real  estate  of  the 
wife  be  converted  into  personalty  by  the  voluntary  act  of  herself 
and  husband,  the  proceeds  are  personal  property,  the  disposition 
of  which  rests  wholly  in  the  wife,  and  over  which  the  husband 
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has  no  control.  For  example,  had  Johnson  sold  this  land  for  a 
valuable  consideration  in  money,  Mrs.  Nell  could  have  disposed 
of  it  as  she  pleased.  She  might  have  made  a  gift  of  it  to  her 
son,  or  to  anyone  else,  without  the  consent  of  her  husband.  If 
in  this  case  Johnson,  in  the  terms  of  the  sale,  exceeded  the 
authority  given  him  in  the  power  of  attorney  which  Nell  joined 
his  wife  in  executing,  we  think  the  most  that  can  be  claimed  is 
that  it  was  voidable,  at  his  election,  in  the  exercise  of  that  super- 
vision and  control  which  the  law  gave  him  over  the  disposition  of 
his  wife's  real  estate.  Whether  he  could  have  done  this  it  is 
unnecessary  to  consider  for  he  never  did  so. 

A  point  is  made  that  in  conveying  to  plaintiff,  instead  of  her 
husband,  Johnson  departed  from  his  Instructions.  There  is  noth- 
ing in  this.  If  Lyman  C.  Dayton  saw  fit  to  have  the  deed  made 
to  his  wife  instead  of  himself,  that  is  a  matter  that  neither 
affected  nor  concerned  Mrs.  Nell.  If  the  power  of  attorney  itself 
had  imposed  such  a  limitation  upon  the  authority  to  convey,  a 
different  question  would  have  been  presented. 

Judgment  reversed  and  cause  remanded,  with  directions  to 
the  district  court  to  enter  judgment  for  the  plaintiff. 

ANNOTATIONS. 

Sec.  349.  MlBcellaneous  notes.  A  power  of  attor- 
ney, executed  by  a  married  woman,  but  not  acknowledged  as 
required  by  law,  conveys  authority  to  make  an  executory  con- 
tract for  the  sale  of  the  land,  and  a  deed  executed  by  such  attor- 
ney is  competent  to  show  the  sale  of  the  land,  the  payment  of  the 
price,  and  gives  the  vendee  an  equitable  title.  Joseph  v.  Fisher^ 
122  Ind.  399  (23  N.  E.  Rep.  856).  A  recital  in  the  power  of 
attorney  to  the  effect  that  the  persons  owning  the  land  to  be  con- 
veyed are  the  heirs  of  the  person  who  previously  owned  it,  as 
against  strangers  is  not  evidence  of  the  death  of  the  supposed 
ancestor,  or  that  the  persons  represented  to  be  heirs  are  heirs  in 
fact.  Kelley  v.  McBlain,  42  Kan.  764  (22  Pac.  Rep.  994).  A 
deed  thirty  years  old,  which  purports  to  be  executed  under 
authority  of  a  power  of  attorney,  raises  the  presumption  that  such 
power  of  attorney  existed,  although  such  power  of  attorney  bo 
not  produced.  O'Donnellv,  Johns  &  Co.^TQ  Texas  362  (13  S. 
W.  Rep.  376).  A  power  of  attorney  attempted  to  be  executed 
by  husband  and  wife,  and  which  is  valid  as  to  the  husband,  but 
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invalid  as  to  the  wife,  will  authorize  the  attorney  to  make  a  con- 
veyance of  the  husband's  estate  in  the  lands.  Butter  field  «l 
Beally  3  Ind.  203;  Shanks  v,  Lancaster y  5  Grattan,  110  (50  Am, 
Dee.  108). 

**A  power  to  sell  land  implies  the  power  to  bind  the  princi- 
pal to  convey  with  general  warranty,  and  authorizes  the  agent  ta 
bind  his  principal,  by  writing,  to  make  the  purchaser  a  sufficient 
deed  upon  the  purchase-money  being  paid.*'  Venada's  Heirs  v^ 
Hopkins,  1  J.  J.  Marshall,  285  (19  Am.  Dec.  92).  The  author- 
ity of  an  attorney  in  fact  ceases  upon  the  death  of  his  principal^ 
and  contracts  made  by  him  which  are  not  consumated  until  after 
the  death  of  his  principal,  cannot  be  enforced.  Jenkins  v.  Atkins^ 
1  Humphreys,  294  (34  Am.  Dec.  648).  It  was  held  that,  where 
an  attorney  in  fact  executed  a  mortgage  for  his  principal,  he 
should  sign  the  principar  s  name  and  add  his  own  as  attorney^ 
Wood  V.  Goodridge,  6  Gushing,  117  (52  Am.  Dec.  771);  but 
upon  this  question  there  seems  to  be  a  conflict  of  authorities.  See 
note  to  the  same  case,  p.  775,  Vol.  52  Am.  Dec.  A  mortgagor 
may  execute  a  valid  power  of  attorney  to  a  third  person,  author^ 
izing  him  to  sell  the  mortgaged  premises,  on  default  of  payment^ 
for  the  benefit  of  the  mortgagee,  and  after  such  sale  no  equity  of 
redemption  remains  in  the  mortgagor  or  those  claiming  under 
him.  Such  sale  may  be  made  during  the  pendency  of  a  bill  ta 
foreclose  the  mortgage.     Brisbane  v,  Stoughton,  17  Ohio  482. 


PURCHASE  MONEY. 

GREQOBY   V.  CHRISTIAN. 
(42  Minn.  801.) 

Purchaae  money— Demand  and  tender  of  deed.  The  vendor 
upon  making  a  demand  for  the  pmchase  money  should  tender  a  good 
title.  If  the  vendee  tender  the  purchase  money  and  demand  a  convey- 
anoe,  the  vendor  may  have  a  reasonable  time  in  which  to  execute  the  deed» 
but  not  time  in  which  to  perfect  and  make  good  a  defect  in  his  title. 

Collins,  J. 

Sec.  350.     Pacts  stated.     Marclv  23,  1887,  defendant 


(  350,  351  PURCHASE  MONET.  472 

^^d  one  Laura  A.  Wilson  made  and  entered  into  a  written  con- 
tract, whereby  the  latter  sold  and  agreed  to  convey  certain  real 
property  for  the  sam  of  $5,000,  of  which  $500  was  paid  down. 
Vhe  defendant  was  to  pay  the  further  sum  of  $2,000,  and  to  exe- 
v^ute  and  deliver  his  note  for  the  remainder,  ($2,500,)  properly 
secured  by  mortgage,  within  10  days.  Upon  strict  compliance 
with  these  terms  as  to  payment  and  security,  Mrs.  Wilson  on  her 
part  agreed,  on  demand  thereafter^  to  convey  the  property  to 
defendant,  or  his  legal  representative,  by  good  and  sufficient  deed 
and  in  f ee-simple.  The  next  day  defendant  sold  his  interest  in 
the  contract  for  the  sum  of  $3,500  to  this  plaintiff,  transferring 
and  delivering  t\^e  same,  with  an  assignment  written  thereon,  as 
follows:  '<!,  E.  M.  Christian,  in  consideration  of  thirty  hundred 
dollars,  (3,000,)  to  me  in  hand  paid,  the  receipt  whereof  is  here- 
6y  acknowledged,  do  hereby  assign,  transfer,  and  set  over  to  W. 
A.  Gregory  all  my  right,  title,  and  interest  in  and  to  the  foi*ego- 
ing  contract  and  the  land  therein  described.  Money  to  be 
refunded  if  title  to  said  land  proves  to  be  not  good.  E.  M. 
Christian."  The  plaintiff  thereafter  procured  from  Mrs.  Wilson 
an  extension  of  time  within  which  to  fulfill  on  his  part,  until  April 
12th.  On  that  day  he  tendered  performance,  and  demanded  a 
conveyance  as  stipulated  for.  A  deed,  good  in  form,  was  ten- 
dered by  Mrs.  W. ,  but  plaintiff  refused  to  accept  it,  alleging  that 
her  title  was  defective.  Subsequently  he  brought  this  action  to 
recover,  the  amount  of  money  mentioned  in  the  assignment,  upon 
the  ground  that  Mrs.  Wilson's  title  to  the  premises  was  not  good 
when  she  executed  the  contract  of  sale,  and  had  not  been  made 
so  up  to  the  time  of  the  commencement  of  the  action.  The 
alleged  defects  in  the  title  were  specifically  set  forth  in  the  plain- 
tiff's complaint,  all  of  which  were  put  in  issue  by  the  answer. 
The  latter  pleading  also  contained  an  allegation  that  Mrs.  W.  had 
been  the  owner  of  the  premises  for  many  years,  and  that  she  had 
"been  and  remained  ready,  willing,  and  able  to  convey  the  same, 
as  stipulated  in  her  contract.  The  plaintiff  obtained  a  verdict, 
and  from  an  order  denying  his  motion  for  a  new  trial  defendant 
appeals. 

Sec.  361.  Purchase  money — Demand  and  ten- 
der of  deed.  The  order  must  be  affirmed.  It  stands  admitted 
that  when  Mrs.  Wilson  entered  into  the  contract,  and  at  the  time 
she  offered  to  convey,  she  was  not  the  owner  of  the  property. 
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although  fihe  supposed  her  title  to  be  perfect.  Further,  and  with- 
out considering  plaintiff's  contention  that  there  are  several  defects 
in  the  deeds  whereby  Mrs.  Wilson  claims  to  have  acquired  title  to 
the  greater  part  of  the  property,  it  is  undisputed  that  an  out- 
standing adverse  interest  therein,  held  and  owned  by  a  person 
who  did  not  attain,  her  majority  until  February  6,  1888,  was  not 
secured  by  Mrs.  W.  until  nearly  13  months  subsequent  to  the 
commencement  of  this  action,  Just  the  week  before  its  trial.  When 
the  defendant  contracted  with  plaintiff  to  return  the  sum  named  as 
a  consideration  for  the  assignment,  if  the  vendor's  title  to  the  prem- 
ises should  prove  not  good,  the  title  was  confessedly  imperfect,  and 
so  remained  when  plaintiff  demanded  and  was  entitled  to  a  deed. 
This  same  state  of  affairs  continued  for  more  than  one  year  after 
plaintiff  brought  this  action;  in  fact,  the  person  in  whom  was 
vested  the  adverse  interest  had  no  legal  capacity  to  convey  until 
February  6,  1888.  The  plaintiff  succeeded  to  defendant's  rights 
under  the  contract  of  purchase,  and,  as  the  vendee,  was  bound  to 
a  prompt  and  strict  performance  of  its  conditions.  It  was  incum- 
bent on  him  to  be  ready  with  his  money,  and  to  be  prepared  to 
give  his  security,  on  the  day  named  for  the  completion  of  the 
sale.  By  the  express  terms  of  the  writing  he  forfeited  to  the 
vendor  all  previous  payments  by  failing  to  pay  and  secure  at  the 
appointed  time.  The  obligation  also  rested  upon  the  vendor  to 
to  be  prepared,  to  have  a  complete  title  to  the  premises  when  the 
vendee,  having  complied  on  his  part,  demanded  a  deed.  When 
such  demand  was  made  she  would  be  entitled  in  law  to  a  reason, 
able  time  in  which  to  prepare  and  deliver  the  conveyance,  not  rea- 
nonable  time  in  which  to  perfect  and  make  good  a  defect  in  her  title. 
Ooetz  V.  Walters,  34  Minn.  241  (25  N.  W.  Rep.  404) ;  Camp  v. 
Morse,  5  Denio  ,161.  Imperfections  in  the  title  when  the  con- 
tract of  sale  is  made,  will  prove  no  objection  thereto,  if  removed 
before  the  time  fixed  for  completing  the  purchase.  Tovmshend  v, 
Goodfellow,  40  Minn.  312  (41  N.  W.  Rep.  1056;  12  Am.  St. 
Rep.  736).  At  law,  the  vendor  must  show  a  good  title  by  the 
time  appointed  for  the  completion  of  the  sale.  The  effect  of  a 
breach  of  a  contract  in  this  respect  is  not  avoided  by  his  subse- 
quently becoming  enabled  to  comply,  even  if  it  be  before  suit  is 
brought.  Leake,  Cont.  847.  In  conclusion  upon  this  point,  it 
may  be  observed  that  the  defendant  herein,  in  his  answer  as  well 
as  upon  the  trial,  relied  upon  the  strictly  legal  defense  of  a  per- 
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feet  and  complete  title  to  the  premises  in  Mrs.  "Wilson  when  she 
tendered  her  deed.  If  equities  existed  which  might  have  excused 
her  from  strict  and  seasonable  performance,  the  defendant  failed 
to  either  plead  or  prove  them.  As  the  vendor  was  unable  to  give 
a  good  title  when  demand  was  made,  as  well  as  at  the  time  when 
defendant  entered  into  the  contract  to  return  a  part  of  the  money 
paid  by  plaintiff  should  her  title  prove  defective,  a  right  of  action 
accrued  immediately.  This  disposition  of  the  case  renders  it 
unneccessary  to  consider  a  number  of  questions  raised  and  argued 
by  appellant,  which  have  only  served  to  complicate  it. 

Order  affirmed. 

NoTX. — Se«  Epitome  of  oases:  Porohase  money. 


QUIETING  TITLE. 

WHITEHEAD  V.  BHATTUCK. 
(188  U.  B.  146.) 

Quietinff  title— Bill  in  equity  in  United  States  court. 
Where  the  plamtiff  has  a  plain,  adequate  and  complete  remedy  at  law,  he 
cannot  have  his  title  quieted  by  a  bill  in  equity  in  the  United  States 
court. 

Scune— Bffeot  of  state  lefirislation.  The  legislation  of  a  state 
may  enlarge  the  powers  of  its  own  courts  of  equity,  but  it  can  not  super- 
cede the  law  of  Congress  governing  the  practice  in  Federal  courts. 

Sec.  352.  Facts  stated.  This  was  a  suit  in  equity  to 
quiet  the  title  of  the  plaintiff,  as  trustee  of  the  Des  Moines  and 
Fort  Dodge  Railroad  Company,  a  corporation  of  Iowa,  to  certain 
real  propery  in  the  county  of  Humboldt  in  that  State,  of  the  valae 
of  five  thousand  dollars. 

The  bill  alleged  that  the  plaintiff  was  the  owner  in  fee 
of  the  premises,  but  held  the  title  as  trustee  aforesaid;  that  not- 
withstanding his  ownership  of  the  property  and  his  right  to  its 
immediate  possession  and  enjoyment,  the  defendants  claimed  title 
to  it  and  were  in  its  possession,  holding  the  same  openly  and 
adversely  to  him ;  that  their  claim  of  title  and  right  of  possession 
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was  founded  upon  a  preemption  and  homestead  claim^  and  entry 
thereunder,  made  in  the  United  States  land  office,  a  certificate 
of  such  entry  given  by  that  office,  and  a  patent  issued  by  the 
Land  Department  of  the  United  States  of  the  land  as  subject  to 
entry ;  and  also  upon  a  subsequent  deed  of  the  Iowa  Homestead 
Company,  the  grantee  of  the  Dubnque  and  Sioux  City  Bail  road 
Company,  which  latter  company  claimed  title  under  the  act  of 
Congress  of  May,  1856,  making  a  grant  of  land  to  Iowa  to  aid  in 
the  construction  of  certain  railroads  in  that  state,  and  a  certificate 
of  the  proper  officer  of  the  Land  Department  of  the  United 
States  setting  apart  the  lands  to  that  company  as  a  portion  of  the 
grant. 

The  bill  charged  that  the  claim  and  pretended  title  of  the 
defendants  were  without  foundation  in  law  or  equity;  that  they 
were  made  in  fraud  of  the  rights  of  the  plaintiff;  that  the  pre. 
emption  and  homestead  claim,  and  the  entry  thereunder,  and  the 
certificate  of  entry  of  the  land  office,  and  the  patent  of  the 
United  States,  were  fraudulently  made,  giving  as  a  reason  therefor 
that  the  land  thus  entered  and  patented  was  not  at  the  time  sub- 
ject to  entry  and  patent,  and  that  the  deed  of  the  Iowa  Home- 
stead  Company  conveyed  no  title,  for  the  reason  alleged  that  the 
land  was  no  part  of  the  grant  to  the  state;  and  that  these  evi- 
dences of  title  were  procured  without  legal  right  and  in  violation 
of  law,  bat  were  clouds  upon  the  plaintiff's  title,  and  interfered 
with  and  prevented  the  sale  of  his  property.  He  therefore  prayed 
that  the  certificate  of  entry,  and  the  patent  of  the  land,  and  the 
the  certificate  of  the  Land  Department  that  the  land  was  a  part  of 
the  grant  to  State  of  Iowa,  and  the  deed  of  the  Homestead  Com- 
pany might  be  annulled  and  cancelled,  and  the  cloud  upon  his 
title  caused  thereby  removed,  and  the  title  to  the  premises  be  es- 
tablished and  quieted  in  him. 

To  the  bill  the  defendants  demurred,  on  the  ground,  among 
others,  that  it  appeared  from  it  that  the  plaintiff  had  a  plain, 
speedy  and  adequate  remedy  at  law,  by  ejectment,  to  recover  the 
real  property  described,  and  that  it  showed  no  ground  for  equi- 
table relief.  The  demurrer  was  sustained  by  the  court  below, 
and  a  decree  entered  dismissing  the  bill.  From  this  decree  the 
plaintiff  appealed  to  this  court. 

Field,  J. 

Sec.   353.      Quieting  title— Bills  in   equity  in 
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United  States  Court.    The  facts  set  forth  in  the  bill  of  the 

plaintiff  clearly  show  that  he  has  a  plain,  adequate  and  complete 
remedy  at  law  for  the  injuries  of  which  he  complains.  He  alleges 
that  he  is  the  owner  in  fee,  as  trustee,  of  certain  described  lands 
in  Iowa,  and  his  injuries  consist  in  this:  that  the  defendants  are 
in  the  possession  and  enjoyment  of  the  property,  claiming  title 
under  certain  documents  purporting  to  transfer  the  same,  which 
are  fraudulent  and  void.  If  the  owner  in  fee  of  the  premises,  he 
can  establish  that  fact  in  an  action  at  law;  and  if  the  evidences 
of  the  defendant' s  asserted  title  are  fraudulent  and  void,  that 
fact  he  can  also  show.  There  is  no  occasion  for  resort  to  a  court 
of  equity,  either  to  establish  his  right  to  the  land  or  to  put  him  in 
possession  thereof. 

The  sixteenth  section  of  the  Judiciary  Act  of  1789,  1  Stat 
82,  c.  20,  declared  <<that  suits  in  equity  shall  not  be  sustained  in 
either  of  the  courts  of  the  United  States,  in  any  case  where  plain^ 
adequate  and  complete  remedy  may  be  had  at  law,*'  and  this  pro- 
vision has  been  carried  into  the  Eevised  Statutes,  in  section  723. 
The  provision  is  merely  declaratory,  making  no  alteration  what- 
ever in  the  rules  of  equity  on  the  subject  of  legal  remedies,  but 
only  expressive  of  the  law  which  has  governed  proceedings  in 
equity  ever  since  their  adoption  in  the  courts  of  England.  The 
term  ^'speedy''  as  used  in  the  demurrer  is  embraced  by  the  term 
'^complete*'  in  the  statute. 

The  Seventh  Amendment  of  the  Constitution  of  the  United 
States  declares  that  <*in  suits  at  common  law,  where  the  value  in 
controversy  shall  exceed  twenty  dollars,  the  right  of  trial  by  jury 
shall  be  preserved."  That  provision  would  be  defeated  if  an 
action  at  law  could  be  tried  by  a  court  of  equity,  as  in  the  latter 
court  a  jury  can  only  be  summoned  at  its  discretion,  to  ascertain 
special  facts  for  its  enlightenment.  Levns  v.  Cocks,  23  Wall. 
466,  470  (23  L.  Ed.  70);  Killian  v.  EhUnghaus,  110  U.  S.  568, 
573  (4  Sup.  Ct.  Rep.  232 ;  28  L.  Ed.  246) ;  Buzard  v,  Houston, 
119  U.  S.  347,  351  (7  Sup.  Ct.  Rep.  249;  30  L.  Ed.  451).  And 
so  it  has  been  held  by  this  court  ^'that  whenever  a  court  of  law 
is  competent  to  take  cognizance  of  a  right,  and  has  power  to  pro- 
ceed to  a  judgment  which  affords  a  plain,  adequate  and  complete 
remedy,  without  the  aid  of  a  court  of  equity,  the  plaintiff  must 
proceed  at  law,  because  the  defendant  has  a  constitutional  right 
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to  a  trial  by  jury."      Hipp  v.  Bahin,  19  How.  271,  278  (15  L. 
Ed.  633). 

It  would  be  difficult,  and  perhaps  impossible,  to  state  any 
general  rule  which  would  determine,  in  all  cases,  what  should  be 
deemed  a  suit  in  equity  as  distinguished  from  an  action  at  law, 
for  particular  elements  may  enter  into  consideration  which  would 
take  the  matter  from  one  court  to  theother ;  but  this  may  be  said, 
that,  where  an  action  is  simply  for  the  recovery  and  possession  of 
specific  real  or  personal  property,  or  for  the  recovery  of  a  money 
judgment,  the  action  is  one  at  law.  An  action  for  the  recovery 
of  real  propert}',  including  damages  for  withholding  it,  has 
always  been  of  that  class.  The  right  which  in  this  case  the  plain- 
tiff wishes  to  assert  is  his  title  to  certain  real  property ;  the  rem- 
edy which  he  wishes  to  obtain  is  its  possession  and  enjoyment; 
and  in  a  contest  over  the  title  both  parties  have  a  constitutional 
right  to  call  for  a  jury. 

What  we  have  thus  said  will  be  sufficient  to  dispose  of  this 
case ;  but  some  consideration  is  due  to  the  arguments  of  counsel 
founded  upon  the  statutes  of  Iowa,  and  the  principle  supposed  to 
have  been  established  by  this  court  in  the  decision  of  the  case  of 
Holland  V.  Challen,  110  U,  S.  15  (3  Sup.  Ct.  Rep.  495;  2  L. 
Ed.  52),  upon  which  the  plaintiff  relies. 

Sec.    354.    Same— Effect  of    State  legislatioa 

The  Code  of  Iowa  enacts  that  ^<an  action  to  determine  and  quiet 
the  title  to  real  property  may  be  brought  by  any  one  having  or 
claiming  an  interest  therein,  whether  in  or  out  of  possession,  of 
the  same,  against  any  person  claiming  title  thereto,  though  not 
in  possession,"  implying  that  the  action  may  be  brought  against 
one  in  possession  of  the  property.  And  such  has  been  the  con- 
struction of  the  provision  by  the  courts  of  that  State.  Lewis  v,  • 
Souhy  52  Iowa,  11  (2  N.  W.  Rep.  400);  Lees  v,  Wetmore,  58 
Iowa,  170  (12  N.  W.  Rep.  238).  If  that  be  its  meaning,  an  action 
like  the  present  can  be  maintained  in  the  courts  of  that  State, 
where  equitable  and  legal  remedies  are  enforced  by  the  same  sys- 
tem of  procedure,  and  by  the  same  tribunals.  It  thus  enlarges 
the  powers  of  a  court  of  equity,  as  exercised  in  the  state  courts ; 
but  the  law  of  that  State  cannot  control  the  proceedings  in  the 
federal  courts,  so  as  to  do  away  with  the  force  of  the  law  of  Con- 
gress declaring  that  < 'suits  in  equity  shall  not*be  sustained  in 
either  of  the  courts  of  the  United  States,  in  any  case  where  a 
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plain,  adequate  and  complete  remedy  may  be  had  at  law/*  or  the 
constitutional  right  of  parties  in  actions  at  law  to  a  trial  by  a 

The  State,  it  is  true,  may  create  new  rights  and  prescribe  the 
the  remedies  for  enforcing  them,  and,  if  those  remedies  are  sub- 
stantially consistent  with  the  ordinary  modes  of  proceeding  in 
equity,  there  is  no  reason  why  they  should  not  be  enforced  in  the 
the  courts  of  the  United  States,  and  such  we  understand  to  be  the 
the  effect  of  the  decision  in  Clark  v.  Smith,  13  Pet.  195  (10  L. 
Ed.  123),  and  In  re  Broderick's  Will,  21  Wall.  503  (22  L.  Ed. 
599). 

In  Ilolland  v.  Cliallen,  110  U.  S.  15  (3  Sup.  Ct.  Rep.  495; 
28  L.  Ed.  52),  a  bill  was  filed  to  quiet  title  under  a  statute  of 
Nebraska,  which  provided  that  an  action  might  be  brought  by 
any  .person,  in  possession  or  not,  claiming  title  to  real  estato, 
against  any  person  who  claimed  an  adverse  estate  or  interest 
therein,  for  the  purpose  of  determining  such  estate  or  interest 
and  quieting  the  title.  The  bill  alleged  that  the  plaintiff  was  the 
owner  in  fee  simple,  and  entitled  to  the  possession  of  the  real 
property  described.  It  then  set  forth  the  origin  of  his  title,  and 
alleged  that  the  defendant  claimed  an  adverse  estate  or  interest  in 
the  premises,  and  that  this  claim  so  affected  his  title  as  to  render 
a  sale  or  other  disposition  of  the  property  impossible,  and  dis- 
turbed him  in  his  right  of  possession.  He  therefore  prayed  that 
the  defendant  might  be  required  to  show  the  nature  of  her  adverse 
estate  or  interest ;  that  the  title  of  the  plaintiff  might  be  adjudged 
valid  and  quieted  as  against  her  and  parties  claiming  under  her, 
and  his  right  of  possession  assured ;  and  that  the  defendant  might 
be  decreed  to  have  no  estate  in  the  premises  and  be  enjoined  from 
in  any  manner  injuring  or  hindering  the  plaintiff  in  his  title 
and  possession.  The  defendant  demurred  to  the  bill,  on  the 
ground  that  the  plaintiff  had  not  made  or  stated  such  a  case  as 
entitled  him  to  the  discovery  or  the  relief  prayed.  The  court 
below  sustained  the  demurrer,  dismissed  the  bill,  and  the  case 
was  brought  to  this  court,  where  the  decree  was  reversed  and  the 
bill  sustained. 

It  was  urged  that  the  title  of  the  plaintiff  to  the  property 
had  not  been  by  prior  proceedings  judicially  adjudged  to  be  valid, 
and  that  he  was  not  in  possession  of  the  property,  the  contention 
of  the  defendant  being  that  when  either  of  these  conditions  ex- 
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isted,  a  court  of  equity  would  not  interpose  its  authority  to  re- 
move a  cloud  upon  the  title  of  the  plaintiff  and  determine  his 
right  to  the  possession  of  the  property.  The  court  replied  that 
<<the  statute  of  Nebraska  enlarges  the  class  of  cases  in  which  re- 
lief was  formerly  afforded  by  a  court  of  equity  in  quieting  the 
title  to  real  property.  It  authorizes  the  institution  of  legal  pro- 
ceedings not  merely  in  cases  where  a  bill  of  peace  would  lie,  that 
is,  to  establish  the  title  of  the  plaintiff  against  numerous  parties 
insisting  upon  the  same  right,  or  to  obtain  repose  against  repeated 
litigation  of  an  unsuccessful  claim  by  the  same  party;  but  also  to 
prevent  future  litigation  respecting  the  property  by  removing 
existing  causes  of  controversy  as  to  its  title,  and  so  embraces 
cases  where  a  bill  quia  timet  to  remove  a  cloud  upon  the  title 
would  lie.'*  p.  18. 

The  court  then  explained  that  a  bill  of  peace  would  lie  only 
where  the  plaintiff  was  in  possession  and  his  right  had  been  suc- 
cessfully maintained,  and  that  the  equity  of  the  plaintiff  in  such 
cases  arose  from  the  protracted  litigation  for  the  possession  o'! 
the  property  which  the  action  of  ejectment  at  common  law  per- 
mitted; and  that  to  entitle  the  plaintiff  to  relief  in  such  cases 
there  must  be  a  concurrence  of  three  particulars — the  possession 
of  the  property  by  the  plaintiff,  the  disturbance  of  his  possession 
by  repeated  actions  at  law,  and  the  establishment  of  his  right  by 
successive  judgments  in  his  favor.  Upon  these  facts  appearing, 
the  court  would  interpose  and  grant  a  perpetual  injunction  to 
quiet  the  possession  of  the  plaintiff  against  any  further  litigation 
from  the  same  source.  It  was  also  observed,  that  a  change  in 
the  form  of  the  action  for  the  recovery  of  real  property  had  taken 
place  from  that  which  formerly  existed,  and  that  the  Judgment 
rendered  in  such  cases  in  some  states  became  a  bar  to  future  liti- 
gation upon  the  subjects  determined ;  and  that  in  such  cases  there 
could  be  no  necessity  of  repeated  adjudications  at  law  upon  the 
right  of  the  plaintiff,  as  a  preliminary  to  his  invoking  the  juris- 
diction of  a  court  of  equity  to  quiet  his  possession  against  an 
assertf^d  claim  to  the  property.  The  court  also  explains  when  a 
bill  quia  timet  would  lie,  and  in  what  respect  such  a  bill 
differed  from  a  bill  of  peace.  It  was  brought,  it  said,  not  so 
much  to  put  an  end  to  vexatious  litigation  respecting  the  prop- 
erty, as  to  prevent  future  litigation,  by  removing  existing 
causes  of  controversy  as  to  its  title.     It  was  designed  to  meet 
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anticipated  wrongs  or  mischiefs,  the  jurisdiction  of  the  court 
being  invoked  because  the  party  feared  future  injury  to  his  rights 
and  interests.  To  maintain  a  suit  of  this  character,  it  was  said, 
it  was  also  generally  necessary  that  the  plaintiff  should  be  in  pos- 
session of  the  property,  and,  except  where  the  defendants  were 
numerous,  that  his  title  should  have  been  established  at  law,  or 
be  founded  on  undisputed  evidence  or  long-continued  possession. 

The  statute  of  Nebraska  authorized  a  suit  in  either  case, 
without  any  reference  to  any  previous  judicial  determination  of 
the  validity  of  the  plaintiff's  right,  and  without  any  reference  to  his 
possession ;  and  the  court  pointed  out  the  many  advantages  which 
would  arise  by  allowing  courts  to  determine  controversies  as  to 
the  title  to  property,  even  when  neither  party  was  in  possession, 
referring  particularly  to  what  is  a  matter  of  every-day  observa- 
tion, that  many  lots  of  land  in  our  cities  remain  unimproved  be- 
cause of  conflicting  claims  to  them,  the  rightful  owner  hesitat- 
ing to  place  valuable  improvements  upon  them,  and  others 
being  unwilling  to  purchase  them,  much  less  to  erect  build- 
ings upon  them,  with  the  certainty  of  litigation  and  pos- 
sible loss  of  the  whole;  and  observing  that  what  is  true  of  lots  in 
cities,  the  ownership  of  which  is  in  dispute,  is  equally  true  of 
large  tracts  of  land  in  the  country  which  are  unoccupied  and  un- 
cultivated, because  of  the  unwillingness  of  persons  to  take  posses- 
sion of  such  land,  and  improve  it  in  the  face  of  a  disputed  claim 
to  its  ownership.  An  action  for  ejectment,  said  the  court,  would 
not  lie  where  there  is  no  occupant;  and  if  no  relief  can  be  had  in 
equity  because  the  party  claiming  ownership  is  not  in  possession, 
the  land  must  continue  in  its  unimproved  condition.  It  was, 
therefore,  manifestly  for  the  interest  of  the  community  that  con- 
flicting claims  to  property  thus  situated  should  be  settled,  so  that 
it  might  be  subjected  to  use  and  improvement.  It  was,  said  the 
court,  to  meet  cases  of  this  character,  that  statutes,  like  the  one 
of  Nebraska,  had  been  passed  by  several  states,  and  there  was  no 
good  reason  why  the  right  to  relief  against  an  admitted  obstruc- 
tion to  the  cultivation,  use  and  improvement  of  lands  thus 
situated  in  the  States  should  not  be  enforced  by  the  federal 
courts  when  the  controversy  to  which  it  might  give  rise  was 
between  citizens  of  different  States.  All  that  was  thus  said  was 
applied  simply  to  the  case  presented  where  neither  party  was  in 
possession  of  the  property.     No  word  was  expressed,  intimating 
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that  salts  of  the  kind  could  be  maintained  in  the  courts  of 
the  United  States  where  the  plaintiff  had  a  plain,  adequate  and 
complete  remedy  at  law;  and  such  inference  was  especially 
guarded  against.  Said  the  court:  <<No  adequate  relief  to  the 
owners  of  real  property  against  the  adverse  claims  of  parties  not  in 
possession  can  be  given  by  a  court  of  law.  If  the  holders  of  such 
claims  do  not  seek  to  enforce  them,  the  party  in  possession,  or 
entitled  to  possession — the  actual  owner  of  the  fee — is  helpless  in 
the  matter,  unless  he  can  resort  to  a  court  of  equity.  It  does  not 
follow  that  by  allowing,  in  the  federal  courts,  a  suit  for  relief 
under  the  statute  of  Nebraska,  controversies  properly  cognizable 
in  a  court  of  law  will  be  drawn  into  a  court  of  equity.  There  can 
be  no  controversy  at  law  respecting  the  title  to  or  right  of  posses- 
sion of  real  property,  when  neither  of  the  parties  is  in  possession.. 
An  action  at  law,  whether  in  the  ancient  form  of  ejectment,  or  in 
the  form  now  commonly  used,  will  lie  only  against  a  party  in 
possession.  Should  suit  be  brought  in  the  federal  court,  under 
the  Nebraska  statute,  against  a  party  in  possession,  there  would 
be  force  in  the  objection  that  a  legal  controversy  was  withdrawn 
from  a  court  of  law;  but  that  is  not  this  case,  nor  is  it  of  such 
cases  we  are  speaking."  It  is  thus  seen  that  the  very  case  that, 
is  now  before  us  is  excepted  from  the  operation  of  the  ruling  ini 
HoUandv,  Challen,  110  U.  S.  15  (3  Sup.  Ct.  Rep.  495;  28  L- 
Ed.  52) ;  or  at  least  was  designedly  left  open  for  consideration 
whenever  similar  relief  was  sought  where  the  defendant  was  in 
possession  of  the  property. 

Nor  can  the  case  of  Reynolds  v.  National  Bank,  112  U.  S» 
405  (5  Sup.  Ct.  Rep.  213;  28  L.  Ed.  733),  be  deemed  to  sustain 
the  plaintiff's  contention.  It  was  there  only  held  that  the  legis- 
lation of  the  State  may  be  looked  to  in  order  to  ascertain  what, 
constitutes  a  cloud  upon  a  title,  and  that  such  cloud  could  be 
removed  by  a  court  of  the  United  States  sitting  in  equity  in  a  suit 
between  proper  parties.  The  question  did  not  arise  as  to  whether 
the  plaintiff  had  a  plain,  adequate  and  complete  remedy  at  law, 
but  whether  a  suit  to  remove  the  cloud  mentioned  would  lie  in  & 
federal  court.  Nothing  was  intended  at  variance  with  the  law  of 
Congress  excluding  the  jurisdiction  of  a  court  of  equity  where 
there  is  such  a  full  remedy  at  law,  or  in  conflict  with  the  consti- 
tutional guaranty  of  the  right  of  either  party  to  a  trial  by  jury  in 
such  cases.     In  Frost  v.  Sjpitlei/,  121  U.  S.  552,  557  (7  Sup.  CL 
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Bep.  1129;  30  L.  Ed.  1010),  subsequently  decided,  the  court 
referred  to  Holland  v,  Challen,  as  authorising  a  bill  in  equity  to 
quiet  title  in  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Nebraska  by  a  person  not  in  possession,  <*if  the  contro- 
versy is  one  in  which  a  court  of  equity  alone  can  afford  the  relief 
prayed  for,"  recognizing  that  the  decision  in  that  case  went  only 
to  that  extent. 

*  Judgment  affirmed. 

^OTB. — See  Epitome  of  oases:  Quieting  title. 
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PEET   V.   SHERWOOD. 
(43  Minn.  447.) 

Broker  to  obtain  loan— Commission  when  earned.    The 

^rights  and  duties  of  a  broker  employed  to  secure  a  loan  depend  upon  the 
.'  same  principles  as  when  he  undertakes  to  find  a  purchaser  of  property. 
*  The  borrower,  when  employing  a  broker  to  procure  a  loan  for  him,  impli- 
*edly  covenants  that  he  has  a  good  title,  and  if  the  loan  is  not  effected  in 

consequence  of  an  incumbered  or  defeotive  title,  the  broker  is  entitled  to 

his  commission. 

Collins,  J. 

Sec  355-  Facts  stated.  Plaintiff  was  a  mortgage- 
loan  broker,  to  whom  defendants  applied  for  a  loan  of  $20,000 
upon  a  city  lot.  The  application  was  in  writing,  upon  a  blank 
furnished  by  plaintiff,  in  which  the  lot  was  particularly  described 
as  to  size  and  location.  In  reply  to  one  of  the  printed  ques- 
^tionS;  defendants  stated  that  the  lot  was  free  and  clear  of  all  liens 
«iid  encumbrances,  except  <*$16,825,  to  be  clear."  Thereupon 
plaintiff  undertook  to  secure  the  required  amount  from  eastern  par- 
ties. A  few  days  later,  upon  being  informed  that  so  large  a  sum 
could  not  be  had  upon  the  security  offered,  defendant  agreed  in  writ- 
ing with  plaintiff,  <  'when  notified  of  an  acceptance  of  their  applica- 
tion for  a  loan,'*  to  pay  him  '^the  sum  of  2  per  cent,  on  face  of 
loan  dollars  for  his  services,  provided  the  loan  is  made  for  $18,- 
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500.* '  It  was  further  agreed  between  the  parties,  upon  discover- 
ing that  plaintiff's  correspondent,  a  corporation,  would  loan  no 
more  than  $17,000  upon  the  property,  that  it  should  be  secured 
by  a  first  mortgage  for  that  amount,  while  plaintiff  himself  should 
furnish  the  balance  of  $1,500,  to  be  secured  by  a  second  mort- 
gage. The  plaintiff  stood  ready  to  fulfill  his  agreement,  and  the 
corporation  had  agreed  to  loan  the  $17,000,  when  it  discovered  a 
defect  in  defendant's  title,  in  the  nature  of  an  easement, — a  pri- 
vate alley-way  ten  feet  in  width  upon  the  side,  and  eight  wide 
upon  the  rear,  of  the  lot;  and  the  corporation  thereupon  refused 
to  proceed  further.  Had  it  not  been  for  this  defect,  the  loan 
would  have  been  made.  Upon  account  of  it,  and  for  this  reason 
alone,  the  security  was  rejected.  This  action  was  brought  by  the 
plaintiff  to  recover  the  amount  of  his  commission,  precisely  as  if 
the  negotiations  had  ended  in  the  furnishing  of  the  money.  The 
trial  court  directed  a  verdict  for  the  defendants,  and  in  so  doing 
the  court  erred. 

Sec.  356.    Broker  to  obtain  loan— Bights  as  to 

commission.  The  rights  and  duties  of  a  broker  employed  to 
secure  a  loan  depend  upon  the  same  principles  which  govern 
the  broker  who  undertakes  to  find  a  purchaser  of  property,  and 
no  substantial  distinction  can  be  made.  The  inquiries  in  each 
case  are  what  did  the  broker  undertake  to  do?  Has  he  com- 
pleted his  undertaking?  And,  if  not,  is  the  difficulty  and  failuri . 
attributable  to  his  own  act,  or  that  of  the  party  by  whom  he  waa 
employed?  The  loan  broker  is  entitled  to  his  commissions  when 
he  has  procured  a  lender  who  is  ready,  willing  and  able  to  lend 
the  money  upon  the  authorized  terms.  This  done,  his  duty  is 
performed,  and  he  is  entitled  to  compensation  whether  the  loan  is 
consummated  or  not,  unless  his  right  thereto  is,  by  special  agree- 
ment, made  to  depend  upon  conditions  which  the  law  does  not 
annex  to  his  engagement  as  a  broker.  He  assumes  no  greater 
or  different  obligation  in  respect  to  title  in  case  of  a  loan  than 
when  employed  to  make  a  sale.  The  borrower,  when  employing 
a  broker  to  procure  or  make  a  loan  for  him,  always  does  so  upon 
the  implied  conditions  (if  there  be  no  express  stipulations  in 
respect  to  the  matter)  that  he  has  the  ability  and  will  make  or 
tender  to  the  lender  a  title  free  from  infirmity.  It  is  not  the 
broker's  duty,  and  no  part  of  his  engagement,  to  remove  incum- 
brances, or  to  cure  defects  in  title,  and,  if  the  loan  is  not  effected 
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in  consequence  of  an  incumbered  or  defective  title,  he  is  entitled 
to  his  commissions.  He  has  performed  his  contract;  the  default 
is  with  the  other  party.  Vinton  v.,  Baldicin,  88  Ind.  104  (45  Am. 
Rep.  447);  ffollei/  v.  Gosling,  3  E.  D.  Smith,  262;  Doly  v. 
Miller,  43  Barb.  629 ;  Knapp  v.  Wallace,  41  N.  Y.  477 ;  Gonzales 
V.  Broad,  57  Cal.  224;  Green  v.  Reed,  3  Fost.  &  F.  226;  Green 
V,  Lucas,  31  Law  T.  (N.  S.)  731;  Mecham  Ag.,  sec.  970. 

Finally,  it  is  argued  that  because,  after  discovering  the 
existence  of  the  alley-way,  plaintiff  urged  in  a  letter  to  the  cor- 
poration, that  the  lot  so  incumbered  was  ample  security  for  the 
amount  of  money  required,  and  because,  in  the  same  letter,  he 
stated  that,  if  the  loan  was  not  effected,  he  could  recover  nothing 
for  his  services  and  disbursements  in  the  transaction,  he  cannot 
prevail  in  this  action.  We  are  unable  to  see  why  he  should  be 
punished  for  attempting  to  convince  his  correspondent  that  it  was 
in  error  when  regarding  the  alley-way  as  seriously  impairing  the 
value  of  the  lot.  Nor  can  we  understand  why  he  is  prevented 
from  recovering  in  this  action  because  he  did  not  know,  or,  per- 
haps, misunderstood,  his  legal  rights  when  writing  to  the  corpo- 
ration. 

Order  reversed. 

Note.    See  annotations  to  next  case. 


PLANT   V.  THOMPSON. 
(42  Kan.  664.) 

Beal-estate  afirent— As  to  "when  he  is  entitled  to  ooxn- 
xnission.  If  the  agent  is  the  proonring  oanse  of  the  sale  he  is  entitled  to 
his  oommission,  eyen  though  all  of  the  negotiations  and  the  agreement  be 
made  by  the  party  without  the  aid  of  the  agent,  and  the  price  be  less  than 
given  to  the  agent. 

Sec.  357,  Facts  stated.  Action  brought  by  Thomp- 
son &  Miller  to  recover  of  D.  A.  Plant  and  wife  their  commission 
for  the  sale  of  real  estate.  The  plaintiffs  were  partners,  selling 
real  estate  on  commission.  The  defendants  placed  in  their  hands 
in  January,  1887,  a  farm  in  Shawnee  county  for  sale,  the  plain- 
tiffs say  for  the  price  of  $3,750,  the  defendants  $4,000.  The 
farm  was  subsequently  sold  to  George  Kellam  by  Mrs.  Plant  for 
$3,500.     The  plaintiffs,  shortly  after  the  farm  was  left  with  them 
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for  sale,  called  Kellam's  attention  to  it,  and  at  that  time  he  said 
he  had  a  brother-in-law  visiting  him  from  Iowa,  who  might  buy 
the  farm.  Shortly  afterward  the  brother-in-law  returned  to  Iowa 
without  purchasing  any  land  in  Kansas.  On  the  21st  of  March, 
1887,  Mrs.  Plant  called  at  plaintiffs'  office,  and  said  as  there  was 
a  mortgage  of  $1,200  upon  this  land  coming  due  the  28th  of  the 
month,  she  was  very  anxious  to  sell  it  at  once,  and  said  she  would 
like  to  put  the  land  in  other  agents'  hands  also,  and  would  try  to 
sell  it  herself.  Miller,  one  of  the  plaintiffs,  told  her  that  would 
be  all  right,  and  that  if  she  sold  it  herself  they  would  not  charge 
her  any  commission  unless  she  sold  to  Kellam ;  in  that  event,  they 
should  claim  their  commission;  Mrs.  Plant  denies  this  part  of 
their  conversation.  Two  or  three  days  afterward,  Mrs.  Plant 
called  upon  Rellam  and  sold  the  land  to  him  for  his  sister  and 
her  sons,  although  the  deed  was  made  directly  to  Kellam  and  one 
E.  H.  Blake.  Mrs.  Plant  herself  states  that  she  was  first  informed 
that  Kellam  wished  to  buy  the  farm  through  the  plaintiffs ;  Kel- 
lam states,  however,  that  he  had  entered  into  no  negotiations  with 
the  plaintiffs  concerning  it,  and  that  the  land  had  passed  from  his 
mind  at  the  time  Mrs.  Plant  called  upon  him.  A  judgment  was 
rendered  in  favor  of  plaintiffs  for  $175;  defendants  moved  for  a 
new  trial,  which  was  overruled.  They  bring  the  case  here  for 
review. 

Holt,  C. 

Sec  358.  Real-estate  agent — As  to  when  he  is 
entitled  to  compensation.  In  the  petition  in  error  the 
overruling  of  the  motion  for  a  new  trial  is  not  assigned  as  an 
error,  but  there  is  no  point  made  upon  this  plainly  and  squarely 
in  the  briefs  of  plaintiffs.  If  the  attention  of  defendants  had 
been  called  to  it,  that  defect  might  have  been  cured  in  this  court; 
in  the  manner  it  is  presented  in  the  briefs  we  shall  disregard  it. 
The  defendants  claim  that  there  was  error  in  giving  and  refusing 
instructions,  and  that  the  verdict  is  contrary  to  the  evidence. 
There  is  really  but  little  conflict  in  the  evidence  brought  before 
us.  Taking  even  the  uncontrac^cted  testimony,  we  believe  the 
Judgment  is  correct,  and  without  following  specifically  the  objec- 
tions of  defendant,  we  will  give  our  reasons  for  affirming  it. 
From  the  testimony  of  Mrs.  Plant  it  appears  that  her  attention 
was  first  called  to  Kellam  as  a  probable  purchaser  by  the  plain- 
tiffs.    To  be  sure  they  entered  into  no  negotiations  with  him 
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for  a  sale,  and  it  was  sold  for  a  less  price  than  that  given  the 
agents.  It  was  also  sold  by  her  without  any  aid  from  the  plain- 
tiffs, except  that  her  attention  was  directed  to  Kellam  by  them. 
This  view  of  the  case  is  as  favorable  to  the  defendants  as  the  tes- 
timony will  Justify,  and  yet  under  the  circumstances  the  plain- 
tiffs were  entitled  to  their  commission.  They  introduced  the 
purchaser  to  the  seller,  and  by  that  means  the  sale  was  made. 

In  Lloyd  v.  Matthews^  51  N.  Y.  124,  in  a  case  similar  to  this 
one,  the  court  says:  <<It  is  sufficient  to  entitle  a  broker  to  com- 
pensation that  the  sale  is  effected  through  his  agency  as  its  pro- 
curing cause ;  and  if  his  communications  with  the  purchaser  were 
the  cause  or  means  of  bringing  him  and  the  owner  together,  and 
the  sale  resulted  in  consequence  thereof,  the  broker  is  entitled  to 
recover."  In  Arrington  v.  Cary^  5  Baxt.  (Tenn.)609,  it  is  said: 
<  'When  a  broker  or  agent  is  employed  to  sell  real  estate,  and  pro- 
duces a  person  who  ultimately  becomes  a  purchaser,  he  is  en- 
titled to  his  commission,  although  the  trade  may  be  effected  by 
the  owner  of  the  property." 

Also,  from  Carter  v,  Wehstery  79  111.  435,  we  quote  a  part  of 
the  opinion,  which  explains  itself:  ^'Plaintiff  engaged  Bruner  to 
secure  a  purchaser  for  defendant's  land,  and  according  to  the 
custom  that  prevails,  Bruner  induced  Gun,  another  real  estate 
agent,  to  interest  himself  to  find  a  buyer  for  the  land.  Gun  did 
mention  the  fact  that  this  property  was  for  sale  to  Mr.  Mears, 
and  through  the  information  thus  obtained  Mr.  Mears  sr.  went 
directly  to  defendant  and  bought  the  property  of  him.  The 
effect  of  what  plaintiff  did  was  to  present  to  defendant  a  person 
who  made  an  offer  for  the  property  that  he  was  willing  to  and  did 
accept.  This  was  all  plaintiff  undertook  to  do,  *  *  *  or  all  he 
bad  to  do  to  earn  his  commission. ' '  In  Royster  v,  Mayeveney^  9 
Lea  (Tenn.)  148,  it  is  said:  <<If  a  broker  is  employed  to  sell 
property,  and  he  first  brings  the  property  to  the  notice  of  the 
purchaser,  and  upon  such  notice  the  sale  is  effected  by  the 
owner,  the  broker  is  entitled  to  commission. " 

The  court  in  Tyler  v.  Parr,  52  Mo.  249,  speaking  by  Judge 
Wagner,  said:  <*The  law  is  well  established  that,  in  a  suit  by  a 
real-estate  agent  for  the  amount  of  his  commission,  it  is  imma- 
terial that  the  owner  sold  the  property  and  concluded  the  bargain. 
If  after  the  property  is  placed  in  the  agent's  hands,  the  sale  is 
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brought  about  or  produced  by  his  advertisement  and  exer- 
tions, he  will  be  entitled  to  his  commissions." 

See  also  Sussdorffv.  Schmidt ,  55  N.  Y.  319;  Lincoln  v,  Mc- 
Clatchie,  36  Conn.  136;  Shepherd  v.  ffedden,  29  N.  J.  L.  334; 
Winans  v.  JaqueSj  10  Daly  487]  Goffe  v,  Gihson^  18  Mo.  App.  1; 
Anderson  v.  Cox,  16  Neb.  20  (20  N.  W.  Rep.  10);  Bell  v.  Kaiser 
50  Mo.  150;  Williams  v,  Leslie,  111  Ind.  70  (12  N.  E..Rep.  102); 
Doonan  v,  Ives,  73  6a.  295 ;  Dolan  v.  Scanlan,  57  Cal.  261 ; 
Armstrong  V.  Wann,  29  Minn.  126  (12  N.  W.  Rep.  345);  Fitch, 
Real-Estate  Agency,  119,  120. 

The  claim  of  the  plaintiffs  for  commission  is  not  affected 
because  the  defendants  saw  fit  to  sell  the  same  land  for  a  price 
less  than  they  gave  it  to  plaintiff's  to  sell.  In  this  connection 
Mrs.  Plant  testified:  <<I  thought  if  I  could  make  a  sale  myself  I 
could  sell  it  cheaper  and  would  not  have  to  pay  commission." 
The  defendants  will  not  be  allowed  to  take  advantage  of  their 
introduction  to  the  purchaser  by  plaintiffs,  and  reap  the  benefits 
of  the  sale  made  to  him  in  consequence,  and  then  escape  all  lia- 
bility of  paying  them  their  commission  because  they  sold  the  land 
for  a  sum  less  than  the  price  given  their  agents,  where  the  reduc- 
tion was  made  of  their  own  accord.  Stewart  v.  Mather,  32  Wis. 
344;  Kock  v.  Emmerling,  22  How.  69  (16  L.  Ed;  292);  Woods  t?. 
Stephens,  46  Mo.  555;  Reynolds  v.  Tompkins,  23  W.  Va.  229; 
Lincoln  v.  McClatchie,  supra]  Wharton's  Agency  and  Agents, 
sec.  o^«/. 

We  recommend  that  the  judgment  be  afiSrmed. 

By  the  Court:  It  is  so  ordered. 

All  the  Justices  concurring. 

ANNOTATIONS. 

Sec.  359.  Oreation  of  agency — Authority,  duties 

and  liabilities.  A  contract  employing  a  real  estate  broker 
need  not  be  in  writing,  Fischer  v.  Bell,  91  Ind.  243;  and  a  person 
may  employ  another  to  negotiate  a  sale  of  real  estate  without  giv- 
ing him  written  authority  so  to  do.  Monroe  v.  Snow,  131  III. 
126  (23  N.  E.  Rep.  401).  In  California  the  statute  requires  «*an 
agreement  authorizing  or  employing  an  agent  or  broker  to  pur- 
chase  or  sell  real  estate  for  compensation  or  a  commission."  to  be- 
in  writing.  Civil  Code,  sec.  1624.  Under  this  statute  it  is  helcl 
that  no  recovery  by  a  broker  or  agent  for  effecting  a  sale  of  real 
estate  could  be  had,  unless  he  was  employed,  by  an  agreement  in 
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writing,  for  that  purpose;  but  a  written  memorandum,  signed  by 
the  principal,  reading,  <*Henry  Toomy  can  arrange  for  the  sale  of 
my  ranch  in  Nevada,  as  per  within  memorandum,''  was  held  suf- 
ficient. Toomy  v.  Dunphyy  86  Cal.  639.  Where  a  contract  was 
xeduced  to  writing  and  agreed  upon  by  the  parties,  but  never 
fiigned,  it  was  held  that  the  parties  acting  under  it  were  bound  by 
its  provisions.  Cheen  v.  Cole,  15  S.  W.  Rep.  317.  An  agency 
to  sell  land  is  not  created  by  a  land-owner  giving  to  a  broker,  at 
his  request,  a  list  of  his  lands,  with  their  net  price  per  acre. 
White  V,  Templeton,  15  S.  W.  Rep.  483;*  but  it  was  held  that 
where  a  firm  of  real  estate  brokers  sent  a  letter  of  inquiry  (enclos- 
ing  their  business  card)  to  a  land  owner;  he  replied  stating  his 
price  and  commission  he  would  pa}',  an  agency  was  created. 
Stephens  v.  Scott,  43  Kan.  285  (23  Pac.  Rep.  555);  and  the  same 
case  holds  that  where  an  agency  is  once  established  it  continues 
unless  revoked  or  modified  by  direct  action  on  the  part  of  one  or 
the  other  of  the  parties,  or  by  a  change  of  circumstances  effecting 
a  revocation  or  modification  of  the  agency. 

A  real  estate  agent,  like  any  other  agent,  is  not  allowed  to 
place  himself  in  a  position  in  which  duty  and  interest  conflict,  or 
-be  permitted  to  make  a  profit  out  of  his  agency,  Crump  v,  Inger- 
rtoll,  44  Minn.  84  (46  N.  W.  Rep.  144);  Moseley  v.  Buck,  3  Mun- 
ford  (Va.)  232  (5  Am.  Dec.  508);  and  an  authority  to  sell  land  at 
A  price  not  less  than  a  specified  sum  imposes  upon  the  agent  the 
^uty  of  selling  and  accounting  for  the  highest  price  attainable. 
Miller  V.  Louisville  &  Nashville  R.  /?.  Cb.,  83  Ala.  274  (4  So. 
Rep.  842 ;  3  Am.  St.  Rep.  722). 

In  a  recent  case  in  Pennsylvania  it  is  held  that  if  an  agent 
having  a  written  authority  to  sell  land  for  a  specified  price,  con- 
tracts for  its  sale  at  a  greater  price,  and  concealing  this  fact  from 
his  principal,  obtains  a  conveyance  of  the  latter's  title  for  the 
originall}^  specified  price,  after  which  he  consummates  a  sale  pre- 
Tiously  contracted  for,  such  agent  is  bound  to  account  to  the 
principal  for  the  difference  between  the  amount  paid  by  him  for 
the  title  and  the  proceeds  of  the  sale  made  by  him.  Kramer  v, 
Winslow,  130  Pa.  St.  484  (18  Atl.  Rep.  923;  17  Am.  St.  Rep. 
782). 

<<The  law  holds  an  agent  to  the  obligation  of  loyalty  to  his 
employer  in  the  matter  of  his  agency,  and  if  he  fails  in  that  he 
may  not  recover  for  his  services.     But  there  must  be  bad  faith 
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on  his  part  to  produce  such  a  result.  If  he  honestly  err  in 
judgment  to  the  injury  of  his  employer,  he  may  or  may  not  be 
liable  to  respond  therefor  in  damages,  or  to  a  reduction  of  his 
compensation  as  such  agent,  but  he  does  not  thereby  forfeit  his 
contract  for  at  least  some  compensation. "  Hinton  v,  Coleman^  76 
Wis.  220  (45  N.  W.  Rep.  26). 

A  power  without  restriction  to  sell  and  convey  real  estate, 
gives  authority  to  the  agent  to  deliver  deeds  with  general  war- 
ranty binding  on  the  principal,  where,  under  the  circumstances, 
this  is  the  common  and  usual  mode  of  assurance,  Schultz  v. 
GHjffin,  121  N.  Y.  294  (24  N.  E.  Rep.  480).  A  written  instru- 
ment, signed  by  the  land  owner  only,  giving  the  exclusive  right 
to  sell  certain  described  lands  of  his,  for  a  period  of  three 
months,  to  a  party  named  and  designated  in  such  writing,  and 
stating  a  specified  sum  to  be  paid  such  party  as  commission  in 
case  of  sale,  is  not  a  contract,  for  want  of  mutuality,  but  a 
present  authority  to  sell  the  land,  revocable  at  any  time  before 
a  sale  should  be  effected  unless  the  party  named  in  such  instru- 
ment should  complete  a  contract  by  an  acceptance  of  the  offer 
Stensgaard  v.  Smith,  43  Minn.  11  (44  N.  W.  Rep.  669;  19  Ant 
St.  Rep.  205).  A  letter  to  a  real  estate  agent  stating  that  the 
owner  **will  sell"  at  a  specified  price  and  allow  a  certain  com- 
mission does  not  give  the  agent  power  to  make  a  binding  exe- 
cutory contract  of  sale.      Grant  v.  Ede,  85  Cal.  418. 

Sec.  360.  OommiSBion.  Whenever  the  agent  pro- 
duces a  purchaser  who  is  ready,  able,  and  willing  to  buy  on  the 
owner's  terms,  his  commission  is  due  and  may  be  collected, 
although  the  trade  may  not  be  ultimately  consummated. 
Stephens  v.  Scott,  43  Kan.  285  (23  Pac.  Rep.  555);  Burns  v,  Oli- 
phant,  78  lo.  456  (43  N.  W.  Rep.  289);  Cullenv.  Bell,  43  Minn. 
226  (45  N.  W.  Rep.  428);  Phelps  v.  Prusch,  83  Cal.  626  (23  Pac. 
Rep  1111);  Greenwood  V.  Burton,  27  Neb.  808  (44  N.  W.  Rep. 
28);  Monroe  v.  Snow,  131  111.  126  (23  N.  E.  Rep;  401);  Willes  v. 
Smith,  77  Wis.  81  (45  N.  W.  Rep.  666);  Lockwood  v.  Rose,  125 
Ind.  588  (25  N.  E.  Rep.  710);  Cheatham  v.  Yarhrough,  (Tenn.) 
15  S.  W.  Rep.  1076,*  and  cases  there  collected.  It  makes  no 
difference  that  a  binding  contract  of  sale  has  not  been  made. 
Lockwood  v.  Rose,  125  Ind.  588  (25  N.  E.  Rep.  710);  Fischer  t?. 
Bell,  91  Ind.  243.  See  Richards  v.  Jackson,  31  Md.  250  (1  Am. 
Bep.  49).    In  a  recent  case  in  Minnesota  it  is  held  that  a  broker 
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does  not  earn  his  commission  by  procuring  a  person  to  proceed 
BO  far  towards  a  contemplated  purchase  as  to  pay  a  part  of  the 
price  as  earnest  money,  but  who  enters  into  no  obligatory  con- 
tract to  purchase,  and  who,  upon  an  examination  of  the  title,  re- 
fuses to  accept  a  deed.  Ycager  v.  Kehey,  49  N.  W.  Rep.  199;* 
and  where  the  land-owner  sent  a  proposal  to  a  broker  in  these 
words:  **If  you  send  or  cause  to  be  sent  to  me,  by  advertisement 
or  otherwise,  any  party  with  whom  I  may  see  fit  and  proper  to 
effect  a  sale  or  exchange  of  my  real  estate  above  described,  I  will 
pay  you  the  sum  of  $200,"  it  was  held  that  a  sale  must  actually 
be  consummated  before  he  could  claim  his  commission.  Walker 
V.  Firel,  101  Mass.  257  (2  Am.  Rep.  352.) 

If,  on  account  of  failure  of  owner's  title,  or  his  refusal  to 
make  a  conveyance,  or  any  other  delinquency  on  his  part,  the 
consummation  of  the  sale  is  prevented,  the  agent  having  fully  per- 
formed his  part  of  the  agreement,  he  is  entitled  to  his  commis- 
sion, Phelps  V,  Prusch,  83  Cal.  626  (23  Pac.  Rep.  1111);  Willes 
r.  Smith,  77  Wis.  81  (45  N.  W.  Rep.  666) ;  Stephens  v,  Scott,  43 
Kan.  285  (23  Pae.  Rep.  555);  and  in  such  cases  the  agent's  right 
to  recover  his  commission  is  not  defeated  by  the  fact  that  it  was, 
under  the  contract,  to  be  paid  out  of  the  proceeds  of  the  sale. 
Cheatham  v.  Yarhrough,  15  S.  W.  Rep.  1076.*  If,  in  such  cases, 
the  compensation  is  not  fixed  the  broker  will  be  entitled  to  recover 
the  usual  and  customary  reasonable  compensation  for  the  services. 
Monroe  v.  Snow,  131  HI.  126,  136  (23  N.  E.  Rep.  401).  The 
solvency  and  ability  of  a  purchaser,  procured  by  a  real  estate 
agent,  to  perform  the  obligations  of  his  contract  will  be  presumed 
until  the  contrary  is  proved.  Grosse  v.  Cooley,  43  Minn.  188 
(45  N.  W.  Rep.  15).  The  parties  may  agree  that  no  commission 
is  to  be  paid,  unless  a  sale  is  actually  consummated ;  and  in  such  a 
case  the  agent  does  not  acquire  any  right  to  his  commission  by 
merely  producing  a  purchaser  who  is  ready,  able  and  willing  to 
accept  the  principal's  terms  unless,  the  principal,  by  fraud  or  bad 
faith,  prevents  the  consummation  of  the  sale.  Flower  v.  Davidson, 
44  Minn.  46  (46  N.  W.  Rep.  308). 

Sec  361.  Sale  by  owner.  Exclusive  right  to  sell  not 
being  given,  the  owner  may  sell  independent  of  the  agent,  and  in 
such  case  he  will  not  be  liable  to  the  agent  for  commission  unless 
he  sells  to  a  purchaser  procured  by  the  agent.  Dole,  Admr,,  v. 
Sherwood,  41  Minn.  535  (45  N.  W.  Rep.  569;  16  Am.  St.  Rep. 
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731;  5  L.  R.  A.  720);  McClave  t?.  Paine,  49  N.  T.  561  (10  Am. 
Kep.  431) ;  Stewart  v.  Murray,  92  Ind.  543  (47  Am.  Rep.  167).  How- 
ever, if  the  agent  is  the  procnring  cause  of  the  sale,  he  is  entitled 
to  his  commission,  although  the  owner  negotiates  the  sale  him- 
self, not  knowing  at  the  time  that  he  is  selling  to  a  purchaser  pro- 
cured by  the  agent.  Graves  v.  Bains  dh  Woodward,  78  Texas, 
92  (14  S.  W.  Rep.  256);  Scott  v.  Patterson  dc  Parker,  53  Ark.  49 
(13  S.  W.  Rep.  419).  In  the  last  case  the  court  quote  with  ap- 
proval the  following  language  from  the  case  of  Tyler  v.  Park,  52 
Mo.  249:  <<The  law  is  well  settled  that  in  a  suit  by  a  real  estate 
agent  for  the  amount  of  his  commissions  it  is  immaterial  that  tfie 
owner  sold  the  property  and  concluded  the  bargain.  If,  after  the 
property  is  placed  in  the  agent's  hands,  the  sale  is  brought^bout 
or  procured  by  his  advertisements  and  exertions,  he  will  be  entitled 
to  his  commissions.  Or  if  the  agent  introduces  the  purchaser  or 
discloses  his  name  to  the  owner,  and  through  such  introduction 
or  disclosure,  negotiations  are  begun,  and  the  sale  of  the  property 
is  effected,  the  agent  is  entitled  to  his  commissions,  though  the 
sale  may  be  made  by  the  owner.' ' 

But  where  the  sale  is  made  exclusively  by  the  efforts  of  the 
land-owner,  to  a  party  with  whom  he  had  been  negotiating  before 
having  any  dealings  with  the  broker,  the  latter  can  claim  no  com. 
mission.  White  v,  Templeton,  15  S.  W.  Rep.  483*;  and  where  the 
agent  fails  to  consummate  a  sale  on  account  of  his  proposed  pur. 
chaser  voluntarily  terminating  the  negotiation,  or  the  termination 
of  his  agency  by  the  principal  in  good  faith,  he  cannot  claim  com- 
mission on  account  of  a  subsequent  sale  to  such  purchaser  by 
the  land-ower  unless  fraud  is  practiced  by  the  latter.  Cullem  v. 
Bell,  43  Minn.  226  (45  N.  W.  Rep.  428);  Sihbald  v,  Bethlehem 
Iron  Co:  83  N.  Y.  378  (38  Am.  Rep.  441).  In  the  last  case  the 
court  say: 

<*It  follows,  as  a  necessary  deduction  from  the  established 
rule,  that  a  broker  is  never  entitled  to  commissions  for  unsuccess- 
ful  efforts.  The  risk  of  a  failure  is  wholly  his.  The  reward 
comes  only  with  his  success.  That  is  the  plain  contract  and  con- 
templation  of  the  parties.  The  broker  may  devote  his  time  and 
labor,  and  expend  his  money  with  ever  so  much  devotion  to  the 
interests  of  his  employer,  and  yet  if  he  fails,  without  effecting  an 
agreement  or  accomplishing  a  bargain,  he  abandons  the  effort,  or 
his  authority  is  fairly  and  in  good  faith  terminated,  he  gains  no 
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right  to  commissions.  He  loses  the  labor  and  effort  which  was 
staked  upon  success.  And  in  such  event  it  matters  not  that  after' 
his  failure,  and  the  termination  of  his  agency,  what  he  has  done 
proves  of  use  and  benefit  to  the  principal.  In  a  multitude  of  cases 
that  must  necessarily  result.  He  may  have  introduced  to  each 
other  parties  who  otherwise  would  have  never  met;  he  may  have 
created  impressions,  which  under  later  and  more  favorable  cir- 
cumstances naturally  lead  to  and  materially  assist  in  the  consum- 
mation of  a  sale ;  he  may  have  planted  the  very  seed  from  which 
others  reap  the  harvest;  but  all  that  gives  him  no  claim.  It  was  part 
of  his  risk  that  failing  himself,  not  successful  in  filling  his  obli- 
gation, others  might  be  left  to  some  extent  to  avail  themselves  of 
the  fruit  of  his  labors." 

A 

Sec  362.  Double  COmmiSBlon.  A  broker  acting  at 
once  for  both  vendee  and  purchaser  assumes  a  double  agenc}^ 
disapproved  by  the  law,  and  he  can  recover  compensation  from 
neither  unless  his  double  employment  was  known  and  assented 
to  by  both,  Rice  v.  Wood,  113  Mass.  133  (18  Am.  Rep.  459); 
Lynch  V,  Fallon,  11  R.  I.  311  (23  Am.  Rep.  458);  Scrthner  v. 
Collar,  40  Mich.  375  (29  Am.  Rep.  541);  Bell  v.  McConnell,  37 
Ohio  St.  396  (41  Am.  Rep.  528);  but  he  may  recover  a  com- 
mission from  both  parties  where  he  acts  openly  and  fairly  and  with 
their  knowledge  and  consent.  Bdl  v.  McConnell,  supra;  Ftn- 
ton  V,  Baldwin,  88  Ind.  104  (45  Am.  Rep:  447).  In  a  recent 
case  it  is  held,  <<that  a  broker  who  merely  brings  the  parties 
together,  and  has  no  hand  in  the  negotiations  between  them,  and 
where  they  make  their  own  bargain  without  his  aid  or  interfer- 
ence, can  receive  legally  a  compensation  from  both  of  them, 
though  each  was  Ignorant  of  his  employment  by  the  other." 
Ranney  v.  Donavan,  78  Mich.  318  (44  N.  W.  Rep.  276).  And 
in  support  of  this  the  court  cite:  Mullen  v.  Keetzleh,  7  Bush, 
253;  Herman  v.  Martineau,  1  Wis.  151;  Grant  v.  Hardy,  33 
Wis.  668;  Rnpp  v,  Sampson,  16  Gray,  398;  Collins  v.  Fowler, 
8  Mo.  App.  588;  Orton  v.  Scofield,  61  Wis.  382  (21  N.  W. 
Rep.  261);  Barry  v.  Schmidt,  57  Wis.  172  (15  N.  W.  Rep.  24)." 
And  this  same  case  holds  that  one  broker  may  employ  another 
broker  to  assist  in  securing  a  purchaser,  and  agree  to  divide  the 
profits  with  him.  But  in  cases  of  this  kind  the  claim  of  the 
additional  brokers  for  compensation  is  against  the  party  employ- 
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ing  them,  and  not  the  land-owner.  Morse  v,Traynor^  26  Neb. 
594  (42  N.  W.  Rep,  719). 

Sec.    363.    MiBcellaneouB    notes.    Where  specific 

performance  of  an  agent's  contract  is  sought  to  be  enforced  it 
must  be  clearly  shown  that  the  contract  made  comes  within 
the  provisions  of  the  authority  given  him.  Stephens  v.  Soule^  83 
Cal.  438  (23  Pac.  Rep.  523) ;  i?7aiV  r.  Sheridan,  86  Va.  527  (10 
S.  E.  Rep.  414).  A  broker  who  is  authorized  to  contract  for 
the  sale  of  land  at  a  <<net"  price  per  acre  must  obtain  the  re- 
quired price  per  acre,  and  suflScient  to  cover  whatever  expenses 
are  included  by  the  word  **net."  Stephens  v.  Soule,  83  Cal.  438 
(23  Pac.  Rep.  523) ;  and  where  the  land-owner  in  his  contract 
with  a  broker,  states,  <*I  will  take  $7,500  net  to  me,"  the  inten- 
tion is  that  the  property  shall  bring  him  that  sum  free  of  all  ex- 
penses, and  not  that  the  broker  shall  receive  as  compensation  all 
the  purchase  money  above  that  sum.  Tumley  v.  Micheal,  15 
S.  W.  Rep.  912*.  In  an  action  for  commissions,  an  allegation 
in  the  complaint  that  the  plaintiff  sold  the  land  necessarily  in- 
cludes the  allegation  that  he  found  a  purchaser  for  the  same. 
Lockwood  V.  Rose,  125  Ind.  588  (25  N.  E.  Rep.  710).  In  such 
an  action,  other  parties  who  claim  commissions  on  account  of  the 
same  transaction  are  not  necessary  parties  defendant,  although 
the  defendant  requests  that  they  be  made  such.  Fischer  v.  Holmes, 
123  Ind.  525  (24  N.  E.  Rep.  377).  A  judgment  in  favor  of  a 
land-owner  against  the  agent  of  his  brokers  does  not  bar  their 
right  to  compensation.  Morse  v.  Traynor,  26  Neb.  594  (42  N. 
W.  Rep.  719).  A  county  commissioner  cannot  legally  demand  or 
accept  a  commission  or  profit  for  selling  property  for  the  county, 
whether  he  performed  his  duties  as  such  commissioner  with  or 
without  compensation ;  and  the  other  county  commissioners  can 
not  authorize  the  charging  of  such  commission.  Dorsett  v. .  Gar- 
rard, 85  Ga.  734.  See  generally  upon  the  subject  of  Real  Estate 
Agents,  note  to  the  case  of  Walker  t?.  Osgood,  93  Am.  Dec.  171- 
178,  As  .to  when  the  employment  of  a  broker  by  a  part  owner 
of  land  will  render  the  other  part  owners  liable  for  his  commis- 
sions, in  case  of  a  sale,  see  Graves  v.  Bains  and  Woodward,  78 
Tex.  92  (14  S.  W.  Rep.  266.) 


RECORDING  DEEDS. 

CHRISTT  £T  AL.  Y.  BURGH. 
(25  Fla.  942.) 

Lost  deed— Presumptions  as  to  its  exeoution.  <*Iii  case  of 
a  lost  or  destroyed  writing,  the  law  is  liberal  in  allowing  presmnptions  as 
to  its  regularity." 

BeoordinfiT  deeds^Lost  deed  of  a  married  woman— Stat- 
ute oonstrued.  A  statute,  which  provides  that  %he  real  estate  of  the 
wife  shall  only  be  oonreyed  by  a  joint  deed  of  the  husband  and  wife,  duly 
attested,  authenticated  and  admitted  to  record,"  was  held  not  to  be  imper- 
atiye,  so  as  to  render  inyalld  the  deed  of  a  married  woman,  in  which  her 
husband  properly  joins,  and  which  was  lost  after  being  deliyered  and 
before  being  recorded. 

McWhorter,  C.  J. 

Sec«  364.  Facts  stated.  Joshua  L.  Barch  and  Har. 
riett  H.  Burch,  in  lier  own  right  and  as  the  executrix  of  her  hus- 
band, Smith  Burch,  filed  a  bill  in  the  Circuit  Court  of  Duval 
county  against  Mary  M.  Christy  and  William  H.  Christy,  husband 
of  the  said  Mary.  The  bill  alleges  that  on  the  16th  day  of  Decem- 
ber, A.  D.  1868,  one  Edward  Houstoun  was  seized  in  fee  of  the 
following  lands  in  said  state  and  county,  to-wit:  <<A11  that  cer- 
tain  piece  or  parcel  of  land  situated  and  being  one  mile  west  of 
the  City  of  Jacksonville,  county  of  Duval  and  State  of  Florida, 
upon  a  branch  known  as  the  <Brick  Yard  Branch, '  and  more  par- 
ticularly described  as  follows,  to-wit:  Beginning  at  a  point  in 
the  centre  of  the  channel  of  the  said  Brick  Yard  branch,  on  the 
north  side  of  the  culvert  of  the  Florida  Central  railroad  over  said 
branch,  and  running  thence  down  and  along  said  branch  in  its 
channel  in  all  its  meanderings  to  McCoy's  creek,  thence  eastwardly 
down  said  creek  to  the  western  boundary  line  of  land  formerly 
owned  by  J.  C.  Jaques,  thence,  northwesterly  along  the  line  of 
said  land  to  a  point  such  that  a  line  drawn  thence  due  west  will 
strike  the  stump  of  a  persimmon  tree  which  was  a  station  tree  on 
the  line  separating  the  land  of  William  Sedgwick  from  the  land 
herein  described,  and  conveyed  formerly  of  Joseph  S.  Baker, 
thence  westwardly  along  said  line  to  a  point  such  that  a  line 
drawn  thence  due  north  would  strike  the  southwest  corner  of  a  lot 
of  land  owned  by  one  Bumham,  thence  northwardly  on  a  line  par- 
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allel  with  the  boundary  line  of  the  aforesaid  Sedgwick  land  to  the 
southern  boundary  line  of  the  aforesaid  Bumham's  land, 
thence  westwardly  along  the  said  southern  boundary  line  to  a  lot 
known  as  the  Brick  Yard  Church  lot,  thence  along  the  boundary 
line  of  said  church  lot,  southwardly,  westwardly  and  northwardly 
to  the  starting  point  And  also  that  other  piece  or  parcel  of  land 
situated  and  being  in  the  same  county  and  State,  in  La  Villa,  and 
known  as  the  School  House  lot,  being  bounded  on  the  north  by 
lands  belonging  to  the  heirs  of  one  Huffman,  on  the  east  by  lands 
sold  by  the  said  Joseph  S.  Baker  to  F.  F.  L'Engle,  on  the  south 
by  a  street  separating  it  from  lands  sold  to  J.  G.  Jacques,  and  on 
the  west  by  a  thirty-foot  street  separating  it  from  lands  of  Wil- 
liam Sedgwick,  containing  one  and  a  quarter  acres,  more  or  less." 

That  said  Houstoun  on  said  last  mentioned  day  conveyed  said 
lands  by  warranty  deed  to  your  orator,  J.  L.  Burch,  and  his  brother 
Smith  Burch,  unincumbered;  that  at  the  time  of  execution 
of  said  deed  by  said  Houstoun,  he  delivered  possession  of  said  land 
to  your  orator,  J.  L.  Burch,  and  said  Smith  Burch,  and  that  they 
jointly,  in  the  lifetime  of  said  Smith,  held  open  and  notorious 
possession  of  said  land,  and  erected  valuable  brick  buildings  on 
the  same,  and  since  the  death  of  said  Smith  Burch,  your  orators 
have  held  continued  possession  of  the  same,  and  have  continued 
to  make  improvements  thereon.  The  bill  further  alleges  that  a 
short  time  before  the  sale  by  said  Houstoun  to  J.  L.  Burch,  defend- 
ant Mary  L.  Christy,  being  seized  in  her  own  right  of  the  above 
described  lands,  together  with  her  husband,  William  H.  Christy, 
conveyed  by  deed  the  said  lands  to  said  Houstoun,  which  deed 
was  duly  and  properly  acknowledged,  but  never  recorded ;  that 
this  deed  from  said  defendants  to  Houstoun  is  one  of  the  links 
in  the  complainant's  chain  of  title,  and  that  the  loss  of  the 
same,  as  is  afterwards  set  forth  in  said  bill,  is  a  cloud  upon 
complainant's  title;  that  said  deed  from  Christy  and  wife  to 
Houstoun  was  lost,  and  that  it  was  never  recorded;  that  com- 
plainante  had  exhausted  every  means  in  their  power  to  find 
said  deed,  but  without  success;  that  when  it  was  found  that 
said  lost  deed  could  not  be  discovered,  said  Houstoun  employed 
one  James  M.  Daniel  as  his  agent,  who  requested  said  defentants 
to  give  to  said  Houstoun  a  quitclaim  deed  of  the  said  lands,  and 
that  they  agreed  to  do  so,  and  that  said  Daniel  prepared  and  ten- 
dered  to  them  for  execution  a  quitclaim  deed  for  said  landis, 
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but  the  defendants  failed  to  execute  the  same,  and  making  various 
excuses  for  such  failure ;  that  said  Houstoun  died  in  the  year  1875 ; 
that  said  William  H.  Christy,  on  the  22nd  of  August,  1872,  in  a 
letter  to  F.  F.  L'Engle,  admitted  the  making  of  the  deed  by  himself 
and  wife  to  said  Houstoun,  said  letter  is  appended  to  the  bill  as  an 
exhibit;  that  during  all  the  time  of  the  occupation  of  said  land 
by  orator  J.  L.  Burch  and  his  brother,  Smith  Burch,  they  have 
stood  by  and  seen  valuable  improvements  erected  by  them  with- 
out claiming  or  attempting  to  claim  the  same ;  that  said  defend, 
ants,  taking  advantage  of  the  accidental  loss  of  said  deed,  have 
commenced  a  suit  in  ejectment  against  your  orators  for  the  pos- 
session of  said  land,  except  the  School  House  lot.  The  bill  prays 
for  an  injunction  restraining  the  defendants  from  prosecuting  fur- 
ther said  ejectment  suit,  and  that  it  may  be  decreed  that  all  the  in- 
terest of  said  defendants  in  said  land  passed  by  said  deed  to  Hous- 
toun, and  that  complainant's  title  is  perfect  as  against  said  defend- 
ants and  any  person  claiming  under  them. 

Mary  M.  Christy  and  Wm.  H.  Christy  separately  answered 
the  bill.  The  answer  of  Mrs.  Christy  alleges  that  she  and  her 
husband  made  an  oral  agreement  with  said  Houstoun  to  sell  him 
a  certain  tract  of  lands  known  as  the  Baker  lands  which  she 
had  purchased  in  her  own  right  from  one  Baker,  lying  along 
and  east  of  the  brick  yard  branch  south  of  the  old  alligator 
road  about  one  and  a  half  mile  west  of  Jacksonville,  but  that 
said  contract  of  purchase  did  not  include  th*e  one  and  one-third 
acres  on  the  west  side  of  said  branch,  nor  the  school  house  lot 
mentioned  in  said  deed  to  her  from  Baker;  that  afterwards  said 
Houstoun  was  unwilling  to  accept  in  execution  of  said  contract 
of  sale  a  deed  convejing  to  him  in  the  terms  and  by  the  descrip- 
tion employed  in  the  said  deed  to  her  from  said  Baker,  nor  was 
he  willing  to  accept  the  acreage  as  estimated  by  the  terms  em- 
ployed in  said  Baker  deed,  but  he  required  a  survey  definitely 
fixiug  by  links  and  chains  the  lands  to  be  conveyed  to  him.  A 
survey  was  thereupon  made  by  said  Houstoun,  which  survey 
defined  by  metes  and  bounds  the  exact  limits  thereof  and  deter- 
mined the  exact  quantity  of  the  land  therein;  that  this  survey 
did  not  take  in  all  the  lands  embraced  in  the  deed  to  her  from 
Baker,  hence  that  there  was  a  deficiency  in  quantity  in  the  lands 
so  surveyed  and  defined  as  compared  with  acreage  so  contracted 
to  be  sold,  and  said  Houstoun  refused  to  execute  said  contract 
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of  sale  and  that  said  original  contract  of  sale  was  abandoned; 
that  subsequently  negotiations  were  resumed  and  for  the  same 
consideration  agreed  on  in  the  first  contract  for  a  conveyance 
of  the  lands  embraced  in  said  survey  made  by  said  Houstoun 
and  the  lands  known  as  the  ''school  house  lot/'  which  lot  was 
more  valuable,  acre  for  acre,  than  the  Baker  lands  contiguous 
thereto;  that  the  school  house  lot  was  made  to  supply,  accord- 
ing to  the  last  contract,  the  deficiency  in  the  acreage  of  the 
original  contract;  that  upon  the  payment  of  the  purchase  money 
by  Houstoun  defendant,  and  her  husband  delivered  to  said 
Houstoun  a  deed ;  that  said  deed  was  prepared  by  said  Houstoun 
to  be  executed  by  said  defendant  and  her  husband  as  a  convey- 
ance of  the  lands  so  defined  by  said  survey  and  said  school 
house  lot,  and  no  other  lands  or  interest  in  lands;  that  she  does 
not  know  whether"  the  formalities  required  by  law  as  to  the  exe- 
cution and  acknowledgment  of  the  deed  were  complied  with  or 
not;  that  she  cannot  now  recal^  any  fact  or  circumstance  in 
connection  with  its  execution  and  acknowledgment.  A  map  is 
appended  to  the  answer  showing  what  part  of  the  Baker  lands 
were  not  included  in  said  survey  and  not  intended  to  be  sold. 

Wm.  H.  Christy,  in~  his  answer,  denies  that  the  deed  from 
Houstoun  to  the  Burches  contained  the  true  description  sold  to 
Houstoun  by  himself  and  wife,  and  alleges  another  survey  with 
different  metes  and  bounds,  in  which  survey  he  was  the  chain 
bearer.  Does  not  remember  whether  said  deed  from  himself  and 
wife  to  Houstoun  was  signed,  sealed  or  delivered  by  him  or  his 
wife,  or  whether  it  was  in  ttie  presence  of  two  witnesses,  who, 
as  such,  subscribed  their  names  thereto,  or  whether  it  was  or 
not  acknowledged  by  him  and  his  wife;  that  notwithstanding  it 
was  his  intention  that  said  deed  should  be  duly  executed  and 
acknowledged,  he  has  reason  to  disbelieve  and  so  denies  that 
all  the  essential  formalities  prescribed  were  duly  observed  by  him 
dud  his  wife  in  its  execution  and  acknowledgment ;  that  no  im- 
provements have  been  erected  on  the  portion  of  the  tract  which 
respondent  claims  were  not  included  in  the  deed  to  Houstoun. 

The  defendants  have  not  produced  any  evidence  to  sustain 
their  answer  as  to  new  matters  set  up  therein  or  to  matters  that 
are  responsive  to  the  bill.  In  considering  the  answer  as  evidence 
we  are  restricted  to  the  statements  therein  that  are  responsive  to 
the  complainants'  allegations.     The  answer  of  both  defendants 
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deny  that  the  deed  which  they  admit  that  they  made  to  flonstonn 
was  of  the  lands  as  described  in  the  bill.  Is  there  sutficient  evi- 
dence in  the  record  to  overturn  their  answer?  We  think  there 
is.  The  evidence  of  Burch  is  that  when  he  bargained  for  the 
land  from  Houstoon  the  defendants  had  not  made  a  deed  to  him; 
that  he  saw  a  deed  from  Christy  and  wife  to  Houstoun  which  was 
shown  to  him  by  J.  M.  Daniel,  this  deed  he  says  did  not  include 
all  the  lands  that  he  had  bargained  for  from  Houstoun;  that 
there  were  two  pieces  or  parcels  left  out;  that  he  refused  to  accept 
that  portion  of  the  land  and  that  Judge  Daniel  went  to  Christy 
and  wife  about  it;  they  refused  to  put  in  the  deed  both  of  the 
pieces  which  were  left  out  but  included  the  school  house  lot;  that 
he  carefully  compared  the  descriptions  of  the  property  in  the 
deed  thus  made  with  the  deed  which  Houstoun  was  to  execute  to 
himself  and  brother ;  that  they  were  both  lying  on  the  table  before 
him;  that  Judge  Daniel  told  him  that  he  had  forwarded  the  deed 
to  Tallahassee,  soon  afterwards  he  received  a  deed  from  Hous- 
toun and  wife  properly  aknowledged.  It  was  not  the  same  deed 
that  Judge  Daniel  had  forwarded  to  Tallehassee  but  the  descrip- 
tion of  the  property  was  the  same ;  that  he  was  particular  to  look 
at  it  because  it  was  not  the  same  deed,  afterwards  learned  that 
the  deed  was  changed  because  Houstoun  wished  to  change  the  form 
of  warranty.  The  only  difference  in  the  deed  prepared  by  Judge 
Daniel  and  the  one  executed  by  Houstoun  was  in  the  form  of  the 
warranty  clause.  The  deed  from  Christy  and  wife  to  Houstoun 
was  acknowledged  before  John  S.  Swaim,  who  was  a  Justice  of  the 
Peace  in  Duval  county.  Swaim  is  now  dead.  Witness  is  certain 
that  there  were  two  witnesses  to  the  deed  and  believes  that 
one  of  them  was  J.  M.  Daniel ;  that  he  had  frequently  received 
notes  from  Mrs.  Christy  and  had  seen  her  sign  her  name;  and 
had  seen  Christy  write  his  name  very  often.  The  deed  had  all 
the  appearance  of  a  regularly  executed  deed.  Patrick  Houstoun, 
a  son  of  Edward  Houstoun,  testified  that  he  wrote  the  deed  from 
his  father  to  the  Burch  Brothers  and  was  one  of  the  witnesses  to 
it.  The  description  of  the  land  therein  was  copied  from  a  deed 
from  the  Christys  to  Edward  Houstoun;  that  Edward  Houstoun 
died  in  1875,  does  not  remember  whether  the  Christy-Houstoun 
deed  was  witnessed  or  not,  nor  whether  it  was  acknowledged 
before  a  judicial  officer  or  not;  is  unacquainted  with  the  Christys; 
have  never  seen  either  Christy  or  his  wife  write ;  cannot  say  their 
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signatures  weie  genuine.  It  appears  that  a  deed  drawn  by  Judge 
Daniel  for  execution  by  Houstoun  to  the  Burches  was  submitted 
to  the  first  witness,  Burch,  who  carefully  compared  the  descrip- 
tion of  the  land  therein  with  the  description  of  the  land  in  the 
deed  from  the  Christys  to  Houstoun;  he  knew  their  signatures; 
this  deed  thus  identified  as  a  genuine  deed  of  the  Christys, 
together  with  the  copy  prepared  by  Daniel,  was  sent  to  Houstoun 
at  Tallahassee.  Houstoun  objecting  to  the  form  of  the  warranty 
of  the  deed,  his  son  prepares  another,  with  a  deed  purporting  to 
be  from  the  Christys  before  him.  We  must  conclude  that  this 
was  the  deed  testified  to  by  Burch.  The  deed  written  by  Patrick 
Houstoun  was  duly  executed  and  sent  to  the  Burches.  Burch 
swears  that  seeing  that  it  was  not  the  same  deed  that  was  sent  by 
Daniel  for  execution  by  Houstoun,  looked  at  it  particularly,  and 
that  there  was  no  change  in  the  description  of  the  landi  In 
addition  to  this  testimony,  it  would  seem  improbable  that  the  Chris- 
tys would  have  acquiesced  so  long  in  the  occupation  of  the  land 
by  Burch  without  making  an  effort  to  recorer  the  same,  if  his 
occupation  was  wrongful,  and  equally  improbable  that  Houstoun 
in  selling  land,  which  at  the  time  of  the  sale  he  had  not  received 
a  deed  for  from  his  vendors,  should,  after  obtaining  a  deed  from 
them,  execute  a  deed  to  his  vendors  with  a  warranty  of  title  of 
more  land  than  his  deed  from  them  showed  he  owned ;  the  evi- 
dence shows  that  he  was  a  man  of  large  estate,  and  it  is  difficult 
to  believe  that  he  would  have  involved  himself  in  such  a  manner. 

Sec  365.    LoBt    deed— Preeumption  as  to   its 

execution.  Another  question  arises:  Was  the  deed  from  the 
Christys  to  Houstoun  executed  in  accordance  with  the  require- 
ments of  law?  This  deed  having  been  lost,  secondary  evidence 
as  to  its  contents  is  admissible.  In  case  of  a  lost  or  destroyed 
writing,  the  law  is  liberal  in  allowing  presumption  as  to  its 
regularity.  In  the  case  of  Hart  v,  Hart^  1  Hare  Eng.  Chan. 
Rep.  p.  1,  the  Vice  Chancellor  said:  <<It  is  manifest  that  the 
greatest  injustipe  might  ensue,  if  in  a  case  X)f  a  lost  instrument 
the  presumptions  of  regularity  upon  a  merely  collateral  point  were 
not  used  in  favor  of  the  parties  claiming  under  it. '' 

In  Rex  V,  Long  Buckley ,  7  East,  45,  it  was  held  that  an 
instrument  which  required  a  stamp,  its  loss  being  proven,  would 
be  presumed  to  have  been  properly  stamped,  although  there  was 
evidence  of  a  negative  character  to  rebut  the  presumption.     So 
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also  it  has  been  held  that  the  subscribing  witnesses  may  be  dis- 
pensed with  when  the  deed  is  lost  and  the  witnesses  are  unknown. 
Felton  and  Pitman^  14  Geo.  530;  Phillips  on  Evidence,  vol.  2,  p. 
557.  The  deed  in  question  having  been  shown  to  have  been  lost, 
and  its  contents  having  been  established,  we  are  bound  to  pre- 
sume that  it  was  executed  in  conformity  with  all  the  require- 
ments of  the  law. 

Sec.  366.  Recording  deeda— Lost  deed  of  a  mar- 
ried woman — Statute  construed.  Counsel  for  appellants 
insist  that  inasmuch  as  the  deed  was  lost  without  having  been 
recorded,  that  under  sec.  6,  p.  755,  McG's  Dig.,  it  is  invalid. 
This  section  is  as  follows:  <<The  husband  and  wife  shall  join  in 
all  sales,  transfers  and  conveyances  of  the  property  of  the  wife, 
and  the  real  estate  of  the  wife  shall  only  be  conveyed  by  a  joint 
deed  of  the  husband  and  wife,  duly  attested,  authenticated  and 
admitted  to  record,  according  to  the  laws  of  Florida  regulating 
conveyances  of  real  property. " 

The  language  of  the  statute  as  to  recording  the  deed  would 
almost  seem  to  be  imperative,  yet  it  is  impossible  to  conclude 
that  the  Legislature  whose  only  object  was  the  protection  of  the 
wife  should  make  the  title  to  her  vendee  dependent  upon  his  acts 
or  omissions  after  she  had  made  to  him  a  deed  to  the  property 
and  which  acts  or  omissions  could  not  in  any  possible  way  affect 
her  interest  If  she  had  sold  the  property  and  received  the  pur- 
chase money  for  it  she  was  protected  as  far  as  there  was  any  need 
of  protection,  and  it  was  a  matter  of  indifference  to  her  interest 
what  the  purchaser  did  with  his  deed. 

We  think  that  the  only  reasonable  construction  of  the  act  is 
that  the  portion  of  it  alluding  to  the  recording  of  the  deed  from  a 
married  woman  is  not  intended  to  affect  the  validity  of  the  deed 
as  between  the  married  woman  and  her  husband,  the  grantors  and 
their  vendee,  but  can  allude  only  to  subsequent  purchasers.  We 
feel  clear  that  this  is  the  proper  construction  of  the  act.  To  hold 
otherwise  would  be  to  say  that  a  purchaser  from  a  married  woman 
held  his  title  upon  a  condition  which  was  not  mentioned  in  the 
deed  and  the  happening  or  non-happening  of  which  was  a  matter 
of  the  utmost  immateriality  to  her  interest. 

A  deed  must  be  in  existence  and  in  the  hands  of  the  vecord- 
ing  officer  before  it  can  be  recorded.  No  time  is  fixed  by  the  law 
within  which  it  must  be  recorded.     The  vendee  may  delay  its 
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lecoid  to  suit  his  convenience.  If  it  should  be  duly  executed  by 
a  married  woman  and  is  lost,  this  loss  alone,  if  the  position  of 
appellant^s  counsel  is  true,  would  operate  as  a  reversion  of  the 
property  to  the  grantor.  It  could  not  be  recorded  because  it  was 
lost  and  it  could  not  be  re-established  because  it  had  not  been 
recorded.  The  Kentucky  case  of  Scarhrough  v.  WathinM^  9  B. 
Monroe,  640  (50  Am.  Dec.  628),  is  materially  different  from  this. 
The  Kentucky  statute  required  the  deed  of  a  married  woman  to 
be  recorded  within  eight  months,  and  if  not  so  recorded  it  was 
not  obligatory  on  her  or  her  heirs.  Anothe):  statute  made  all  deeds 
duly  proven  or  acknowledged  but  not  lodged  for  record  in  the 
proper  office  in  the  time  prescribed  by  law,  if  subsequently 
recorded  as  effectual  for  all  purposes  from  the  time  of  recording 
as  if  recorded  within  the  time  prescribed  by  law.  The  decision  of 
the  court  turned  upon  the  point  that  the  latter  statute  was  not 
intended  by  the  Legislature  to  affect  laws  governing  the  recording 
of  a  deed  from  a  married  woman.     The  Kentucky  Court  would 

• 

not  have  refused  relief  where  the  deed  was  lost  before  the  expira- 
tion of  the  eight  months,  upon  a  refusal  of  the  grantor  to  execute 
another  deed  within  that  time  and  an  application  to  re-establish  it, 
nor  can  we,  our  statute  fixing  no  time  for  its  record,  refuse  relief 
when  it  has  been  lost  without  recordation  and  the  time  for  record* 

ing  it  has  not  expired. 

Decree  affirmed. 

KoTB. — ^A.  marginal  note  made  by  the  recording  offioer  can  not  be  used 
to  affect  the  validity  o€  the  inatntment.  .Fbster's  Leasee  v.  Duncan,  8  Ohio 
87, 107  (81  Am.  Deo.  482).  In  order  to  maintain  a  suit  against  a  recording 
ofBcer  for  recording  a  forged  receipt  for  money  dne  on  a  mortgage,  it 
must  be  shown  that  he  did  it  knowingly  and  with  a  oormpt  intent,  Bamr 
aey  v.  Riley,  18  Ohio  157.    Bee  Epitome  of  oaBes:    Record  of  deeds. 
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(76  Wis.  U7.) 

Aasiffmnent  of  ineniranoe  polioy— 'Waiver  of  forfeiture. 
An  assignment  of  an  insurance  policy  with  the  consent  of  the  company 
18  a  waiver  of  a  forfeiture  preyioosly  made. 
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Beformation  of  policy— SufQloienoy  of  proofl  A  mistake  in  a 
written  instniment,  snoh  as  an  insnranoe  policy,  cannot  be  leformed  except 
upon  clear  and  satisfactory  proof  of  the  mistake  and  that  it  was  mntnaL 

Sec*  367.    Facts  and  questions  stated.     Appeal 

from  the  Circuit  Court  fbr  Milwaukee  County.  This  is  an  action 
to  reform  a  policy  of  insurance  against  loss  by  fire,  issued  by  the 
defendant  company  to  the  plaintiffs  on  a  certain  dwelling  house, 
and  to  recover  on  a  reformed  policy  for  the  loss  by  fire  of  such 
dwelling-house.  The  insurance  is  for  $2,000.  The  term  of  the 
policy  is  five  years  froni  January  23,  1886. 

The  policy  contains  a  large  number  of  conditions  and  require- 
ments, and  specifies  many  causes  of  forfeiutre.  Among  these 
are  the  following:  <<If  the  property  or  any  portion  thereof  sliall 
be  sold,  transferred,  or  incumbered,  *  *  *  or  if 
any  change  takes  place  in  the  title,  use,  occupation,  or  possession, 
*        *        *        this  policy  shall  be  void.  '* 

When  the  policy  was  issued,  the  plaintiffs  were  the  owners 
cf  the  insured  dwelling  house  and  the  farm  on  which  it  was  situ- 
ated. On  April  27,  1886,  they  sold  and  conveyed  the  farm  to 
one  Lindner  for  $6,000  and  took  back  a  mortgage  thereon  exe- 
cuted to  them  by  the  purchaser,  to  secure  $5, 900  of  the  price. 
Afterwards,  on  the  day  the  conveyance  was  made,  the  plaintiffs, 
Lindner  and  one  Hunkel,  the  local  agent  of  the  defendant  com- 
pany at  Milwaukee,  had  an  interview  concerning  such  insurance, 
the  result  of  which  was  that  Hunkel  gave  the  assent  of  the  com- 
pany to  an  assignment  of  the  policy  to  Lindner.  The  plaintiffs 
assigned  the  same  to  him  accordingly,  and,  with  the  consent  of 
Lindner,  an  indorsement  was  made  upon  the  policy  to  the  effect 
that  any  loss  under  it  should  be  payable  to  the  plaintiffs,  mort- 
gagees, as  their  interest  might  appear.  Lindner  thereupon  went 
into  possession  of  the  insured  property  thus  purchased  by  him. 

Early  in  December,  1886,  the  insured  dwelling  house  was 
destroyed  by  fire.  Soon  thereafter  the  plaintiffs  delivered  to  the 
company  proofs  of  the  loss,  as  required  by  the  policy,  stating 
the  assignment  of  the  policy  and  other  proceedings  in  respect 
thereto  as  above,  and  stating,  further,  that  they  made  such  proofs 
because  Lindner  had  left  the  state  and  the  loss  was  payable  to 
them.  The  company  refused  to  pay  the  loss,  giving  as  reasons 
therefor  that  Lindner  had  placed  additional  insurance  on  the 
property  without  its  consent,  and  that  he  had  set  the  house  on 
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fire.  The  plaintiffs  thereupon  brought  this  action.  The  relief 
demanded  is  that  unless  the  court  shall  be  of  the  opinion  that 
the  policy,  with  the  endorsements  thereon  as  they  now  are,  cre- 
ate a  valid,  independent  insurance  of  plaintiffs'  mortgage  inter- 
est, the  indorsements  of  April  27,  1886,  assigning  the  policy  to 
Lindner,  and  making  the  loss  payable  to  plaintiffs,  be  stricken 
out,  and  there  be  endorsed  thereon  instead  as  follows:  ^^This 
policy  shall  be  and  continue  an  insurance  of  the  interest  of  said 
MeUtoinkelf  Winner  and  Landwehvy  as  mortgagees  of  said  prop- 
erty, in  the  same  amounts  originally  written,"  separate  from  and 
independent  of  the  right  or  interest  of  Lindner. 

The  complaint  alleges  that  the  contr^ict  of  April  27,  1886,  with 
Hunkel,  defendant's  agent,  was  that  the  plaintiff  should  hold  the 
policy  as  an  independant  insurance  of  *  their  mortgage  interest 
alone;  that  he  assured  them  the  endorsements  on  the  policy 
effected  that  object;  and  that  they  relied  upon  his  assurances  in 
that  behalf,  and  rested  in  the  belief  that  they  had  an  insurance 
which  could  not  be  affected  by  the  act  of  Lindner   or  others. 

The  answer  of  the  defendant  denies  liability  on  the  policy 
as  it  is  written,  and  puts  in  issue  most  of  the  material  allegations 
in  the  complaint.  The  testimony  given  on  the  trial  is  sufficiently 
stated  in  the  opinion.  The  court  found  the  facts  substantially 
as  stated  in  the  complaint,  and  gave  judgment  for  the  plaintiffs, 
reforming  the  endorsements  on  the  policy  as  prayed,  and  for  the 
amount  of  the  policy  as  reformed.  The  defendant  appeals  from 
such  judgment. 

For  the  appellant  there  was  a  brief  by  Winklery  FlanderSy 
Smithy  Bottum  &  VildSy  and  oral  argument  by  F,  C,  Winkler, 
They  argued,  inter  alia^  that  to  justify  a  court  of  equity  in  reliev- 
ing against  an  alleged  mistake  in  a  written  instrument,  the  mistake 
must  appear  beyond  a  reasonable  doubt,  and  be  mutual.  Blake 
Opera  Home  Co,  v.  Home  Ins,  Co, ,  73  Wis.  667  (41  N.  W.  Rep. 
968);  Netoton  v.  Holley,  6  Wis.  592;  Lake  v.  Meachamy  13  Wis. 
355;  Fowler  v,  Adams ^  13  Wis.  458;  Harrison  v,  Juneau  Bank, 
17  Wis.  340;  Kentv,  Lasley,  24  Wis.  654;  McClellan  v,  San- 
^r(^,  26  Wis.  595;  Ledyard  v,  Hartford  F,  Ins,  Co,^  24  Wis. 
496 ;  Harter  v,  Christoph,  32  Wis*  245-248 ;  Jarrell  v,  Jarrell, 
27  W.  Va.  743,  748,  750;  Mead  v,  Westchester  F,Jns.  Co.,  64  N. 
Y.  453;  Ford  v,  Joyce,  78  N.  Y.  618;  Cox  v.  Woods,  67  Cal.  317 
(7  Pac.  Rep.  722);   Bartholomew  v.  Mercantile  M,  Ins,  Co,,  34 
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Hun,  263;  Sutherland  v,  Sutherland,  69  111.  481,  488;  Douglatv. 
Grant,  12  Bradw.  273;  Hintonv.  Citizens'  M.  Ins.  Co.,  63  Ala. 
488,  493;  Howland  v.  Blake,  97  U.  S.  624-526  (24  L.  Ed.  1027); 
Ouemesey  v,  American  Ins,  Co.,  17  Minn.  104;  Wachendor/ v, 
Lancaster,  61  Iowa  509  (14  N.  W.  Rep.  316);  Ramsey  v.  Smith, 
32  N.  J.  Eq.  28,  81 ;  Turner  v.  Shaw,  96  Mo.  22  (8  S.  W.  Rep. 
897) ;  Edmonds'  Appeal,  59  Pa.  St.  220 ;  Stockbridge  Iron  Co.  v, 
Hudson  Iron  Co.,  107  Mass.  290;  1  Story's  Eq.  Jur.  (12  ed.)  sees. 
156,  157;  Pomeroy  on  Spec.  Perl  sec.  261,  note  1.  There  must 
not  only  be  this  satisfactory  evidence  of  a  mistake,  but  the  same 
kind  of  evidence  must  establish  beyond  a  reasonable  doubt  what 
the  contract  agreed  on  was.  Tesson  v,  Atlantic  Mut,  Ins.  Co. ,  40 
Mo.  33  (93  Am.  Dec.  293) ;  Petesch  v.  Hamlach,  48  Wis.  446  (4 
N.  W.  Rep.  565). 

For  the  respondents  there  was  a  brief  by  Stark  dh  Sutherland, 
and  oral  argument  by  G.  E.  Sutherland.  To  the  point  that  equity 
will  reform  a  policy  of  insurance,  whenever  it  appears  that  the 
,insured  intended  to  secure  a  protection  which  he  has  not  obtained, 
and  the  insurance  company  knew  that  such  was  his  understanding 
and  purpose,  they  cited  Hearn  v.  Equitable  S.  Ins.  Co.,  4  Cliff. 
192;  Oliver  v.  Mut,  Com.  Ins.  Co.,  2  Curtis,  277;  Maher  v. 
Hihemia,  Ins.  Co. ,  67  N.  Y.  283 ;  Goldsmith  v.  Union  Mut.  L. 
Ins.  Co.,  18  Abb.  N.  C.  ^2h\  Miller  v.  Hillshorough  Mut.  F.  A. 
Asso.,  44  N.  J.  Eq.  224  (10  Atl.  Rep.  106;  14  Atl.  Rep.  278); 
Brugger  v.  State  I.  Ins.  Co. ,  5  Sawy.  304 ;  Hay  v.  Star  F.  Ins. 
Co.,  77  N.  Y.  235  (33  Am.  Rep.  607);  Home  Ins.  <k  B.  Co.  v. 
Lewis,  48  Tex.  622;  Be  Peyster  v.  Hashrouck,  11  N.  Y.  582; 
Hill  V.  Millville  Mut.  M.  &  F.  Ins.  Co.,  39  N.  J.  Eq.  66;  Palm^ 
V.  Hartford  F.  Ins.  Co.,  64  Conn,  488  (9  Atl.  Rep.  248);  Mer- 
chantile  Ins.  Co.  v.  Jaynes,  87  111.  199;  Ben  Franklin  Ins.  Co.  v. 
Gillett,  54  Md.  212) Malleable  Iron  Works  v.  Phoenix  Ins.  Co., 
2^  Conn.  46b]  Bidwell  V.  Astor  Mut.  Ins.  Co.,  16  N.  Y.  263; 
Williams  v.  North  German  Ins.  Co. ,  24  Fed.  Rep.  625 ;  Spare  v. 
Home  Mut.  Ins.  Co.,  17  Fed.  Rep.  b6S',  Bailey  v.  American  Cent. 
Ins.  Co.,  13  Fed.  Rep.  250;  Fink  v.  Queen  Ins.  Co.,  24  Fed. 
Rep.  318;  Sias  v.  Roger  Williame  Ins.  Co.,  8  Fed.  Rep.  183; 
Woodbury  S.  Bank.  v.  Charter  Oak  F.  So  M.  Ins.  Co.,  31  Conn. 
bVl\Longhurst^v.  Star  Ins.  Co.,  19  Iowa  365;  Hamm^l  v.  Queen 
F.  Ins.  Co.,  50  Wis.  253  (6  N.  W.  Rep.  805);  Enox  v.  Lycoming 
Ins.  Co.,  50  Wis.  671  (7  N,  W.  Rep.  776);  Balen  v.  Hanover  F. 
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Int.  Co,,  67  Mich.  179  (34  N.  W.  Bep.  654);  2  Pom.   Eq.   Jur. 
sees.  845,  849. 

Lyon,  J. 

Seo.  368.  Assignment  of  insurance  policy- 
Waiver  of  forfeiture.  The  conveyance  of  the  insured 
property  by  the  plaintiffs  to  Lindner  with  the  consent  of  the 
defendant  company,  wonld  have  invalidated  the  policy  had  the 
company  insisted  upon  a  forfeiture.  But  the  assignment  thereof 
to  Lindner  with  the  consent  of  the  company,  although  after  the 
conveyance  was  executed,  was  an  effectual  waiver  of  such  forfeit, 
ure  by  the  company.  The  stipulation  indorsed  upon  the  policy, 
making  any  loss  payable  to  plaintiffs  as  their  interest  might 
appear,  constituted  them  the  beneficiaries  of  the  whole  amount  of 
the  insurance,  for  their  interest  under  their  mortgage  greatly 
ezoeeded  the  insurance. 

Sec.  360.  Reformation  of  insurance  policy- 
Sufficiency  of  proof.  If  the  contract  expressed  in  the 
endorsements  on  the  po&cy  of  April  27,  1886,  is  allowed  to 
stand,  the  plaintiffs  are  entitled  to  all  money  the  company  is 
liable  to  pay  under  the  policy,  for  no  part  of  the  mortgage  debt 
has  been  paid.  But  in  such  case  all  the  conditions,  stipulations, 
and  causes  of  forfeiture  expressed  in  the  policy  remain  intact 
If  any  act  or  omission  of  plaintiffs  would  have  defeated  a  recov- 
ery on  the  policy,  had  the  same  occurred  before  the  conveyance 
to  Lindner,  the  same  act  or  omission  of  Lindner  since  the  con- 
veyance will  also  defeat  it 

But  the  contract  which  the  plaintiffs  seek  to  establish  by  a 
reformation  of  the  policy,  or  rather  of  the  endorsements  of  April 
27th,  is  a  very  different  one.  Such  contract  would  practically, 
give  the  plaintiffs  absolute  indemnity  against  loss  of  the  insured 
property  by  fire.  A  violation  of  its  terms  and  conditions  by 
Lindner,  without  their  consent,  would  not  defeat  the  policy.  He 
might  convey  the  property  away,  or  cover  it  with  mortgages;  he 
might  obtain  additional  insurances  upon  it;  he  might  use  the 
dwelling-house  for  prohibited  purposes,  or  fill  it  with  prohibited 
combustibles;  he  might,  in  short,  disregard  every  requirement  of 
the  policy  inserted  for  the  reasonable  protection  of  the  insurer, 
and  still  the  plaintiffs  would  recover  on  the  reformed  policy. 

The  question  we  are  to  determine  is,  which  of  these  two 
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widely  different  contracts  did  the  parties  to  this  action  make  on 
April  27,  1886?  The  writings  which  were  then  executed  and 
accepted,  which  are  the  evidence  of  the  contract  until  reformed, 
show  the  contract  to  have  been  that  the  company  should  continue 
the  insurance  in  favor  of  Lindner,  and  that,  if  the  policy  should 
remain  valid,  the  plaintiffs  should  be  entitled  to  the  insurance 
money  in  case  of  loss  until  their  mortgage  debt  should  be  paid. 
The  incidents  of  such  a  contract  have  already  been  stated. 

In  place  of  the  contract  thus  expressed  and  accepted  by 
them  the  plaintiffs  seek  to  substitute  another,  far  more  favorable 
to  themselves,  by  showing  that  they  did  not  in  fact  make  the  con- 
tract with  the  agent  expressed  in  the  indorsements  of  April  27th, 
but  that  they  made  the  other  and  more  favorable  contract  above 
mentioned.  They  do  not  deny  that  they  knew  the  terms  and  con- 
tents of  such  indorsements,  or  that  they  accepted  them  as  writ- 
ten, and  acquiesced  in  them  for  many  months,  and  until  after  the 
insured  property  was  burned.  But  they  claim  that  the  agent  of 
the  company  led  them  to  believe  that  the  indorsements  operated 
to  give  them  an  insurance  of  their  mortgage  interest,  entirely 
independent  of  Lindner  and  entirely  unaffected  by  his  acts  or 
omissions,  and  that  they  confided  in  his  statements,  while  the 
agent  himself  was  mistaken  as  to  the  legal  effect  of  the  indorse- 
ments, or  fraudulently  deceived  them  as  to  their  effect.  The  cir- 
cuit court  found  from  the  testimony,  substantially,  that  the  con- 
tract actually  made  was  as  the  plaintiffs  claim  it  to  have  been, 
and  that  they  were  misled  by  the  agent,  either  innocently  or 
fraudulently,  into  the  belief  that  the  same  was  expressed  in  the 
endorsements. 

Are  these  findings  supported  by  the  testimony?  The  rule  of 
evidence  in  such  cases  is  stated  by  the  supreme  court  of  the 
United  States  as  follows:  <<In  each  case  the  burden  rests  upon 
the  moving  party  of  overcoming  the  strong  presumption  aris- 
ing from  the  terms  of  a  written  instrument.  If  the  proofs  are 
doubtful  and  unsatisfactory,  if  there  is  a  failure  to  overcome 
this  presumption  by  testimony  entirely  plain  and  convincing 
beyond  reasonable  controversy,  the  writing  will  be  held  to  ex- 
press correctly  the  intention  of  the  parties.  A  judgment  of 
the  court,  a  deliberate  deed  or  writing,  are  of  too  much  solem- 
nity to  be  brushed  away  by  loose  and  inconclusive  evidence." 
Rowland  t>.  Blahe,  97  U.  S.  624  (24  L.  Ed.  1027).     The  rule 
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thus  laid  down  has  been  affirmed  and  applied  several  times  by 
this  court.  Harter  v.  Christophy  32  Wis.  245,  and  cases  cited. 
Indeed,  the  rule  seems  to  prevail  in  all  or  most  of  the  courts 
in  this  country.  (See  cases  cited  in  brief  of  appellant.)  Some 
of  the  courts  say  the  alleged  mistake  must  be  proven  beyond 
a  reasonable  doubt,  or  no  reformation  of  the  deed  or  writing 
will  be  decreed. 

It  was  held  in  Ledyard  v,  Hartford  F,  Ins,  Co,,  24  Wis 
496,  and  reaffirmed  in  Harter  v,  Christophy  supra,  that  a  writ- 
ten instrument  will  not  be  reformed  unless  the  correction  asked 
for  expresses  the  understanding  of  both  parties  thereto  at  the 
time  it  was  executed.  Furthermore,  in  Ledyard  v,  Hartford 
F.  Ins,  Co.,  and  again  in  Kent  v.  Lasley,  24  Wis.  654,  it  was 
queried  whether,  as  a  general  rule,  a  writing  should  be  reformed 
on  the  unsupported  testimony  of  the  party  asking  its  reforma- 
tion; and  in  Harter  v.  Christoph  it  is  said:  <<It  would  be  an 
extreme  case  which  would  justify  the  court  in  reforming  or 
defeating  a  written  instrument  for  a  mistake  therein,  upon  the 
uncorroborated  testimony  of  a  party  to  it,  although  such  testi- 
mony were  uncontradicted." 

Having  thus  ascertained  the  rules  of  evidence  which  must 
govern  the  case,  brief  reference  will  be  made  to  the  testimony. 
The  only  witnesses  to  the  transactions  of  April  27th,  who  testified 
on  the  trial,  were  the  three  plaintiffs  and  the  agent  Hunkel.  The 
plaintiffs  severally  testified,  in  a  variety  of  forms,  that  they 
requested  Hunkel  to  put  the  policy  in  a  shape  which  would  fully 
protect  them,  and  agreed  to  do  so,  and  said  to  them,  after  the 
endorsements  were  made,  <<I  have  insured  you,  and  not  Mr. 
Lindner,  and  all  you  have  to  do  in  the  case  of  fire  is  to  come  to 
my  office  and  let  me  know,  and  you  get  your  money."  This 
is  the  strongest  testimony  we  find  in  the  record  of  an^'thing  said 
by  Hunkel  which  tends  to  support  the  plaintiff's  contention. 
The  mortgage  debt  was  to  become  due  in  six  months,  and  the 
plaintiffs  expected  it  would  then  be  paid.  They  obtained  an  ex- 
press promise  from  Hunkel  that,  when  it  was  paid,  the  policy 
should  be  cancelled  and  the  unearned  premium  returned  to  them. 
It  also  appeared  that  Lindner  said  he  would  have  nothing  to  do 
with  the  policy;  that  it  belonged  to  the  plaintiffs,  and  that  he 
intended  to  obtain  other  and  cheaper  insurance. 

We  find  no  testimony  that  the  plaintiffs  expressly  told  Hunkel 
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they  desired  an  independent  contract  instiring  their  morl^^e 
interest  alone,  which  wonld  eliminate  from  the  policy  all  the  num- 
erous conditions  and  specifications  of  acts,  omissions,  and  causes 
which  would  work  a  forfeiture  of  the  contract,  thus  making  it  a 
contract  for  absolute  indemnity.  Neither  do  we  find  any  suffi- 
cient testimony  showing  that  Hunkel  had  any  idea  that  they 
desired  to  make,  or  supposed  they  had  made,  such  a  contract 

When  it  is  remembered  that  the  policy  covered  only  a  little 
more  than  one  third  of  the  mortgage  debt,  and  hence  that 
the  entire  legal  title  thereto  was  in  plaintifiTs,  Hammel  v.  Queen 
Ins,  Co. ,  50  Wis.  240  (6  N.  W.  Rep.  805),  Lindner  might  well 
say  that  it  belonged  to  plaintififs,  and  they  would  have 
nothing  to  do  with  it  Although  Hunkel  said  he  had  in- 
sured the  plaintifiTs  tfhd  not  Lindner,  it  is  unreasonable 
to  believe  he  meant  that  he  had  made  a  contract  in  behalf 
of  his  company  so  radically  dififerent  from  that  expressed 
in  the  writings,  a  contract,  too,  which,  it  was  proved  on  the  trial, 
he  had  no  authority  to  make.  The  whole  conversation  is  entirely 
consistent  with  the  theory  that  Hunkel  only  meant  that  Lindner 
could  not  get  the  insurance  in  case  of  loss,  but  the  same  would 
be  paid  to  the  plaintiffs.  He  testified  that  is  what  he  said.  He 
also  denied  that  he  made  the  contract  the  plaintiffs  claim  he  did, 
and  testified  that  nothing  was  said  about  issuing  a  policy  direct 
to  the  plaintiffs  to  insure  their  mortgage  interest  alone. 

The  agreement  for  the  cancellation  of  the  policy  and  the 
return  of  the  unearned  premium  when  the  mortgage  should  be 
paid,  is  against  the  contention  of  the  plaintiffs.  The  payment  of 
the  mortgage  would  have  cancelled  the  policy  if  it  only  covered 
the  mortgage  interest,  and  there  was  no  necessity  for  any  agree- 
ment to  cancel  it  Moreover,  Hunkel  would  hardly  agree  to 
refund  the  unearned  premium  after  the  indemnity  had  ceased, 
when  the  company  would  have  been  under  no  legal  obligation  to 
do  so. 

It  seems  very  clear  to  our  minds  that  the  Judgment  of  the 
circuit  court,  reforming  this  written  contractof  insurance,  violates 
every  rule  of  evidence  above  stated.  The  proof  is  not  clear  and 
convincing  beyond  reasonable  controversy,  that  the  plaintiffs 
asked  the  agent  of  the  defendant  company  to  contract  with  them 
to  insure  their  mortgage  interest  alone, — ^that  is,  for  absolute 
indemnity  against  loss  by  fire, — ^which  would  abrogate  so  many 
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conditions  of  the  policy  inserted  for  the  protection  of  the  insorer. 
Although  they  may  have  been  seeking  to  obtain  such  a  contract, 
they  said  nothing  to  the  agent  which  necessarily  communicated 
that  desire  to  him.  All  they  said  to  him,  and  all  he  said  in  reply, 
is  entirely  consistent  with  the  theory  that  the  agent  had  no  thought 
of  so  changing  the  contract  as  to  insure  their  mortgage  interest 
alone,  or  that  they  desired  him  to  do  so.  Hence  it  is  not  suffi- 
ciently proved,  within  the  above  rule,  that  the  reformed  contract 
expresses  the  understanding  of  both  parties.  Moreover,  the  same 
was  reformed  on  the  uncorroborated  testimony  of  the  parties  ask- 
ing for  such  reformation,  which  *  testimony  is  disputed  in  most 
vital  points  by  that  of  Hunkel. 

In  Gaiett  V,  Liverpool  &  L.  Ins,  Co. ,  73  Wis.  203  (41  N.  W. 
Bep.  78),  the  plaintiff,  a  mortgagee  of  the  insured  property, 
claimed,  as  the  plaintiffs  do  here,  that  he  applied  for  insurance  on 
his  mortgage  interest  alone,  but  that  by  mistake  the  policy  wati 
issued  to  the  mortgagor,  loss  payable  to  the  mortgagee  as  cr 
interest  might  appear.  He  did  not  pray  for  a  reformation  of  tr.v 
policy  in  terms,  but  the  case  is  discussed  as  though  ha  had  done 
so.  It  appeared  that  he  had  applied  for  an  insurance  on  the 
mortgaged  property  to  secure  his  mortgaged  interest  therein, 
without  any  agreement  or  reservation  as  to  its  form  or  the  stipu- 
lations it  should  contain.  He  accepted  the  policy  as  issued,  and 
retained  it  several  months  without  objection.  The  proof  was  held 
insufficient  to  authorize  a  reformation  of  the  policy,  and  the  plain- 
tiff was  held  estopped  by  his  laches  to  deny  that  the  writing 
expresses  the  true  contract.  That  is  fully  as  strong  a  case  for 
reformation  as  the  present  case.  A  valuable  note  to  this  case, 
prepared  by  J.  R.  Benyman,  Esq.  (the  state  librarian),  will  be 
found  in  the  American  Law  Register  for  April,  1889  (2d  Series, 
vol.  28,  No.  4),  in  which  many  cases  are  collected,  some  of  which 
bear  upon  the  principles  and  rules  above  laid  down. 

For  the  reasons  above  stated,  we  are  impelled  to  the  conclu- 
sion that  the  plaintiffs  have  failed  to  show  themselves  entitled  to 
a  reformation  of  the  contract  of  insurance,  and  that  the  circuit 
court  erred  in  granting  them  such  relief. 

We  have  considered  and  determined  the  case  on  the  hypothe- 
sis that  the  agent  Hunkel  had  authority  to  bind  the  defendant 
company  by  the  contract  which  the  plaintiffs  claim  be  entered 
into  with  them.     It  should  be  observed  that  we  do  not  decide 
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this  proposition.  There  are  stipulations  in  the  policy  which  may 
bring  the  case  within  the  rule  of  Sankins  v.  Rockford  Ins,  Co.^ 
70  Wis.  1.  Bat  we  leave  that  question  open.  Another  very 
valuable  note  by  Mr.  Berryman  to  the  case  last  cited  will  be  found 
in  27  Am.  Law  Beg.  (N.  S.)  194,  in  which  many  cases  bearing  on 
the  powers  of  insurance  agents,  and  the  limitations  thereto,  are 
collated. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  will  be  remanded  for  further  proceedings 
according  to  law. 

ANNOTATIONS. 

Seo.   370.    As  to  the  character  of  the  mistake 

— Proof  necessary.  As  a  general  rule  the  mistake  must  be 
mutual,  but  in  a  recent  case  it  was  held  that  a  deed,  which  erron- 
c^ously  described  land,  by  reason  of  a  false  measure  furnished  by 
me  of  the  parties,  might  be  reformed.  Taylor  v,  Deverell,  43 
j£an.  469  (23  Pac.  Rep.  628).  The  court  say:  <<A  conveyance 
which  either  through  fraud  or  mistake  fails  to  express  the  actual 
agreement  of  the  parties  will  be  reformed  by  a  court  of  equity  so 
as  to  correspond  with  the  actual  contract,  and  will  be  corrected 
so  that  it  shall  embrace  all  the  land  it  was  agreed  shonld  be  thereby 
conveyed.  It  is  true,  as  counsel  for  the  plaintiffs  in  error 
contend,  that  a  party  asking  for  a  correction  on  the  ground  of 
fraud  must  have  relied  and  acted  upon  the  misrepresentation 
made,  to  entitle. him  to  relief  in  equity." 

Where  the  vendee  is  shown  an  enclosure  which  is  represented 
to  contain  the  land  being  sold,  and  purchases  with  that  under- 
standing, and  the  description  in  the  deed  conveys  land  beyond 
such  enclosure,  there  is  a  mutual  mistake  and  the  deed  will  be 
reformed.  Conlin  v.  Masecar^  80  Mich.  139  (45  N.  W.  Rep.  67). 
'^Before  the  reformation  of  a  written  instrument  will  be  decreed 
on  parol  evidence  the  alleged  mistake  must  be  established  by  clear 
and  satisfactory  evidence."  Stewart  v.  Mc Arthur^  77  Iowa,  162 
(41  N.  W.  Rep.  604) ;  First  Presbyterian  Church  v.  Logan^  77 
Iowa  326  (42  N.  W.  Rep.  310);  WilczinsJci  v,  L.,  N,y  0.  d;  T, 
By.  Co,,  66  Miss.  595  (6  S.  Rep.  709).  It  would  seem  that  more 
than  a  preponderance  of  evidence  cannot  be  required,  and  the 
action  of  the  court  below  in  reforming  a  deed  should  not  be 
reversed  if  the  evidence  of  the  fraud  or  mistake,   when  standing 
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alone,  without  contradiction,  would  make  out  a  prima  facte  case. 
Ward  V.  Waterman,  85  Cal.  488. 

In  a  recent  case  the  Supreme  Court  of  Yirginia  say:  <<The 
authorities  all  agree  that  equity  has  Jurisdiction  to  reform  written 
instruments  in  two  well  defined  classes  of  cases  only,  viz:  (1) 
Where  there  has  been  an  innocent  omission  or  insertion  of  a 
material  stipulation,  contrary  to  the  intention  of  both  parties,  and 
under  a  mutual  mistake;  and  (2)  where  there  has  been  a  mistake 
of  one  party  accompanied  by  fraud  or  other  inequitable  conduct 
of  the  remaining  parties.  But  so  great  and  obvious  is  the  danger 
of  permitting  the  solemn  engagements  of  parties,  when  reduced  to 
writing,  to  be  Taried  by  parol  evidence,  that  in  no  case  will  relief 
be  granted  except  where  there  is  a  plain  mistake,  clearly  made 
out  hy  satisfactory  and  unquestionable  proof  s.  According  to  some 
of  the  cases,  there  must  be  a  certainty  of  the  error.  At  all  events, 
the  party  alleging  the  mistake,  must  show  by  evidence,  which 
leaves  no  reasonable  doubt  on  the  mind  of  the  court,  not  only 
exactly  in  what  the  mistake,  if  any,  consists,  bat  the  correction 
that  should  be  made.  And  where,  as  in  the  present  case,  such 
evidence  is  not  produced,  relief  should  be  unhesitatingly  denied. 
A  rule  less  rigid  would  be  fraught  with  infinite  mischief,  since  it 
would  be  destructive  to  the  certainty  and  safety  of  written  con- 
tracts." Shen.  Valley  R.  R.  Co.  v.  Dunlop,  86  Va.  346  (10  8. 
E.  Rep.  239). 

Where  the  deed  conveyed  a  coal  mine,  which  the  grantor  did 
not  own,  and  it  was  clearly  shown  that  the  vendees  at  the  time  of 
taking  their  conveyance  knew  that  their  vendor  did  not  own  the 
coal  and  did  not  intend  to  sell  it,  and  that  they  did  not  suppose 
that  they  were  buying  it,  it  was  held  to  be  sufficient  evidence  of  a 
mutual  mistake.  Stafford  v,  Giles,  135  Pa.  St.  411  (19  Atl.  Rep. 
1028).  In  those  cases  where  equity  will  correct  a  mistake  partici- 
pated in  by  one  party  only,  where  no  fraud  or  deception  is  prac- 
ticed,  and  where  a  party  of  ordinary  intelligence  has  deliberately 
executed  the  instrument,  the  proof  of  the  mistake,  if  admitted  at 
all,  must  be  strong,  clear  and  convincing  to  the  mind  of  the  court. 
Pennyhacher  v,  Laidley,  33  W.  Va.  624  (11  S.  E.  Rep.  39). 

Sec.  371.  Miscellaneous^notes.  In  the  case  of  mis- 
takes in  written  instruments,  courts  of  equity  will  not  interfere, 
except  between  the  original  parties,  or  those  claiming  under 
them.      White  i?.  Kingshury,  77  Texas,  610  (14  S.  W.  Rep.  201). 
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A  deed  cannot  be  reformed  in  an  action  at  law.  Winnipue- 
ogee  Paper  Co.  v.  Eaton,  64  N.  H.  234  (9  Atl.  Kep.  221). 
When  all  the  parties  are  before  the  court,  a  recorded  town  plat 
may  be  reformed  so  as  to  correspond  with  conveyances  of  lota 
made  with  reference  to  a  certified  copy  which  was  incorrect 
Rice  V,  KeUet,  42  Minn.  511  (44  N.  W.  Bep.  535).  It  was  held 
that  a  mistake  in  a  written  contract  to  convey,  might  be  re- 
formed so  as  to  conform  to  the  oral  agreement  OUton  v. 
Erickson,  42  Minn.  440  (44  N.  W.  Rep.  317).  Section  3399  of 
the  Civil  Code  of  California  is  as  follows:  <<When,  through 
fraud  or  a  mutual  mistake  of  the  parties,  or  a  mistake  of  one 
party,  which  the  other  at  the  time  knew  or  suspected,  a  writ- 
ten contract  does  not  truly  express  the  intention  of  the  parties, 
it  may  be  revised  on  the  application  of  a  party  aggrieved,  so 
as  to  express  that  intention,  so  far  as  it  can  be  done  without 
prejudice  to  rights  acquired  by  third  persons,  in  good  faith  and 
for  value.''  Under  this  section  it  was  held,  that  the  mistake 
for  which  a  deed  may  be  reformed  relates  to  the  time  of  mak- 
ing the  agreement  for  the  conveyance,  and  not  to  the  time  of 
the  execution  and  delivery  of  the  deed.  Cleghom  v.  Zumwalt^ 
83  Cal.  155  (23  Pac.  Rep.  294).  Equity  will  reform  a  deed 
where  the  scrivener,  by  mistake  and  without  the  knowledge  of 
either  party,  has  inserted  a  stipulation  that  the  grantee  assumes 
and  agrees  to  pay  a  mortgage.  Adams  v,  Wheeler,  122  Ind. 
251  (23  N.  E.  Rep.  760).  Where  land  is  purchased  by  the 
wife  and  the  deed  made  to  the  husband  without  her  knowledge 
or  consent,  and  he  subsequently  admits  the  title  to  be  in  her, 
she  may  have  the  deed  reformed  so  as  to  place  her  name  as 
grantee.     Dunworth  v,  Dunworth,  13  N.  Y.  Sup.  489. 

NoTX. — See    Insnrance,  and    case    of    Esch   Bro9,  v.  Some  Ins,  Cto. 
reported  under  that  head. 


REMAINDERS. 


OHSW  y.   KELLER. 
(100  Mo.  862.) 

Bexnainders— As  to  the  creation  of  vested  rexncdnders. 
'The  Tested  or  contingent  character  of  a  remainder  is  determined, 
not  by  the  oncertainty  of  enjoying  the  possession,  bnt  by  the  nnoer- 
tainty  of  the  vesting  of  the  estate.**  "Adyerbs  of  time,  as  wheHj  there^ 
after y^  often  denote  the  commencement  of  the  enjoyment  of  a  Tested 
remainder. 

Same — ^Ldznitations  upon  an  estate.  There  may  be  a  fature 
use  or  executory  deyise,  but  there  cannot  be  a  remainder  limited  after  an 
estate  in  fee. 

Same— Use  of  the  -^ord  "heirs."  The  word  <*heirs'*  will  be 
considered  as  a  word  of  limitation  and  not  of  purchase,  miless  the  will 
shows  clearly  that  it  is  used  to  designate  a  new  class  of  beneficiaries. 

Oonstruotion  of  wills— Situation  of  parties  and  use  of 
precedents.  Argmnents  founded  on  the  situation  of  the  parties  are 
"unreliable  guides,"  and  precedents  'hmlike  the  case  in  hand**  are  of  bui 
little  yalue,  except  as  they  formulate  and  lay  down  general  rules. 

Black,  J. 

Sec.  372.  Facts  stated.  This  suit  has  for  its  object 
the  specific  performance  of  a  contract  for  the  sale  of  the  two-ninths 
of  the  undivided  one-half  of  the  described  real  estate  situated  in 
the  city  of  St.  Louis.  The  planitifTs  are  the  vendors,  and  the 
defense  is  that  they  have  no  title  to  the  property;  and  whether 
they  have  any  title  depends  upon  the  construction  to  be  given  to 
the  will  of  Jesse  G.  Lindell,  who  died  in  February,  1858,  the 
will  being  dated  in  January  of  that  year.  Jesse  G.  Lindell  left 
a  large  landed  estate  of  the  assessed  value  of  six  hundred  thous- 
and dollars,  incumbered  by  mortgages  to  the  amount  of  fifty-five 
thousand  dollars.  He  left  a  widow,  Jemima  Lindell,  but  no 
children.  By  his  will  he  devised  all  of  his  property,  real  and 
personal,  to  his  wife  for  life,  giving  her  power  to  mortgage  any 
of  it,  to  renew  mortgages  and  to  make  leases  for  a  term  not  ex- 
ceeding forty  years. 

It  then  provides:  <*And  I  further  declare  it  to  be  my  will 
that  the  said  Jemima  shall  have  power  to  dispose  of  one  equal 
undivided  half  of  all  my  real  estate,  in  fee  simple  absolutely,  by 
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her  will,  to  whomsoever  she  may  think  fit,  and  if  she  shall  die 
intestate  then  said  equal,  undivided  half  of  my  real  estate,  shall 
descend  to  her,  the  said  Jemima  Lindell's  heirs  at  law. 

<*And  I  further  devise  and  bequeath  the  other  equal  undi- 
vided half  of  my  real  estate  unto  Levin  Baker  two-ninths  thereof, 
Eliza  Lindell  one  and  a  half  ninth  thereof,  Mary  Lindell 
one  and  a  half  ninth  thereof,  Sarah  Coleman  one  ninth  thereof, 
Eobert  Baker  one  ninth  thereof,  Hetty  Collins  one  ninth  thereof, 
Peter  Lindell,  Jr. ,  two  sons,  Jesse  and  Peter,  each  one-half  of 
one-ninth  thereof  to  have  and  to  hold  in  said  parts  unto  them,  as 
tenants  in  common  to  them  and  their  heirs  forever;  but  the  said 
devisees  last  named  are  not  to  take  possession  of  or  be  entitled  to 
enter  into  possession  of  their  said  parts  undivided  of  the  undi. 
vided  half  of  fkiy  said  real  estate,  until  the  death  of  the  said 
Jemima  Lindell;  and  upon  her  death  the  said  devisees.  Levin 
Baker,  Eliza  Lindell,  Mary  Lindell,  Sarah  Coleman,  Robert 
Baker  and  Hettie  Collins,  my  nephews  and  nieces,  and  Jesse  and 
Peter  Lindell  my  grand  nephews,  the  last  named  shall  take  the 
said  parts  so  devised  to  them  respectively  as  tenants  in  common, 
and  in  case  either  of  them  shall  die  before  the  said  Jemima,  then 
the  heirs  of  such  person  so  dying  shall  take  his  or  her  portion  so 
•devised. ' ' 

A  subsequent  clause  gives  the  wife  power  to  sell  real  estate, 
to  pay  off  mortgages  which  may  not  be  renewed  or  paid  by  giving 
new  mortgages,  and  then  states,  <<and  if  such  sales  are  made  for 
«uch  purposes,  then  the  real  estate,  remaining  after  such  sales, 
.shall  pass  to,  and  be  devised  in  the  manner  above  specified;  one- 
lialf  thereof  going  to  the  said  Jemima  and  her  heirs  absolutely, 
and  the  other  half  thereof  to  the  said  other  devisees  at  the  death 
of  the  said  Jemima  and  their  heirs  in  the  manner  and  form  as 
above  specified. " 

Levin  Baker,  to  whom  was  devised  two-ninths  of  one-half  in 
remainder,  was  married  and  had  one  child  at  the  date  of  the  will. 
He  was  adjudged  a  bankrupt  in  1876,  ^and  his  interest  in  the 
property  in  question  was  sold  by  his  assignee  in  bankruptcy  in 
1881,  and  he  died  in  1883  leaving  a  son  and  two  daughters  who 
are  the  plaintiffs,  the  daughters  being  joined  in  this  suit  by  their 
husbands.  Jemima  Lindell  survived  Levin  Baker.  The  claim 
of  the  plaintiffs  is,  that  as  their  father  died  during  the  life  of 
Jemima  Lindell,  they  take  as  purchasers  under  the  will,  and  not 
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by  descent  from  their  father.  If  this  be  the  true  meaning  of  the 
will,  then  they  are  the  owners  of  the  two-ninths  of  the  undivided 
one-half  of  the  property  in  the  suit 

Seo.  373.    BemainderB— As  to  the  creation  of 

Tested  remainders.  There  can  be  no  doubt  but  Levin  Baker 
took  an  estate  in  remainder  by  the  Lindell  will,  and  the  first 
inquiry  is  whether  it  is  vested  or  contingent.  The  vested  or  con- 
tingent character  of  a  remainder  is  determined,  not  by  the  uncer- 
tainty of  enjoying  the  possession,  but  by  the  uncertainty  of  the 
vesting  of  the  estate.  Says  Kent,  a  vested  remainder  is  a  fixed 
interest  to  take  effect  in  possession  after  a  particular  estate  is 
spent.  It  is  the  present  capacity  of  taking  effect  in  possession, 
if  the  possession  were  to  become  vacant,  and  not  the  certainty 
that  the  possession  will  become  vacant  before  the  estate  limited 
in  remainder  determines,  that  distinguishes  a  vested  from  a  con- 
tingent remamder.  4  Kent,  203;  2  Washb.  Beal  Property  (4  Ed.) 
547.  And  so  it  was  held  by  this  court  in  Jones  v.  Waters^  17  Mo. 
587.  The  law  favors  vested  estates,  and,  where  there  is  a  doubt 
as  to  whether  the  remainder  is  vested  or  contingent,  the  courts 
will  construe  it  as  a  vested  estate.  Collier*^  Will,  40  Mo.  287. 
Adverbs  of  time,  as  when,  there,  after,  /ram  and  like  expressions, 
do  not  make  a  contingency,  but  merely  denote  the  commencement 
of  the  enjoyment  of  the  estate.  4  Kent,  (11  Ed.)  230  n;  Doe  v. 
Con$idine,  6  Wall.  458  (18  L.  Ed.  869).  The  expression  that 
they.  Levin  Baker  and  others,  are  not  to  take  possession  of  the 
property  devised  <<until  the  death  of  Jemima  Lindell,"  and  that 
"upon  her  death"  the  devisees  shall  take  the  parts  as  tenants  in  com- 
mon, all  relate  to  the  times  when  the  devisees  shall  have  posses- 
sion, and  have  nothing  to  do  with  the  vesting  of  the  estate.  There 
can  be  no  doubt  but  that  Levin  Baker  took  a  vested  fee  in 
remainder. 

Seo.   374.    Same— Limitations  upon  an  estate 

in  fee.  There  can  be  no  remainder  limited  after  an  estate  in  fee, 
though  there  may  be  a  future  use  or  executory  devise.  One  class 
of  executory  devises  is  where  the  devisor  parts  with  his  whole 
estate,  but,  upon  some  contingency,  qualifies  the  disposition  of  it, 
and  limits  an  estate  on  that  contingency.  4  Kent,  269.  Though 
^Afivin  Baker  did  take  a  vested  fee  in  remainder,  still  it  was  com- 
petent for  the  testator  to  limit  an  estate  upon  that  fee,  to  take 
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effect  in  the  event  that  he  died  before  Jemima  Lindell,  the  life 
tenant. 

The  words  of  the  will  relied  upon  by  plaintiffs  for  such  a 
conditional  limitation  in  their  favor  are:  <<And,  in  case  either 
of  them  shall  die  before  the  said  Jemima,  then  the  heirs  of 
such  persons  so  dying  shall  take  his  or  her  portion  so  devised. " 

Sec.  375,    Same— Use  of  the  word  **heirs."   The 

reltl  question  is  whether  the  testator  used  the  word  '^heirs"  in 
this  clause  of  the  .will  for  the  purpose  of  introducing  new  ob- 
Ejects  of  his  bounty,  so  that  the  persons  answering  the  descrip- 
tion of  heirs  of  Levin  Baker  will  take  as  purchasers,  or  whether 
he  used  the  word  as  one  of  limitation,  as  he  evidently  does  in 
a  preceding  clause  of  the  same  devise.  We  may  here  mention, 
as  guides,  some  of  the  established  rules  of  construction.  The 
first,  and  to  which  the  others  are  aids,  is  that  effect  should  be 
given  to  the  intention  of  the  testator,  and  the  words  used  are 
to  be  tinderstood  in  the  sense  indicated  by  the  whole  instru- 
ment. The  word  <«heirs"  will  be  considered  as  a  word  of  lim- 
itation and  not  of  purchase,  unless  the  will  shows  clearly  that 
it  is  used  to  designate  a  new  class  of  beneficiaries.  2  Washb. 
Real  Prop.  (5  Ed.)  654;  Landon  v.  Moore^  45  Conn.  422;  Thur- 
her  V.  Chambers^  66  N.  Y.  42;  Linton  .v,  Laycock^  33  Ohio  St. 
136.  So  the  word  <<heirs"  will  be  held  to  mean  child  or  chil- 
dren when  necessary  to  carry  out  the  clear  intention  of  the 
testator.  Haverstich^s  Appeal^  103  Pa.  St.  394.  Indeed,  these 
rules  apply  as  well  to  deeds  as  to  wills.  Rines  v,  Mansfield^ 
96  Mo.  394  (9  8.  W.  Rep.  798);  Waddell  t?.  Waddell,  99  Mo. 
338  (12  S.  W.  Rep.  349;  17  Am.  St.  Rep.  575).  Again,  an 
estate  in  fee  created  by  a  will  cannot  be  cut  down  or  limited 
by  a  subsequent  clause,-  unless  it  is  as  clear  and  decisive  as 
the  language  of  the  clause  which  devises  the  real  estate.  Free- 
man V.  Coit,  96  N.  Y.  63;  Byrnes  v,  Stilwell,  103  N.  Y.  453 
(9  N.  E.  Rep.  241;  57  Am.  Rep.  760) ;  JSantZon-v.  Moore,  supra. 
In  the  will  before  us,  the  testator  gives  to  his  wife  and  her 
heirs  the  one-half  of  his  real  estate,  and  to  her  he  gives  a  life- 
estate  in  the  whole  of  his  property  with  power  to  renew  exist- 
ing, and  to  make,  new  mortgages,  and  to  make  leases,  not  ex- 
ceeding forty  years  in  duration.  He  then  disposes  of  the  other 
half  by  dividing  it  into  ninths,  and  here  it  is  well  to  recall 
portions  of  the  language  used.     He  says:  <<!  further  devise  and 
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bequeath  the  other  equal  undivided  half  of  my  real  estate  onto 
Levin  Baker  two-ninths  thereof,  Eliza  Lindell  one  and  a  half 
ninths  thereof  *  *  *  to  have  and  hold  in  said 
parts  nnto  them  as  tenants  in  common  to  them  and  their  heirs 
forever;"  but  the  said  devisees  <<are  not  to  take  possession  or 
be  entitled  to  enter  into  possession"  until  the  death  of  said 
Jemima  Lindell,  <<and  upon  her  death  the  said  devisees  (nam- 
ing them  again)  shall  take  the  said  parts  so  devised  to  them 
respectively  as  tenants  in  common,  and,  in  case  either  of  them 
shall  die  before  Jemima,  then  the  heirs  of  such  so  dying  shall 
take  his  or  her  portion  so  devised." 

Stronger  language  could  not  have  been  used  to  show  and 
disclose  a  purpose  and  intent  to  confer  upon  Levin  Baker  and  the 
other  named  persons  an  absoluteand  unconditional  fee.  The 
estate  is  given  to  <'them  and  their  heirs  forever."  This  expres- 
sion, though  unnecessary  to  create  a  fee,  is  an  appropriate  one 
for  that  purpose;  and  that  the  word  <<heirs"  is  here  used  in  its 
ordinary  legal  sense  as  one  of  limitation  only  cannot  be 
doubted.  The  testator  seems  to  have  supposed  it  necessary  to 
point  out  the  time  when  those  devisees  should  enter  into  and 
enjoy  the  possession  of  the  property,  and  this  time  he  fixes  at 
the  death  of  Jemima  Lindell.  To  his  mind  this  was  of  prime 
importance,  for  he  fixes  the  time  by  stating  it  in  a  negative  and 
affirmative  form  of  expression.  With  this  matter  made  so  promi- 
nent it  was  but  natural  that  he  should  make  some  provision  in 
case  any  of  the  devisees  died  before  the  date  at  which  they 
should  take  possession,  and  this,  too,  without  intending  to  sub- 
titute  a  new  class  of  beneficiaries. 

When  he  says,  in  case  either  of  them  shall  die  before  the  life 
tenant,  the  heirs  of  such  person  so  dying  shall  take  his  or  her 
portion,  he  is  speaking  in  affirmation  of  what  he  said  at  the  be- 
gining  of  the  paragraph  where  he  gave  to  the  persons  an  abso- 
lute and  unqualified  fee  in  remainder.  The  word  <<heirs"  seems 
to  be  used  in  the  same  sense  in  both  cases.  Certain  it  is  we 
have  here  a  fee  created  by  the  use  of  strong  and  appropriate 
words  to  begin  with,  and  it  should  not  be  cut  down  to  a  defeasible 
estate  unless  the  testator  has  clearly  declared  that  to  be  his  inten- 
tion. That  intention  is  not  disclosed  by  the  clause  relied  upon  by 
the  plaintiffs  for  it  must  be  read  in  connection  with  the  preceding 
poftion  of  the   same   devise.      Taking    the    entire    paragraph 
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together  it  cannot  be  said  to  have  been  the  intention  of  the  testator 
to  bring  forward  the  heirs  of  Levin  Baker  as  substituted  benefi- 
ciaries in  case  he  shall  die  before  Jemima  Lindell.  They  are 
only  mentioned  as  taking  by  descent  from  their  father,  and  the 
vill  does  not  contemplate  that  they  are  to  take  as  substituted 
devisees.  It  may  be  and  doubtless  is  true,  that  much  that  is 
said  in  this  will  was  unnecessay  because  the  law  would  supply 
what  is  said  in  several  instances,  but  in  construing  the  will  we  must 
take  it  as  a  whole  and  then  determine  the  intention  of  the  testa- 
tor. 

Sec.  376.    Oonstruction   of  wills— Situation  of 

parties  and  use  of  precedents.  Many  arguments  may  be 
made  on  the  one  side  and  the  other  based  upon  a  consideration 
of  the  situation  in  life  of  the  persons  who  were  made  beneficiaries 
in  this  will,  but,  after  all,  such  arguments  will  be  found  to  be 
pure  speculations  and  unreliable  guides.  Counsel  for  appellants 
has  collected  and  presented  in  his  able  brief  a  vast  number  of 
authorities,  and  one  or  two  of  them  may  be  noticed  here,  though 
they  have  all  been  examined.  In  Tillmam  v,  JDavts,  95  N.  Y. 
17  (47  Am.  Rep.  1),  the  testatrix  directed  her  executors  to  set 
off  one-half  of  her  estate  for  the  use  of  her  husband  during  his 
life,  and  provided  that  this  half  should  be  divided  into  seven 
equal  parts,  and  as  to  these  parts  the  will  says:  <*I  give,  devise 
and  bequeath  one  of  the  said  seven  equal  parts  of  one  of  the  said 
two  equal  parts  to  each  of  the  following  persons  and  their  heirs 
(William  N.  Davis  is  mentioned  as  one),  the  heirs  of  any  or  either 
of  the  foregoing  persons  who  may  die  before  my  said  husband  to 
take  the  share  which  the  person  or  persons  so  dying  would  have 
taken  if  living."  Davis  died  before  the  husband  of  the  testatrix, 
leaving  a  will  whereby  he  devised  his  interest  in  the  property  so 
bequeathed  to  him  to  his  wife,  and  the  wife  of  Davis  came  for- 
ward as  a  claimant  under  her  husband's  will.  It  was  held  to  be 
immaterial  whether  Davis  took  a  vested  or  contingent  interest, 
because,  whatever  it  was,  it  terminated  at  his  death.  In  that  event 
says  the  court,  it  is  quite  clear  that  his  heirs  were  to  take  by  sub- 
stitution in  his  place  under  the  will  of  the  testatrix. 

That  case  gives  support  to  the  construction  contended  for 
by  the  appellant  in  the  case  at  bar.  But  it  is  to  be  remembered 
the  testatrix  constituted  her  executor's  trustees,  and  vested  the 
title  in  them  with  the  directions  to  convert  the  property  into 
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money,  and  distribute  the  proceeds.  Where  the  property  is  by 
will  vested  in  trustees  with  directions  to  convert  the  same  into 
money,  the  directions  for  carrying  the  acting  trust  into  execution 
determine  largely  the  character  of  the  estate  which  the  devisees 
take.  In  Buck  v.  Paine^  75  Me.  583,  the  testator  gave  the  one- 
half  of  his  estate  to  trustees  to  have  and  hold  <<for  the  equal  use 
and  benefit  of  my  two  grandchildren,  Thomas  and  Susan  Rich, 
******  for  the  term  of  three  years, 
at  the  end  of  which  time  the  trust  shall  cease,  and  each 
one's  share  shall  then  go  to  said  children  respectively."  The 
trustees  were  given  full  power  to  sell  and  convey.  A  subsequent 
clause  provides:  <<  If  either  of  said  children  die  before  the  trust 
ceases,  his  or  her  legal  heirs  shall  be  substituted  in  place  of 
deceased  in  every  respect."  Susan  died  testate  within  three  years, 
and  the  question  was  whether  the  estate  passed  by  her  will  to  her 
devisees.  It  was  held  that  the  words  of  the  will  created  an  equitable 
vested  fee  in  Susan,  but  subject  to  a  condition,  and  that  her  death, 
during  the  continuance  of  the  trust,  defeated  the  fee,  and  the  devise 
only  took  effect  as  an  executory  devise.  The  opinion  in  that  case 
gives  a  concise  and  very  clear  statement  of  the  law,  but  it  will 
be  seen  the  substantial  clause  of  the  will  is  too  clear  to  admit  of 
doubt,  and  there  is  nothing  in  other  parts  of  the  will  to  modify 
the  clear  import  of  the  words  used. 

Enough  has  been  said  to  verify  the  remarks  made  in  Preston 
V.  Brant,  96  Mo.  556  (10  S.  W.  Rep.  78),  where  it  is  said:  "It 
may  be  said,  that  in  construing  wills  precedents  are  of  but  little 
value  except  in'  so  far  as  they  may  be  like  the  case  in  hand,  and 
except  in  so  far  as  they  may  formulate  and  lay  down  rules  to  be 
applied  alike  in  the  construction  of  all  wills." 

The  circuit  court  held  that  Levin   Baker  took  a  remainder 
in  fee  free  from  any  condition,  and  this  we  believe  to  be  the  true 
construction'of  the  Lindell  will,  and  the  judgment  is,  therefore, 
affirmed. 

Barclay,  J.,  not  sitting;  the  other  judges  concur. 

ANNOTATIONS. 

Sec.  377.    Vested  remainders.    A  devise  to  children 

on  the  death  of  the  first  taker,  without  living  issue,  does  not  cre- 
ate a  vested  remainder.     The  court  say: — 

<<The  distinguishing  characteristics  are:  a  remainder  is  said 
to  be  vested,  when  the  estate  passes  out  of  the  grantor  at  the 


377  REMAINDIRS.  520 

creation  of  the  particular  estate,  and  vests  in  the  grantee  during 
its  continuance,  or  eo  instanti  that  it  determines — ^when  a  present 
interest  passes  to  a  certain  and  definite  person,  to  be  enjoyed  in 
futuro]  and  is  said  to  be  contingent,  when  the  estate  is  limited, 
either  to  a  dubious  or  uncertain  person,  or  upon  the  happening  of 
a  dubious  or  uncertain  event — ^uncertainty  of  the  right  of  enjoy- 
ment, as  distinguished  from  the  uncertainty  of  possession, — Poor 
V,  Considine^  6  Wall.  458.  It  is  an  established  principle,  that 
estates  are  regarded  contingent,  when  the  event  upon  which  they 
take  effect  may  or  may  not  happen.  For  instance,  when  a  will 
gives  a  legacy  to  a  certain  person,  if  he  reaches  a  certain  age,  it 
is  presumed  that  the  testator  meant  he  should  not  have  it  unless 
he  reached  that  age.  *  *  *  When  the  payment  of  a 
legacy  is  dependent  upon  an  uncertain  future  event,  which  may 
or  may  not  occur,  it  lapses  if  the  legatee  dies  before  the  happen- 
ing of  the  eveift.  There  must  be  some  person  in  esse,  capable  of 
taking,  when  the  contingency  occurs  on  which  the  right  depends. 
On  this  principle,  if  a  legacy  is  given  to  a  class  of  persons, 
dependent  on  an  uncertain  event,  that  class  is  to  be  ascertained 
at  the  time  of  its  happening,  if  it  ever  happens,  and  the  entire 
interest  vests  in  such  persons  as,  at  that  time,  fall  within  the  de- 
scription of  persons  constituting  that  class.  In  2  Williams  on 
Ex'rs,  1332,  the  author  states  as  one  of  the  positive  rules,  <<That 
if  the  words,  <payable,'or  <to  be  paid,'  are  omitted,  and  the  legacy 
is  given  at  twenty -one^  or,  if^  toheUy  in  case,  or  provided  the  lega- 
tee attains  twenty-one,  or  on  his  attaining  that  age,  or  any  other 
future  definite  period,  this  confers  on  him  a  contingent  interest, 
which  depends  for  its  vesting,  and  its  transmissibility  to  his  exe- 
cutors or  administrators,  on  bis  being  alive  at  that  period." 
Phinizy  v.  Foster,  90  Ala.  262  (7  S.  Kep.  836). 

Where  both  the  title  and  the  right  to  the  possession  are  post- 
poned until  the  happening  of  some  uncertain  event,  it  creates  a 
contingent  and  not  a  vested  remainder.  Bates  v,  Gillett,  132 
111.  287  (24  N.  E.  Rep.  611).  A  provision  in  the  will  for  the 
interposition  of  trustees  and  for  a  conveyance  by  them,  does  not 
prevent  the  remainder  from  vesting.  There  can  be  a  vested 
remainder  in  an  equitable  as  well  as  a  legal  estate.  Scofield  v, 
Olcott,  120  111.  362  (11  N.  E.  Rep.  351).  <at  is  not  the  uncer- 
tainty of  enjoyment  in  the  future,  but  the  uncertainty  of  the  right 
to  that  enjoyment,  which  marks  the  distinction  between  a  vested 
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and  oontiiigeiit  interest. "  Merehantxle  Bank  v.  Ballard' t  Aitiynee, 
83  Ky.  481  (4  Am.  St  Bep.  100;  7  Ey.  L.  Bep.  478). 


RENTS. 


WEST  V.  WBTER. 
(46  0.  St.  66.) 

Bents— Tenants  in  oommon— Statute  oonstmed.  Under  th« 
Beyised  Statutes  of  Ohio,  seo.  5774,  a  tenant  in  common  who  uses  the 
estate,  although  he  does  not  exdnde  his  co-tenants  therefrom,  is  liable 
to  them  for  their  share  of  the  Talae  of  such  use,  *'as  for  rents  and  profits 
reoeiyed.** 

Sec.  378.  Facts  stated.  The  trial  oonrt  foond  and 
stated  the  following  facts  and  conclusions  of  law: 

That  the  plaintiff  and  defendants,  mentioned  in  the  plead- 
ings as  co-tenants  with  them,  are  the  heirs-at-law  and  tenants 
in  common  of  said  real  estate  in  the  several  proportions  set 
forth  in  the  pleadings;  that  there  were  no  improvements  upon 
the  land  excepting  the  outside  fences,  and  that  it  contained 
about  146  acres,  of  which  about  one  hundred  acres  were  in  pas- 
ture and  the  rest  in  woods;  that  the  defendant,  Allen  P.  West, 
owned  the  land  adjoining  and  surrounding  it  upon  three  sides, 
and  that  there  was  no  fence  between  his  land  and  that  men- 
tioned in  the  petition;  that  the  defendant,  Allen  P.  West,  pas- 
tured upon  his  own  land  adjoining  this,  containing  about  400 
acres,  about  100  head  of  cattle  each  year,  and  that  they  had 
access  to  and  pastured  upon  the  land  described  in  the  peti- 
tion, and  that  during  different  years  of  the  time  that  he  was  in 
possession  he  fed  the  cattle  on  the  woodland  of  the  premises 
described  in  the  petition;  that  he  had  ample  pasture  each  year 
for  his  own  use  without  using  this  land,  and  that  he  could 
not  have  used  his  own  pasture  without  the  cattle  going  upon 
this  land  unless  he  had  erected  a  partition  fence  between  his 
own  land  and  that  in  question;  that  West  did  not  cultivate  or 
crop  the  premises,  or  receive  any  rent  therefor  from  others,  or 
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make  any  use  of  the  same  as  aforesaid;  that  Allen  P.  West 
did  not  occupy  the  premises  adversely  to  any  of  his  co-ten- 
ants, nor  did  he  exclude  any  of  them  from  the  possession 
thereof,  nor  did  he  occupy  the  same  under  any  lease  from  or 
contract  with  any  of  them  to  pay  rent  therefor;  nor  did  any 
of  his  co-tenants  ask  or  demand  possession  of  the  premises  or 
any  share  of  the  rents  and  profits  thereof  prior  to  the  begin- 
ning of  this  suit;  that  the  fair  rental  value  of  the  premises 
was  $150,  and  that  the  value  of  West's  use  and  occupation 
thereof  was  $150  per  year;  that  he  occupied  the  premises  one 
year  after  the  bringing  of  this  suit  under  the  same  circum- 
stances as  before;  and  that  he  paid  the  taxes  on  the  premises 
before  said  suit  was  brought  at  the  rate  of  $35  per  year. 

And  from  the  foregoing  finding  of  facts,  the  court,  as  its 
conclusions  of  law,  finds  that  the  defendant,  Allen  P.  West,  is 
liable,  and  should  account  to  the  other  tenants  in  common  in  the 
proportion  of  their  respective  shares  thereof  for  his  use  and  occu- 
pation of  the  real  estate  in  the  petition  described  for  the  full 
period  of  six  years  prior  to  the  beginning  of  this  suit,  at  the 
yearly  value  of  $150  as  aforesaid,  with  interest  on  the  annual 
installments  of  rent  to  this  date,  and  for  the  year  after  the  begin- 
ning of  this  suit  at  the  same  rate  with  interest  to  this  date,  and 
he  is  entitled  to  credit  upon  his  several  payments  of  the  taxes 
made  before  the  commencement  of  this  suit,  with  interest  on  each 
pa3'ment  to  this  date;  the  balance  being  $986.09. 

Judgment  was  rendered  accordingly,  which  this  proceeding 
is  brought  to  reverse. 

Owen,  C.  J. 

See.  379.   Bents— Tenants  in  common — Statutes 

construed.  The  principal  question  in  the  case,  involves  a  con- 
struction of  section  5774,  of  the  Revised  Statutes,  which  pro- 
vides that:  <*One  tenant  in  common,  or  coparcener,  may  recover 
from  another  his  share  of  the  rents  and  profits  received  by  such 
tenant  in  common  or  coparcener  from  the  estate,  according  to  the 
justice  and  equity  of  the  case;"  etc.  The  fact  that  no  such  rem- 
edy was  available  at  common  law,  led  to  the  enactment  of  the 
statute  of  Anne,  (4  Anne,  ch.  16,  sec.  27),  which  provides  that 
'^actions  of  account  shall  and  may  be  brought  and  maintained 
*        *        *        by  one  joint  tenant,   and    tenant  in  common, 
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*        *        *        *        against  the  other,  as  bailiff  for  receiving 
more  than  comes  to  his  just  share  or  proportion,"  etc. 

It  is  contended  by  the  plaintiff  in  error,  that  neither  this 
statute,  nor  our  own,  authorizes  a  recovery  by  the  out-tenant 
against  the  tenant  in  possession,  for  the  value  of  the  mere  use  and 
occupation  of  the  joint  estate.  There  are  cases  which  seem  to 
sustain  this  construction  of  the  statute  of  Anne,  supra,  where  the 
tenant  in  possession  is  to  be  regarded  as  a  bailiff  or  the  out-ten- 
ants. A  bailiff  in  husbandry  was,  at  the  common  law,  one  ap- 
pointed by  a  private  person  to  collect  his  rents  and  manage  his 
estates.  (Bac.  Abr.)  The  leading  English  case  which  holds 
mere  use  and  occupation  by  a  tenant  in  common,  did  not  create  a 
liability  against  him  to  his  co-tenants,  is  Henderson  v.  Eaten,  17 
Ad.  &  El.  ^.  S.  701,  718.  The  court  says:  <at  is  to  be  observed 
that  the  statute  does  not  mention  lands  or  tenements,  or  any  par- 
ticular subject.  Every  case  in  which  a  tenant  in  common  receive* 
more  than  his  share  is  within  the  statute ;  and  account  will  lie  when 
he  does  receive,  but  not  otherwise.  It  is  to  be  observed,  also, 
that  the  receipt  of  issues  and  profits  is  not  mentioned,  but  simply 
the  receipt  of  more  than  comes  to  his  just  share;  and,  further,  he 
is  to  account  when  he  receives,  not  takes^  more  than  comes  to  his 
just  share. "  Further  construing  the  language  of  the  statute,  the 
court  concludes  that  use  and  occupation  merely  do  not  render 
the  possessory  tenant  in  common  liable  to  his  co-tenants.  It 
will  be  observed  that  the  word  '^profits,"  whose  absence  from  the 
statute  of  Anne  is  made  prominent  by  the  court,  is  supplied  in 
our  statute.  This  construction  of  the  English  statute  has  been 
followed  in  this  country  in  Sargent  v.  Parsons,  12  Mass.  149; 
Woolever  v,  Knapp,  18  Barb.  265;  Crane  v,  Waggoner,  27  Ind. 
52  (89  Am.  Dec.  493);  Ragan  v,  McCoy,  29  Mo.  367,  and  other 
cases.  A  different  view  was  taken  of  the  same  question  in  Tlhomp- 
son  V.  Bostiek,  1  McMullan  Eq.  (S.  C.)  75,  where  the  court  says 
that  *'to  cultivate  and  have  the  use  of  lands,  is  to  receive  the 
rents  and  profits,  though  the  occupier  is  his  own  tenant,''  etc.  In 
Early  v.  Friend,  16  Grat.  (Va.)  47  (78  Am.  Dec.  649)  the  judge 
speaking  for  the  court  says:  *  'With  all  deference  to  the  court  of  Ex- 
chequer Chamber,  I  think  the  construction  they  put  upon  the  word 
'receiving, '  is  too  technical  and  narrow  at  least  for  our  country.  *  * 
I  do  not  see  the  force  of  the  distinction  drawn  by  that  court 
between  the  words  'receive'  and  'take'  in  this  connection.      I 
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think  the  word  'receiving'  in  the  statute  literally  means  receiving 
of  profits  as  well  by  use  and  occupation  as  by  renting  out  the 
property."  This  view  is  taken  in  Shieh  v.  Stark,  14  Geo.  '429; 
and  in  a  recent  case  in  Yermont,  Hayden  v,  Merrill,  44  Y t.  336 
(8  Am.  Rep.  372),  where  the  court  say:  <<  It  is  safe  to  say  that 
where  the  occupancy  of  one  tenant  in  common  is  beneficial,  and 
at  a  profit  to  such  occupant,  and  is  entire  and  exclusive,  he  is 
bound  to  account  to  his  co-tenant  for  what  he  has  received  by 
such  occupancy  more  than  his  just  proportion."  We  think  this 
is  the  better  view. 

The  question  does  not  rest,  however,  upon  a  construction 
of  the  statute  of  Anne  nor  upon  its  assumed  similarity  with 
our  own.  In  framing  the  latter  the  general  assembly  departed 
from  the  phraseology  of  the  English  statute.  The  language, 
which  in  the  latter  limited  the  liability  of  the  tenant  in  pos- 
session to  that  of  bailiff,  is  omitted.  The  words  ^*rent8  and 
profits''  are  added.  Then  we  are  not  at  liberty  to  conclude  or 
say  that  the  words,  < 'according  to  the  justice  and  equity  of  the 
case,"  were  added  without  a  purpose.  This  court  has  said  in 
Conard  v,  Conard,  38  Ohio  St  467,  construing  this  statute: 
<<The  action  given  by  the  statute  is  a  'civil  action'  for  rents 
and  profits  'received'  by  a  co-tenant  in  excess  of  his  full  share, 
'according  to  the  justice  and  equity  of  the  case.'  The  case 
made  upon  this  record  is  not  an  action  for  the  recovery  of 
money  merely,  but  for  an  account  according  to  the  principles 
of  equity,  in  which  neither  party  has  a  right  of  trial  by  jury. 
In  this  respect,  at  least,  our  statute  differs  from  the  English 
statutes  of  4  Anne,  C.  16  sec.  27,  which  gave  an  action  at  law 
against  a  co-tenant  as   bailiff." 

We  conclude  that  the  voluntary  and  profitable  use,  occu- 
pation and  enjoyment  by  a  tenant  in  common  of  the  common 
estate  creates  &  liability  against  him  to  account  to  the  out- 
tenant  as  for  his  share  of  the  rents  and  profits  received  by  the 
former,  according  to  the  justice  and  equity  of  the  case. 

It  is  maintained,  however,  that  in  the  peculiar  circumstances 
of  the  case  at  bar  the  judgment  against  the  plaintiff  in  error  is 
wholly  without  equity.  The  lands  occupied  by  him  adjoined  his 
own,  and  there  was  no  partition  fence  between  them ;  he  had 
ample  pasture  of  his  own,  and  for  the  cattle  pastured  upon  the 
common  estate,  and  did  not  need  the  pasturing  with  which  he 
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was  charged.  Nevertheless,  he  did  use  the  lands,  and  the  value 
of  that  use  was  a  $150  per  year.  What  effect  the  trial  court  gave 
to  the  conscious  possession  of  these  lands,  as  shown  by  the  fact 
that  <<during  different  years  of  the  time  he  was  in  possession  he 
fed  his  cattle  on  the  woodland  of  the  premises  described  in  the 
petition,"  we  are  not  permitted  to  know.  If  he  voluntarily  used 
and  enjoyed  the  profitable  possession  of  the  lands,  it  would  not 
seem  to  be  a  defense  against  an  action  to  account,  that  he  did 
not  need  them — that  he  had  sufficient  pasturage  of  his  own  for 
his  cattle. 

The  trial  court  was  called  upon  to  deal  with  all  the  facts  accord, 
ing  to  principles  of  equity,  and  while  this  case  seems  at  first  view 
to  sound  in  hardship,  we  cannot  say  that  it  is  sufBclently  clear  to 
us  that  the  court  so  far  ignored  the  justice  and  equities  of  the  case 
as  to  justify  us  in  reversing  its  judgment. 

Was  there  error  in  charging  the  interest?  The  plaintiff  in 
error  was  in  no  sense  in  default.  His  possession  of  the  common 
estate  was  rightful.  No  demand  was  made  upon  him  for  its  pos- 
session, nor  for  the  value  of  the  use  until  the  suit  was  brought. 
The  claim  was  one  as  for  unliquidated  damages.  There  was  no 
warrant  for  charging  him  with  interest  upon  each  annual  install- 
ment of  the  yearly  rental  value  of  the  lands.  In  this  there  was 
error,  for  which  the  judgment  is  modified  by  deducting  the  inter- 
est included  in  the  judgment,  and  as  thus  modified  the  judgment 
is  affirmed. 

Nora — See  Epitome  of  casoB:  Bents. 


REPAIRS. 

GREOOR  Y.   CADT. 
(82  Me.  181.) 

Bepsdrs— Laiidlord  and  tenant.  A  landlord  is  not  bound  to 
repair  the  premises;  but  if  he  does  repair  them  and  does  the  work  in  snoh 
a  careless  manner  as  to  amount  to  negligence,  and  injury  results  to  the 
tenant  on  acconnt  of  snch  negligence,  the  landlord  will  be  liable  in 
damages. 
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Virgin,  J. 

Seo.  380.  Facts  stated.  In  August,  1887,  the 
defendant  leased  in  writing  to  the  plaintiff  a  second  story  tene- 
ment including  a  shed  and  privy  attached  to  which  access  was^ 
had  by  a  bridge  from  the  kitchen.  Subsequently,  but  prior  to 
March,  1888,  the  attention  of  the  lessor  was  called  to  the  rickety 
condition  of  some  portion  of  the  premises  especially  the  bridge; 
and  he  with  a  carpenter  made  repairs  of  the  bridge.  On  March 
14,  1888,  while  the  plaintiff  was  in  the  privy,  the  floor  gave  way 
whereupon  she  in  falling  seized  hold  of  the  door-stool  to  prevent 
herself  from  going  down  several  feet  into  the  vault  and  was 
severely  injured;  for  which  the  jury  returned  a  verdict  for  $825. 
The  defendant,  without  finding  any  fault  with  the  amount  of  the 
verdict,  seeks  to  have  it  set  aside  as  being  against  law  and  evi- 
dence. 

Sec.  381.  Repairs— Landlord  and  tenant.  It  is  com- 
mon knowledge  among  the  members  of  the  profession  that  no 
iuty  on  the  part  of  a  landlord  to  repair  leased  premises  arises  out 
of  the  relation  subsisting  between  him  and  his  tenant;  and  in  the 
absence  of  any  covenant  on  his  part  in  the  lease  that  the  premises 
are  in  proper  repair,  he  is  under  no  legal  obligation  to  make 
repairs;  but  the  tenant,  on  the  principle  of  caveat  emptor^  and  in 
the  absence  of  any  fraud  on  the  part  of  the  landlord,  takes  them 
in  the  actual  condition  in  which  he  finds  them  for  better  and  for 
worse.  Moreover,  any  subsequent  promise  by  the  landlord  to 
repair  is  without  consideration  and  no  action  of  assumpsit  will  lie 
for  his  non-performance  of  such  a  promise.  Lihhey  v.  Tolford^  48 
Maine,  316  (77  Am.  Dec.  229). 

But  while  it  is  generally  true  with  respect  to  gratuitous  con- 
tracts that  for  non-feasance  no  action  lies,  still  for  misfeasance 
an  action  on  the  case  may  be  maintained,  inasmuch  as  '<the  con- 
fidence induced  by  undertaking  any  service  for  another  is  a  suffi- 
cient legal  consideration  to  create  a  duty  in  the  performance  of 
it."  Smith's  note  in  Coggs  v,  Bernard^  Smith  Lead.  Cas.  (6th 
Am.  Ed.)  355.  <*A  distinction  exists  between  non-feasance  and 
misfeasance, — between  a  total  omission  to  do  an  act  which  one 
gratuitously  promises  to  do  and  a  culpable  negligence  in  the  exe- 
cution of  it  *  *  *  If  a  party  makes  a  gratuitous 
engagement  and  actually  enters  upon  tne  execution  of  the  busi- 
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ness  and  doee  it  amiRS  through  tho  want  of  dae  care  by  which 
damage  ensues  to  the  other  party,  an  action  will  lie  for  this  mis- 
feasance." 2  Kent  Com.  570;  Thomv.Deas,  4  Johns.  96-99; 
Bal/e  V.  West,  13  C.  B.  466,  (76  B.  C.  L.)  Elsee  v.  Gatward,  5 
T.  R.,  143,  149,  150;  Wilson  v.  Brett,  11  M.  &  W.  113,  116;  16 
Am.  Jur.  261,  et  seq. 

This  established  principle  is  applicable  to  the  case  at  bar. 
And  although  the  lessor's  attention,  after  possession  taken  by  the 
lessee,  was  called  by  the  latter  to  the  rickety  condition  of  a  por- 
tion of  the  premises  and  he  thereupon  agreed  to  repair  it,  still  he 
was  under  no  legal  obligation  to  fulfill  his  promise.  But  when 
upon  the  request  of  the  lessee  the  lessor  gratuitously  undertook 
to  make  the  repairs  and  negligently  and  unskilfully  performed 
the  work,  whereby  the  lessee  was  subsequently  injured,  the  lessor 
became  liable  by  reason  of  his  misfeasance,  provided  he  under- 
took to  repair  the  particular  part  of  the  premises  to  which  his 
attention  was  called  and  where  the  injury  occurred.  Oill  v.  Mid- 
dleton,  105  Mass.  477  (7  Am.  Bep.  548),  which  is  on  all  fours 
with  the  case  at  bar.  Such  was  the  substance  of  the  charge  of 
the  learned  judge  on  this  point 

But  the  defendant  complains  that  no  complaint  was  made  in 
regard  to  the  privy  and  that  she  did  not  undertake  to  repair  that, 
— ^but  did  repair  the  bridge.-  The  presiding  judge  called  the 
attention  of  the  jury  to  this  question  of  fact  and  left  the  question 
to  them  to  decide,  which  issue  they  must  have  found  for  the 
plaintiff.  We  think  the  evidence  preponderates  in  behalf  of  the 
defendant;  but  there  is  evidence  on  which  the  verdict  can  rest. 

Motion  overruled 

Peters,  C.  J.,  Walton,  Emery,  Foster  and  Haskell,  J.  J., 
concurred. 

ANNOTATIONS. 

Sec.  382.  Landlord  and  tenant— Repairs.    Under 

the  California  statute,  the  landlord  is  bound  to  repair,  only  upon 
notice  of  the  tenant,  and  upon  failure  to  do  so  the  limit  of  his 
liability  is  the  right  of  the  lessee  to  terminate  the  lease,  or  to 
make  the  repairs  to  the  extent  of  one  month's  rent  and  deduct  the 
cost  thereof  from  the  rent.  Tatum  v,  Thompsorij  86  Gal.  203. 
In  the  absence  of  an  agreement  to  the  contrary,  the  landlord, 
^<after  the  delivery  of  possession  to  his  tenant,  has  the  right,  and 
it  is  made  his  duty,  to  re-enter  for  the  purpose  of  repairing  any 
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dilapidations  not  occasioned  by  the  ordinary  negligence  of  the 
tenant  which  render  the  leased  building  untenantable  and  which 
occur  after  the  beginning  of  the  term."  Dwyer  v,  Carroll^  86 
Cal.  298.  Where  a  landlord,  in  making  repairs,  negligently 
injures  the  goods  of  the  tenant,  he  will  be  liable  therefor. 
Mumhy^  Stockton  &  Knight  v.  Bowden  &  Rosenthal^  25  Fla.  454. 
In  the  absence  of  either  a  statute  or  contract,  the  landlord  is  not 
under  obligations  to  make  repairs.  Perez  v.  Eabaud,  76  Texas 
191  (13  S.  W.  Rep.  177;  7  L.  R.  A.  620).  Upon  the  refusal  of 
the  landlord  to  make  repairs,  which  he  has  agreed  to  make,  the 
tenant  may  do  so,  himself,  and  deduct  the  cost  thereof  from  the 
rent.  Hendry  v.  Squier,  126  Ind.  19  (25  N.  E.  Rep.  830;  9  L.  R. 
A.  798).  A  landlord  is  not  bound  to  keep  the  leased  premises 
in  repair  unless  he  agrees  to  so  do,  and,  hence,  is  not  liable  for 
injury  resulting  to  the  tenant  from  failure  to  repair  the  premises. 
Ward  V,  Fagin,  101  Mo.  669  (20  Am.  St.  Rep.  650;  14  S.  W. 
Rep.  738;  10  L.  R.  A.  147);  Kline  v.  McLain,  33  W.  Va.  32  (10 
S.  E.  Rep.  11;  5  L.  R.  A.  400).  Where  the  tenant  agrees  to 
make  repairs,  and,  upon  his  failure  to  do  so,  the  landlord  makes 
the  repairs,  he  may  recover  therefor  from  the  tenant.  Martinet 
V,  Thompson^  16  S.  W.  Rep.  334.* 


RESULTING  TRUSTS. 

CONNELLY  V.  SHERIDAN. 
(41  Minn.  18.) 

Besultinsr  trusts— Statute  construed.  Gen.  St.  1878  o.  48,  sees. 
7,  8  and  9,  of  Minnesota,  practically  abolishes  all  resulting  trusts  in  land, 
where  the  purchase-money  has  been  paid  by  one  person  and  the  oonyey- 
ance  made  to  another,  except  in  those  oases  where  the  person  receiving  the 
conyeyanoe  has  been  guilty  of  some  fraud  or  breach  of  confidence. 

Collins,  J. 

See.  383.  Facts  stated.  This  is  an  action  of  eject- 
ment. The  appellant  contends  that  the  findings  of  fact  do  not 
justify  the  conclusion  of  law.     These  facts  appear  as  follows: 
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On  November  7,  1873,  the  tract  of  land  in  dispute  was  conveyed 
by  its  then  owner  to  one  Rose  Sheridan,  in  consideration  of  the 
sum  of  $400,  which  sam  was  wholly  paid  by  the  defendant, 
James  Sheridan.  The  conveyance  was  so  made  upon  a  verbal 
agreement  between  said  Rose  and  said  James  that  the  former 
should  hold  the  title  to  said  land  in  trust  for  her  minor  son, 
Henry  Sheridan,  and  for  his  use  and  benefit;  that  said  Henry  had 
no  knowledge  of  said  agreement  until  sometime  after  the  afore- 
said conveyance;  that  within  two  years  thereafter  said  James. 
Sheridan  entered  into  possession  of  the  premises,  has  continued^ 
such  possession,  has  improved  and  cultivated  the  land  for 
the  use  and  benefit  of  the  minor,  Henry,  and  was  his  tenant  at 
the  time  of  the  commencement  of  this  action ;  that  in  the  month 
of  November,  1887,  said  Rose  Sheridan,  by  deed,  conveyed  the 
same  to  this  plaintiff. 

Sec.  384.    Resulting  trusts— Statute  construed.- 

The  rule  of  common  law  has  been  radically  changed  by  the  stat. 
ute  relating  to  uses  and  trusts.  Gen.  St.  1878,  c.  43,  sec.  7, 
declares  that  whenever  a  grant  for  a  valuable  consideration  is 
made  to  one  person,  another  paying  the  consideration,  no  use  or 
trust  can  result  in  favor  of  the  person  by  whom  the  payment  is 
made,  but  that  the  title  shall  vest  in  the  person  named  as  the 
alienee  in  the  convej-ance,  subject  only  to  the  provisions  of  sec- 
tion 8,  which  are  of  no  significance  here.  Section  9  also  qualifies 
section  7,  by  providing  that  the  latter  shall  not  obtain  in  cases 
where  the  alienee  has  taken  an  absolute  conveyance  in  his  own 
name,  without  the  knowledge  or  consent  of  the  person  paying  the 
consideration.  In  Randall  v,  ConstanSy  33  Minn.  329  (23  N. 
W.  Rep.  530),  this  court  expressly  repudiated  a  dictum  in  the 
principal  opinion  in  Simon  v.  Schurck,  29  N.  Y.  598, — ^the  statute 
of  New  York  being  the  same  as  our  own, — to  the  effect  that  where 
the  consideration  is  paid  by  one  person,  and  an  absolute  deed  taken 
in  the  name  of  another,  a  trust  in  the  nature  of  a  resulting  trust 
may  be  created  by  parol  for  the  benefit  of  a  third  person.  The 
court  said,  further,  that  such  trusts  are  not  permitted  under  our 
statute.  To  adopt  the  view  urged  by  appellant's  counsel,  that 
the  intended  beneficiary  « ^substantially "  furnished  the  considera- 
tion for  the  conveyance  to  his  mother,  and  hence,  because  it  was 
taken  in  her  name  absolutely,  without  his  knowledge  or  con- 
sent, the  case  comes  within  the  provisions  of  the  ninth  section^ 
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would  be  to  ignore  the  facts,  and  to  evade  a  statute  the  purpose 
of  which  is  to  prevent  parties  from  asserting  equitable  interests 
in  lands,  resting  solely  upon  parol  evidence,  in  direct  conflict 
with  written  instruments  made  under  their  direction  or  by  their 
consent.  The  section  under  consideration  must  be  construed  as 
abolishing  all  trusts  in  lands  paid  for  by  one  person,  where  the 
conveyance  is  to  another  absolutely,  whether  for  the  benefit  of 
the  person  paying  the  money,  or  for  some  other  person,  except- 
ing in  cases  where  the  conveyance  is  so  taken  without  the  knowl. 
edge  or  consent  of  the  person  whose  money  has  been  so  used,  or 
where  the  alienee,  in  violation  of  some  trust,  has  purchased  the 
iand  so  conveyed  with  moneys  belonging  to  another  person ;  and 
excepting,  also,  the  trust  in  favor  of  the  creditors. 

Judgment  afiQrmed. 

NoTS.     Bee  annotations  at  the  end  of  next  case. 


DUCIl   V.  FORD. 
(188  U.  S.  587.) 

Besultdnfir  truslr— OonBideration  paid  by  one  and  oonvey- 
'ance  to  another.  At  common  law,  a  trust  results  to  the  person  pay- 
ing the  consideration  for  land,  the  oonTeyanoe  of  which  is  executed  to 
another,  but  such  trust  must  arise  at  the  time  of  the  purchase,  and  the 
consideration  must  be  then  paid  or  secured.  The  facts  may  be  estabUshed 
.by  parol  CTidenoe. 

Statute  of  fraudB— Part  performance.  In  those  cases  where 
the  giving  of  possession  is  such  a  part  performance  as  will  remove  the 
-case  from  the  operation  of  the  statute  of  frauds,  it  must  be  shown  that 
«uch  possession  was  a  new  possession  under  the  contract,  and  not  merely 
the  continuance  of  a  possession  taken  and  held  under  a  different  right  or 
title. 

Sec.  385.  Pacts  stated.  This  was  an  appeal  from  a 
decree  of  the  Supreme  Court  of  the  Territory  of  Montana  sustain- 
ing a  demurrer  to  a  complaint  originally  filed  in  the  Second  Judi- 
cial District  of  such  Territory.  The  complaint  set  forth  in  sub- 
stance that  the  plaintiffs  on  September  18,  1888,  < 'became  pos- 
sessed of  and  owned"  certain  premises  upon  which  they  had  dis- 
covered a  vein  or  lode  of  valuable  quartz ;  that  they  <  *duly  located" 
fluch  lode  **as  a  mining  claim"  under  the  laws  of  the  United 
States,  *  *and  posted  a  notice  of  such  location, "  and  established  by 
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posts  and  corners,  boundaries  thereto,  desiginating  it  as  the 
((Figi"  lode;  and  further  claimed  to  have  possessed  and  owned 
said  premises  op  to  the  15th  of  March,  1881,  when  the  defendant 
was  about  to  procure  a  patent  to  himself  for  the  same  premises 
<»under  a  pretended  location  and  claim  designated  by  him  as  the 
<Odin'  lode."  The  plaintiffs  apprised  the  defendant  of  their 
claim  and  notified  him  that  they  <<would  adyerseand  contest"  his 
application  for  a  patent.  Thereupon  they  ^'entered  into  a  mutual 
and  verbal  agreement"  by  which  it  was  understood  that  in  con- 
sideration of  the  plaintiffs'  <  ^promising  and  agreeing  to  relinquish 
and  give  up  the  possession  of  such  premises"  to  the  defendant, 
and  to  abstain  from  filing  any  adverse  claim  or  protest  against 
defendant's  application  for  a  patent,  and  to  permit  him  to  pro- 
ceed  and  procure  a  patent,  the  defendant  agreed  that  he  would  be 
tenant  in  common  of  the  plaintiffs  in  an  undivided  half  of  the 
premises ;  that  plaintiffs  and  defendant  should  purchase  the  prem- 
ises jointly,  but  in  defendant's  name,  defendant  acting  as  <  <pur. 
chasing  agent  and  as  trustee  of  the  plaintiffs,"  and  that  after  the 
issuance  of  a  patent,  defendant  would  execute  and  deliver  to  plain- 
tiffs a  deed  of  an  undivided  half  of  the  premises;  that  relying  on 
defendant's  honesty,  the  plaintiffs  relinquished  and  delivered  up 
possession  to  the  defendant,  withdrew  all  objections  to  defendant's 
claim,  and  permitted  him  to  procure  a  patent,  and  <  <from  time  to 
time  thereafter"  paid  him  their  share  of  the  purchase-money  of  the 
premises;  and  that  a  patent  was  subsequently  issued  to  defendant 
in  pursuance  of  such  agreement,  but  he  refused,  and  still  refuses 
to  convey  their  share  to  the  plaintiffs. 

The  prayer  was  as  follows:  First,  that  defendant  be  declared 
to  hold  the  legal  title  to  an  undivided  half  of  said  premises  as 
trustee  for  the  plaintiffs.  Second,  that  he  be  directed  to  execute 
a  deed  of  such  undivided  half  to  plaintiffs.  Third,  that  he  be 
required  to  account  to  them  for  the  rents,  issues  and  profits 
accrued  from  such  undivided  half.  Defendant  demurred  upon  the 
ground:  First,  that  complainant  set  forth  a  contract  within  the 
statute  of  frauds ;  that  no  part  performance  was  averred,  and  that 
mere  delivery  of  possession  to  another  does  not  pass  title  and  can 
not  be  given  in  evidence  as  affecting  the  transfer  of  real  estate.  Sec- 
ond,  that  the  complaint  is  ambiguous,  uncertain  and  unintelligi- 
ble in  that  it  does  not  show  how  much  or  at  what  times  plaintiffs 
irere  to  pay  to  defendant  any  money,  nor  what  amount  of  money 
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they  are  willing  to  pay,  and  they  made  no  tender.  The  demurrer 
was  sastained,  an  appeal  was  taken  to  the  Supreme  Court  of  the 
Territory,  and  the  judgment  of  the  Court  below  affirmed.  Plain- 
tiffs thereupon  appealed  from  such  affirmance  to  this  court. 

Beown,  J. 

Sec.  386.  Mineral  lands  of  the  United  States- 
Purchase  of  by  citizen.  By  Rev.  Stat.  sec.  2319,  all  valu- 
able mineral  deposits  in  lands  belonging  to  the  United  States  are 
declared  to  be  free  and  open  to  exploration  and  purchase  <<by  cit- 
izens of  the  United  States  and  those  who  have  declared  their 
intention  to  become  such,  under  regulations  prescribed  by  law." 
By  sec.  2324,  the  miners  of  each  mining  district  may  make  regu-~ 
lations  not  in  conflict  with  the  laws  of  the  United  States,  or  of 
the  State  or  Territory,  governing  the  location,  manner  of  record- 
ing and  amount  of  work  necessary  to  hold  possession  of  a  mining 
claim,  subject  to  the  requirement,  among  others,  that  <  'upon  each 
claim  located  after  May  10,  1872,  and  until  a  patent  has  been 
issued  therefor,  not  less  than  one  hundred  dollars'  worth  of  labor 
shall  be  performed  or  improvements  made  during  each  year.  '^  By 
sec.  2325,  a  patent  for  any  land  to  claimed  and  located  may  be 
obtained  by  filing  in  the  proper  land  office  an  application,  show- 
ing compliance  with  the  terms  of  the  act,  together  with  the  plat 
and  field-notes,  showing  the  boundaries  of  the  claim,  which  shall 
be  distinctly  marked  by  monuments,  and  by  posting  a  copy  of 
such  plat,  with  the  notice  of  such  application  for  a  patent,  in  a 
conspicuous  place  on  the  land,  etc.  Sec.  2326  provides  also  for 
proceedings  upon  filing  adverse  claims,  declaring  that  it  shall  be 
the  duty  of  the  adverse  claimant,  within  thirty  days  after  filing 
his  claim,  to  commence  proceedings  in  a  court  of  competent  juris- 
diction, to  determine  the  question  of  the  right  of  possession,  and 
prosecute  the  same  with  reasonable  diligence  to  final  judgment. 

The  sole  question  in  this  case  is  whether  the  contract  between 
these  parties  is  not  within  the  Statute  of  Frauds.  Sec.  217  of  the 
compiled  Statutes  of  Montana  declares  that  <  'no  estate  or  interest 
in  lands  *  *  *  shall  hereafter  be  created,  granted,  assigned, 
surrendered  or  declared,  unless  by  act  or  operation  of  law,  or  by 
deed  or  conveyance  in  writing,"  etc.  To  take  the  case  out  of  the 
operation  of  the  statute,  plaintiffs  claim,  first,  that  the  transac- 
tion constitutes  a  trust  by  operation  of  law,  and  is,  therefore, 
within  the  express  exception  of  sec.  217;  second,  that  there  was 
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such  part  performance,  by  taking  possession  under  the  contract, 
as  takes  it  out  of  the  statute. 

Sec.  387.    Resulting  truBts-'Oonsideration  paid 
by  one  and  deed  to  another.    While  there  is  no  doubt 

of  the  general  proposition  that  a  trust  results  to  him  who  pays 
the  consideration  for  an  estate,  where  the  title  is  taken  in  the 
name  of  another;  that  such  trust  is  not  within  the  statute,  and 
that  parol  evidence  is  admissible  to  show  whose  money  is  actually 
paid  for  the  property;  it  is  equally  clear  that  the  trust  must  have 
arisen  at  the  time  the  purchase  was  made,  and  that  the  whole 
consideration  must  have  been  paid  or  secured  at  the  time  of  or  prior 
to  such  purchase.  Olcott  v.  Bynum,  17  Wall.  44  (21  L.  Ed.  570); 
White  V,  Carpenter,  2  Paige,  217,  241 ;  Buck  v,  Swazey,  35 
Maine,  41;  Perry  on  Trusts^  sec.  133;  2  Pom.  Eq.  Jur.  sec. 
1037.  But,  as  before  stated,  parol  evidence  is  competent  to 
prove  that  the  consideration  actually  moved  from  the  cestui  que 
trust,  Boyd  v,  McLean,  1  Johns.  Ch.  582 ;  Baker  f),  Vining, 
30  Maine,  121;  Whitemorev.  Learned,  70  Maine,  276;Paycv. 
Page,  8  N.  H.  187,  195;  2  Pomerory  Eq.  Jur.  sec  1040.  It  fol- 
lows that  the  bill  or  complaint  should  show,  without  ambiguity 
or  equivocation,  that  the  whole  of  the  consideration  appropriate 
to  that  share  of  the  land  which  the  plaintiffs  claim  by  virtue  of 
such  payment,  was  paid  before  the  deed  was  taken.  Tested  by 
these  rules,  we  think  the  plaintiffs  have  failed  to  make  out  their 
case  with  that  clearness  which  the  law  demands.  They  aver  that 
after  they  had  delivered  up  possession  of  the  premises  to  the 
defendant,  <<they  withdrew  all  objections,  protest  and  adverse 
claims  to  or  against  defendant's  claim,  and  abstained  from  filing 
any  adverse  claim  or  protest  in  the  United  States  Land  Office 
against  defendant's  application,  and  thereby  permitted  and 
enabled  the  defendant  to  procure  a  patent  for  said  premises,  and 
from  time  to  time  thereafter  paid  to  defendant  their  share  of  the 
purchase-money  of  said  premises,  and  that  thereafter,  to-wit,  on 
or  about  the  15th  day  of  May,  1881,  the  defendant,  in  pursuance 
of  said  agreement  and  of  said  trust,  purchased  from  the  United 
States  of  America  for  the  use  and  benefit  of  the  plaintiffs,  an  undi- 
vided half  of  said  premises, "  etc.  And  they  further  aver  in  a  sub- 
sequent allegation  that  <  <if  there  be,  or  if  defendant  claims  that 
there  is,  any  thing  or  any  amount  due  to  plaintiffs  in  connection  with 
the  procuring  of  said  patent,  or  of  said  agreement,  the  plaintiffs  are 
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ready  and  willing  and  fully  able  to  pay  the  same  and  offer  to  do  so; 
that  the  defendant  has  refased  to  inform  plaintiff  whether  there  was, 
or  whether  he  claimed  that  there  was,  any  money  or  thing  due  from 
the  plaintiffs,  although  requested  to  do  so,  and  that  plaintiffs  had 
many  times  offered  to  pay  defendant  whatever  he  might  claim  that 
there  was  due  in  said  connection,  and  that  defendant  has  refused, 
and  that  on  account  of  said  refusals  of  defendant  plaintiffs  are 
not  informed  in  relation  to  said  matter. ' '  Not  only  is  there  a 
failure  to  aver  when  and  how  much  money  was  paid  before  the 
purchase  was  made,  but  the  first  allegation  above  quoted  leaves 
a  doubt  whether  the  payment  was  made  before  or  after  the 
patent  was  taken.  In  one  place  they  say  that  they  thereby  per- 
mitted and  enabled  the  defendant  to  procure  a  patent  for  said  premi- 
ses, and/rom  time  to  time  thereafter  paid  the  defendant,  and 
immediately  followed  it  by  an  averment  that  thereafter^  to- wit, 
on  or  about  the  fifteenth  day  of  May,  the  defendant  made  the 
purchase.  The  subsequent  allegation  throws  additional  doubt 
upon  the  question,  and,  in  fact,  is  susceptible  of  the  implication 
that  plaintiffs  were  by  no  means  confident  that  they  had  paid 
any  considerable  amount,  but  were  willing  to  pay  their  share  upon 
being  informed  of  the  amount  still  due. 

We  think  the  contention  of  the  plaintiffs  that  a  trust  is  made 
out  by  operation  of  law  is  not  sustained.  The  all^ations  amount 
to  nothing  more  than  that  they  made  certain  advances  of  money 
to  defendant  for  the  purchase  of  this  interest;  but  when  or  in 
what  form  or  at  what  time  such  advances  were  made  is  left 
entirely  unanswered.  As  plaintiffs  have  chosen  to  stand  upon  their 
complaint  without  apparently  asking  leave  to  amend,  which  we 
cannot  doubt  would  have  been  readily  granted,  we  are  constrained 
to  hold  the  allegations  insufilcient  to  create  a  trust 

Sec.  388.    Statute  of  Fraud— Part  performance. 

Was  there  a  part  performance  of  the  parol  contract  with  the 
defendant  sufilcient  to  take  the  case  out  of  the  statute?  The  only 
act  alleged  in  that  connection  is  the  surrender  of  possession 
to  the  defendant;  or  in  the  language  of  the  complaint,  that  <<rely- 
ing  upon  the  good  faith  and  honesty  of  the  defendant,  plaintiffs 
thereupon  relinquished  and  delivered  their  possession  of  said 
premises  to  the  defendant,  and  that  the  defendant  then  and  there 
was  admitted  and  went  into  possession  of  the  same  in  compliance 
with  and  under  said  agreement  and  said  trust.  ^'     This,  however. 
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mast  be  taken  in  connection  with  the  prior  allegation  that  the 
'^defendant  was  about  to  proceed  to  procure  a  patent"  to  himself 
for  the  same  premises,  *<nnder  a  pretended  location  and  claim 
designated  by  him  as  the  Odin  Lode;"  whereupon  plaintiffs  ap- 
prised him  that  they  '^claimed,  owned,  and  possessed  said  prem- 
ises," and  would  adverse  and  contest  his  application.  Not  con. 
ceding  that  the  surrender  of  possession  to  the  defendant  is  a  suf- 
ficient performance  to  take  the  case  out  of  the  statute,  such  sur- 
render  must  be  made  in  pursuance  of  the  contract,  and  be  refer, 
able  to  it  In  short,  it  must  be  a  new  possession  under  the  con- 
tracty  and  not  merely  the  continuance  of  a  former  possession 
claimed  under  a  different  right  of  title.  Pomeroy  on  Contracts, 
sec.  116,  123;  Morphettv,  Jones,  1  Swans.  172;  Wills  v.  Strad- 
ling^  3  Vesey,  Jr.  378;  Anderson  t?.  Chick,  1  Bailey*s  Eq.  118; 
Smith  V.  Smithy  1  Rich.  Eq.  130;  Jacobs  v.  Peterborough  dr 
Shirely  Railroad  Co.,  8  Cush.  223;  Jones  v.  Peterman,  3  S.  & 
R.  543;  Christy  v.  Bamhart,  14  Penn.  St.  260;  Johnston  v, 
Glaney,  4  Blackford,  94.  As  stated  by  Mr.  Justice  Grier  in 
Parcellv.  Minor,  4  Wall.  513,  518  (18  L.  Ed.  459),  delivery  of 
possession  <  *will  not  be  satisfied  by  proof  of  a  scrambling  and 
litigous  possession." 

Talking  the  averments  of  the  complaint  together,  it  appears 
that  both  these  parties  had  located  and  claimed  this  lode,  and 
that  plaintiffs  were  preparing  to  adverse  and  contest  defendant's 
application  for  a  patent  when  a  bargain  was  made  between  them 
by  which  it  was  agreed  that  plaintiffs  should  relinguish  such  pos. 
session  as  they  had  to  defendant  in  consideration  of  the  latter 
agreeing  to  purchase  the  land  upon  their  joint  account.  In  Cli- 
nan  o.  Cooke,  1  Sch.  &  Lef.  22,  41.  Lord  Redensdale  indicated, 
as  a  test,  whether  the  party  let  into  possession  could  have  been 
treated  as  a  trespasser  in  the  absence  of  the  parol  agreement, 
and  this  has  been  accepted  by  many  writers  upon  equity  juris, 
prudence  as  a  most  satisfactory  criterion.  Now,  it  does  not 
appear  in  this  case  that  the  antecedent  relations  of  the  defendant 
to  this  land  were  changed  by  reason  of  this  contract,  and  it  doea 
appear  that  the  only  change  that  took  place,  in  fact,  arose  from 
the  plaintiffs'  withdrawal  in  favor  of  the  defendant,  and  from  the 
refraining  to  prosecute  an  adverse  claim  which  was  never  filed. 
This  would  clearly  be  insufiicient  to  take  the  case  out  of  the  stat- 
ute.    If,  in  fact,   plaintiffs  had  been  in  the  exclusive  possession 
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of  the  lode  in  question,  and  defendant  had  never  been  in  posses- 
sion or  exercised  acts  of  ownership  until  the  bargain  was  made 
between  them,  and  the  plaintiffs  had  surrendered  possession  in 
pursuance  of  the  contract,  it  would  have  been  easy  to  set  forth 
such  facts  in  unequivocal  terms,  and  not  have  left  them  to  be 
inferred  from  the  abiguous  averments  of  this  complaint. 

There  was  no  error  in  sustaining  the  demurrer,  and  the  ]udg. 
ment  of  the  court  below  must  be  affirmed. 

ANNOTATIONS. 

Sec,  389.   Resulting  trusts— Creation  of.    Where 

one  of  two  joint  purchasers  of  real  estate  pay  the  whole  of  the 
purchase  money  and  the  deed  is  made  to  them  both,  a  trust  will 
not  result  in  favor  of  the  one  paying  the  purchase  money.  Walsh 
V,  McBride,  73  Md.  45.  The  court  say:  <*In  all  species  of  re- 
sulting trusts,  intention  is  an  essential  element,  although  that 
intention  is  never  expressed  by  any  words  of  direct  creation.  3 
Pom.  Eq.,  sec.  2031.  As  the  trust  results  to  the  real  purchaser 
by  operation  of  law,  which  is  merely  an  arbitrary  implication  in 
the  absence  of  reasonable  proof  to  the  contrary,  the  nominal  pur- 
chaser is  at  liberty  to  rebut  the  presumption  by  the  production  of 
parol  evidence,  showing  the  intention  of  conferring  the  beneficial 
interest.  The  trust  will  not  be  raised  in  opposition  to  the  decla- 
ration of  the  person  who  advances  the  money,  nor  in  opposition 
to  the  agreement  of  the  parties  on  which  the  conveyance  is 
founded  or  to  the  obvious  purpose  and  design  of  the  transaction." 
The  court  cite  in  support  of  this  proposition:  **1  Lewin  on  Trudts, 
{star  page)  170;  Rider  v,  Kidder^  10  Ves.  360;  Gar  rick  v.  Tay- 
lor,  29  Beav.  79;  Standing  v,  Bowring,  L.  jB.,  27  Ch.  Div.  341; 
Bots/ord  V,  Burr,  2  John.  Ch.  416;  Steerev,  Steere,  5  John.  Ch. 
18;  White  v.  Carpenter,  2  Paige,  265;  2  Story  Eq.,  sec.  1202; 
Adams  Eq.,  33;  Hill  on  Trustees,  96  and  97." 

If,  at  a  sheriff's  sale,  an  attorney,  acting  in  the  interest  of 
his  client,  induces  a  competing  bidder  to  withdraw  and  bids  in 
the  real  estate  of  the  judgment  debtor,  without  any  agreement  for 
his  benefit,  a  trust  will  not  be  implied  in  favor  of  such  debtor. 
Feely  v.  Hoover,  130  Pa.  St.  107  (18  Atl.  Rep.  611).  A  partner 
who  renews  in  his  own  name  a  lease  of  premises  used  by  the  firm, 
must  hold  such  lease  as  partnership  property.  Sneed  v.  Deal, 
53  Ark.  152  (13  S.  W.  Rep.  703).  It  was  held,  that,  where  a 
husband  embarrassed  with  debt  purchased  land  and  caused  it  to 
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be  conveyed  to  his  wife,  she  furnishing  a  part  of  the  purchase 
money,  a  trust  arose  in  favor  of  the  husband,  for  the  benefit  of 
his  creditors,  to  the  extent  of  the  purchase  money  furnished  by 
him,  and  that  the  title  to  the  extent  of  the  remainder  of  the  pur- 
chase money  vested  absolutely  in  the  wife,  and  that  the  right  of 
the  husband's  creditors  was  subject  to  the  right  of  homestead. 
Thurher,  Whyland  <k  Co.  v.  LaRoque,  105  N.  C.  301  (11  S.  E. 
Eep.  460).  If  the  husband  buy  land  with  the  wife's  money,  and 
without  her  knowledge  causes  the  deed  to  be  made  to  her  son,  a 
trust  will  result  in  her  favor.  Lindley  v.  Martindale,  78  Iowa, 
379  (43  N.  W.  Rep.  233).  To  the  same  effect,  see,  Watson  v, 
Murray,  (Ark.)  16  S.  W.  Rep.  293.* 

<<If  a  person  holding  a  fiduciary  character  purchase  property 
with  the  trust  funds  in  his  hands  and  take  the  title  in  his  own 
name,  a  trust  in  the  property  will  result  to  the  persons  entitled  to 
the  fund  with  which  the  property  was  purchased.  This  principle 
of  law  applies  to  executors  and  administrators  who  purchase 
property  with  the  money  belonging  to  the  estate;  and  in  such 
cases  a  trust  results  to  the  heirs  and  legatees. ' '  Phillips  v.  Over- 
field,  100  Mo.  466  (13  S.  W.  Rep.  705).  Intbose  cases  where  a 
trust  arises  from  implication  of  law,  it  must  result  from  the  orig- 
inal transaction  at  the  time  it  takes  place  and  no  other  time,  it 
cannot  arise  out  of  any  subsequent  dealings  whatever.  McDevitt 
V.  Frantz,  85  Va.  740  (8  S.  E.  Rep.  642);  Oury  v.  Saunders,  77 
Texas,  278  (13  S.  W.  Rep.  1030).  Such  trusts  will  not  result  in 
favor  of  one  who  loans  money  with  which  to  pay  purchase  price 
of  land.     McDevitt  v,  Frantz,  85  Va.  922  (9  S.  E.  Rep.  282). 

Under  the  Indiana  statute,  '  'Where  it  clearly  appears  that 
the  conveyance  was  taken  in  the  name  of  a  third  person  by  the 
direction  of,  or  with  the  consent  of,  the  person  who  paid  the  pur- 
chase-price, that  it  should  also  appear  that  there  was  an  agreement 
made,  without  any  fraudulent  intent,  to  hold  the  title  in  trust  for 
the  benefit  of  the  person  so  paying."  MarcilUat  v.  Marcilliat,  125 
Ind.  472  (25  N.  E.  Rep.  597).  Under  the  Vermont  statute  the 
written  instrument  which  creates  a  trust  must  show  with  sufficient 
certainty  the  objects  and  end  of  the  trust.  Salisbury  v,  Clarke, 
61  Vt.  453  (17  Atl.  Rep.  135).  Where  property  was  purchased 
at  a  forced  sale  for  half  its  value,  by  one  who  had  several  years 
before  sustained  fiduciary  relations  with  the  owner  of  the  prop- 
erty, who  was  the  surperior  of  such  owner,  in  the  absence  of 
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fraad,  it  was  held  that  no  trast  would  arise.  Lewis  v.Ziegler^  (Mo.) 
16  S.  W.  Rep.  862.*  A  trust  which  arises  from  the  fraud  of  the 
holder  of  the  title,  is  a  resulting  trust  against  which  the  statute 
of  frauds  is  not  a  defense.  Woodruff  v,  Jahine^  (Ark.)  15  S.  "W. 
Rep.  830.  *  If  one  who  has  fraudulently  obtained  a  deed  of  land 
to  himself,  conveys  the  same  to  an  innocent  purchaser,  he  becomes 
liable  to  the  true  owner  for  the  value  of  the  laud,  as  &  tnistee,  ex 
maleficio^  and  in  a  suit  to  set  aside  such  deed  the  court  may  ren- 
der a  personal  judgment  against  such  trustee,  for  the  value  of  the 
land.      Valintinev.  Richardt,  (N.  Y.)  27  N.  E.  Rep.  255.* 

Sec.  390.  Proof  of  trust.  In  a  recent  case,  where  the 
evidence  •'to  sustain  the  trust  was  all  made  by  verbal  admissions  of 
the  opposite  party,  it  was  held  to  be  sufficient.  Burdett  v.  May, 
100  Mo.  13  (12  S.  W.  Rep.  1056).  The  court  say:  <*The  rule 
which  prevails  in  this  state,  the  general  rule  elsewhere  upon  the 
subject  of  resulting  trusts,  requires  that  in  order  to  prove  such 
trust  it  must  be  established  by  testimony  so  clear,  strong  and 
unequivocal  as  to  banish  every  reasonable  doubt  from  the  mind  of 
the  chancellor  respecting  the  existence  of  such  trust  This  is  the 
substance  and  effect  of  the  language  employed  by  the  authorities, 
and  by  this  court  in  numerous  instances,"  and  in  support  of  this 
proposition,  cite  the  following  authorities:  ^ ^Johnson  v.  Quarles, 
46  Mo.  423;  Forrester  v.  ScovtUe,  51  Mo.  263;  Eingo  v.  Richard- 
son, 53  Mo.  385;  Kennedy  v,  Kennedy,  57  Mo.  73;  Gillespie  v. 
Stone,  70  Mo.  505;PAt7j»o«v.  Penn,  91  Mo.  38  (2  S.  W.  Rep;  386); 
Berry  v,  Hartzell,  70  Mo.  132."  Facts  upon  which  a  resulting 
trust  rests  may  be  established  by  parol  proof.  The  statute  of 
frauds  does  not  extend  to  trusts  arising  by  operation  of  law. 
Wardv,    Ward,  59  Conn.  188. 

In  a  case  where  the  trust  was  predicated  upon  the  fraudulent 
procurement  of  the  purchase  money  from  the  decedent,  it  was 
held  that  such  fraudulent  procurement  might  be  proved  by  facts 
and  circumstances.  Valentine  v.  Richardt,  14  N.  Y.  Sup.  483. 
Commenting  upon  the  evidence,  the  court  say:  <<This  evidence, 
so  far  as  it  tends  to  show  a  misappropriation  by  Moore  of  plain- 
tiff's  money,  is  mainly  circumstantial.  Some  of  the  circum- 
stances are  not  very  strong,  and,  standing  alone,  would  be  quite 
inconclusive  and  insufficient  as  the  basis  for  any  judgment.  But 
they  all  point  in  one  direction,  and  combined  they  furnish  great 
probative  force.     They  do  not  exclude  every  hypothesis  but  that 
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of  Moore's  wrong-doing,  but  they  all  harmonize  with  that  of  guilt. 
His  innocence  may  be  possible.  But  courts,  in  weighing  eyidence 
and  reaching  conclusions,  do  not  deal  with  possibilities,  but 
with  probabilities.  *  ♦  *  No  more  certainty  in  proof 
should  be  required  than  is  ordinarily  practicable.  The  facts 
and  circumstances  disclosed  in  this  case  are  inconsistent  with  the 
innocence  of  Kichardt,  and  they  are  all  consistent  and  harmonious 
upon  the  theory  of  his  guilt,  and  render  it  highly  probable  that 
he  took  the  bonds  in  question,  and  appropriated  their  proceeds 
to  the  purchase  of  the  property  in  question.  Moreover,  this  is  a 
case  where  the  doctrine  of  constructive  fraud  may  be  applied 
with  augumented  force.  The  relations  between  Richardt  and  Mrs. 
Valentine,  his  overmastering  influence,  and  her  weakness  render 
it  probable  that  unfair  advantage  had  been  taken  of  her,  and  his 
dealings  with  her  are  presumed  to  be  fraudulent  and  void. 
Coioee  v,  Cornell^  75  N.'Y.  100.  He  was  her  physician,  and 
more,  and  courts  of  equity  are  always  ready  to  interpose  their 
benign  jurisdiction  to  prevent  and  correct  wrongs  and  frauds  per- 
petrated by  persons  sustaining  such  confidential  relations  as  phy- 
sician and  patient ' ' 
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Biffht  of  way —Transfer  of  by  the  railroad  oompany.    The 

grant,  by  the  landowner,  of  a  right  of  way  to  one  railroad  oompany  does 
not  anthoxize  it  to  use  a  portion  of  snoh  right  of  way  for  the  oonstmction 
and  operation  of  its  own  road,  and  grant  or  transfer  another  portion  to 
some  other  oompany  for  the  oonstmction  and  operation  of  a  second  road. 
The  right  of  the  second  road  mnst  be  secured  by  obtaining  the  landowner's 
consent,  or  by  condemnation  proceedings. 

COLLAKD.  J. 

Sec.  391.    Bight  of  way— Transfer  of  by  rail- 
road company.— The  question  stated.     The  convey- 
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ance  of  plaintiff  to  the  Texas  Pacific  Railway  Company  of  a  right 
of  way  through  her  land  in  the  city  of  Fort  Worth,  vested  in  the 
company  a  perpetual  easement  for  the  purposes  of  right  of  way 
for  its  road.     Pierce  on  Rys.,  130. 

The  fee  was  not  conveyed,  but  remained  in  the  vendor.  This 
company  having  constructed  its  road  on  the  right  of  way  desig- 
Dated,  and  operating  the  same,  transferred  a  part  of  its  right  of 
way  between  its  track  and  adjacent  lots  to  appellant,  the  Fort 
Worth  &  Rio  Grande  Railway  Company,  and  the  latter  company 
has  taken  steps  to  build  its  road  on  this  strip  without  compensa- 
tion  to  Mrs.  Jennings,  whose  adjacent  lots  will  be  injured  or 
damaged  by  depreciation  in  value  if  the  road  is  built. 

Can  this  be  done?  The  direct  question  has  not  been  decided 
in  this  State,  but  kindred  questions  have  been  decided  and 
discussed  by  the  Supreme  Court,  a  brief  review  of  which  will 
greatly  aid  us  in  deciding  the  question  before  us. 

Sec  392.    Same— General  principles  stated.    In 

the  case  of  Houston  <&  Texas  Central  Railway  v.  Odum,  53  Texas, 
353,  Justice  Gould,  delivering  the  opinion  says:  <<The  use  of 
a  street  by  a  railroad  is  not  ordinarily  inconsistent  with  its  con- 
tinned  use  for  the  common  purposes  of  a  street.  The  authorities 
are  numerous  and  conclusive  that  such  an  addition  to  the  uses  of  a 
street,  the  fee  being  in  the  public,  if  authorized  by  the  Legislature, 
gives  the  lot  owner  no  right  to  compensation,  although  his  ease- 
ment in  the  street  be  thereby  partially  impaired  and  his  lots  ren- 
dered less  valuable.  The  regulation  or  the  enlargement  of  the  use 
of  the  street,  the  property  of  the  State,  by  the  Legislature,  is  not 
a  taking  of  property  within  the  meaning  of  the  Constitution  of 
1869,  although  the  lot  owner  may  thereby  suffer  incidental  incon. 
venience  or  injury." 

The  Constitution  of  1869 provided  that  **no  person's  property 
shall  be  taken  or  applied  to  public  use  without  just  compensa- 
tion being  made,  unless  by  consent  of  such  person."  Const.  1869, 
art.  1,  sec  14;  2  Pasch.  Dig.,  p.  1101. 

The  owner's  rights  in  property  are  better  guarded  under  the 
Constitution  of  1876.  It  declares  that  **no  person's  property 
shall  be  taken,  damaged,  or  destroyed  for  or  applied  to  public 
use  without  adequate  compensation  being  made,  unless  by  con- 
sent of  such  person."  Construing  this  language,  it  has  been 
held  that  the  term  property  as  here  used  means  <<not  only  the 
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tangible  thing  owned,  but  also  every  right  which  accompanies 
ownership  and  is  its  incident;'*  and  that  where  the  construction 
of  a  railroad  inflicts  an  injury  to  such  property  (not  common  to 
all  other  property  in  the  same  community  by  reason  of  the  gen- 
eral fact  of  the  existence  of  the  railway),  then  such  property  may 
be  said  to  be  damaged,  for  which  there  must  be  compensation  to 
the  owner.  In  GvXfy  Colorado  and  Sante  Fe  Railway  v.  Fuller^ 
the  court  affirmed  a  judgment  for  damages  in  favor  of  the  owner 
of  lots  and  improvements  on  a  street  in  which,  by  legislative 
authority,  a  railway  company  had  built  its  road. 

In  another  later  case,  decided  at  the  Galveston  Term,  1889, 
Justice  Gaines,  commenting  upon  the  language  of  the  Constitu- 
tion, says;  < 'Under  the  provisions  of  other  constitutions  which 
merely  provided  compensation  to'  the  owner  for  property  taken 
for  public  use,  it  had  been  a  question  whether  or  not  one  whose 
property  was  immediately  and  directly  damaged  by  a  public 
improvement,  though  no  part  of  it  was  appropriated,  could 
recover  for  such  damages.         *        *        * 

<<The  insertion  of  the  words  'damaged  or  destroyed'  in  the 
section  of  the  Constitution  quoted  was  doubtless  intended  to  obvi- 
ate this  question,  and  to  afford  protection  to  the  owner  of  prop- 
erty by  allowing  him  compensation  where,  by  the  construction  of 
a  public  work,  his  property  was  directly  damaged  or  destroyed, 
although  no  part  of  it  was  actually  appropriated."  Texas  dh  Sa- 
bine Ry,  Co,  V.  Meadows,  73  Texas,  34  (11  S.  W.  Rep.  145). 

It  will  now  be  seen  that  it  is  the  law  of  this  State  that  there 
need  be  no  taking  or  actual  appropriation  of  property  to  entitle 
the  owner  to  damages  on  account  of  the  construction  of  a  railroad 
or  other  public  works  adjacent  thereto,  but  that  it  is  sufficient  if 
the  property  be  thereby  directly  or  specially  damaged,  depreci- 
ated in  value,  as  a  result  not  common  to  all  such  property  in  the 
same  community ;  and  it  will  also  be  seen  that  where  land  has 
once  been  dedicated  to  the  public  as  a  highway  it  cannot,  even 
upon  authority  of  the  Legislature,  be  appropriated  to  other  pub- 
lic uses  so  as  to  impose  additional  burdens  upon  other  adjacent 
property,  without  adequate  compensatipn  to  the  owner.  Woods 
Ry.  Law,  721,  et  seq, ;  Pierce  on  Rys.232. 

The  rights  acquired  by  condemnation  of  land  for  public  pur- 
poses are  similar  to  those  ordinarily  acquired  by  contract,  unless 
otherwise  stipulated  in  its  deed.     Mills  on  Em.  Dom.,  sees.  110^ 
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111;  Pierce  on  Eys.,  132.  The  use  of  a  street  for  a  horse  car 
railway  is  not  deemed  a  different  use  from  that  intended  in  its 
original  dedication  as  a  street.  T.  &  F,  Ry.  Co,  v\  Rotedale 
Street  Ry.  Co. ,  64  Texas,  80  (53  Am.  Kep.  739). 

Sec.  393.  Same— Authorities  reviewed.  The  appel- 
lant contends  in  this  case  that  the  transfer  of  a  part  of  its  right 
of  way  by  the  Texas  Pacific  Railway  Company  to  the  appellant 
did  not  contemplate  a  use  different  from  that  intended  in  the  deed 
conyeying  to  it  the  right  of  way,  and  that  consequently  there 
could  be  no  additional  burden  upon  plaintiff's  land  by  the  build- 
ing and  running  of  defendant's  road  thereon.  We  can  not  agree 
to  this  proposition. 

The  deed  of  the  right  of  way  was  to  the  Texas  Pacific  Rail- 
way  Company,  granting  it  the  right  to  use  the  same  perpetually 
in  operating  its  road.  There  is  no  doubt  that  a  legal  sale  of  the 
franchise  and  road  would  carry  everything  appurtenant  thereto — 
the  right  of  way,  as  well  as  to  operate  the  road,  and  to  take  tolls 
for  freight  and  passengers ;  but  it  may  be  doubted  that  it  can 
sever  a  part  of  the  easement,  an  incident  of  the  franchise,  from 
the  franchise,  and  convey  the  same  to  another  company  itself.  It 
has  been  held  by  the  Supreme  Court  of  the  United  States  that 
<  'the  right  of  way  could  not  be  sold  on  execution  or  otherwise  to 
a  purchaser  who  did  not  own  the  franchise."  Railway  v.  Doe^ 
114  U.  S.,  341  (5  Sup.  Ct.  Rep.  869;  29  L.  Ed.  136). 

The  same  doctrine  is  maintained  in  Ohio.  Piatt  v.  Railway ^ 
22  American  and  English.  Railway  Cases,  130.  But  where  one 
company  sold  its  entire  right  of  way  to  another,  authorized  to 
build  and  maintain  a  road  between  the  same  points,  it  was  held 
that  the  owner  of  the  fee  was  not  injured  or  affected  by  the  trans- 
fer, and  that  he  could  not  call  in  question  the  capacity  of  the  one 
company  to  sell  nor  the  other  to  purchase.  Crolley  v.  Railway , 
14  Am.  and  Eng.  Ry.  Cases,  49. 

A  railway  c-onipany  pledged  its  road  and  appurtenances  to  the 
State;  the  road  was  sold  to  satisfy  the  pledge,  and  Lane  purchased 
one  section  of  the  road.  Without  deciding  whether  his  purchase 
included  any  of  the  corporate  franchises  in  conjunction  with  other 
purchases,  it  was  held  that  a  sale  by  him  to  the  Junction  Com- 
pany passed  title  to  the  right  of  way,  provided  it  constructed  the 
road  as  required  by  the  first  corporation.  Railway  v.  Rugyles, 
7  Ohio  St.,  1. 
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Where  depot  grounds  were  deeded  to  a  railway  company,  and 
under  sanction  of  the  Legislature  the  property  became  vested  in 
another  company,  it  was  held  that  the  conditions  of  the  original 
sale  to  the  use  of  the  first  company  was  not  violated.  2  Butcher  (N. 
J.  R.)*  13.  A  railroad  company  made  an  assignment  of  its  road 
and  effects,  which  was  adjudged  valid  by  the  courts.  It  was  held 
that  purchasers  at  the  trustee's  sale  who  afterwards  incorporated 
acquired  all  rights  of  the  old  company  under  deed  to  the  right  of 
way.  Pollard  v.  Maddox,  28  Ala  321.  It  has  been  held  that 
the  interest  in  land  acquired  by  deed  to  the  right  of  way  within 
the  designated  route  may  be  transf  ered  to  another  railroad  com- 
pany into  which  the  original  shall  merge  or  consolidate  with 
'Others  by  legislative  authority.  Railway  v,  VanSickle^  8  Yroom, 
— ;  Pierce  on  Rys.,  130;  132,  133;  496,  497.  The  foregoing 
four  cases  are  cited  in  Pierce  on  BAilways  in  support  of  the  doc- 
trine as  stated  in  the  text,  <<that  a  railway  company  may  convey 
under  authority  of  law  to  another  corporation  the  interest  in  land 
which  it  has  acquired  by  purchase  of  a  right  of  way,  to  be  used 
by  the  purchaser  for  the  same  purposes;''  and  we  find  that  none 
of  the  cases  support  the  proposition  that  a  railway  company  can 
sell  a  part  of  its  right  of  way  to  another  company  so  as  to  enable 
both  companies  to  build  and  operate  two  roads  on  the  same  right 
of  way.  These  authorities  only  go  to  the  extent  of  holding  that 
where  there  is  a  legal  sale  of  the  road  (its  corporate  rights),  or 
where  there  is  a  merger  of  roads,  or  where  one  road  is  abandoned 
and  another  company  is  authorized  to  construct  the  road  on  the 
same  line,  the  right  of  way  may  pass  by  sale.  It  may  not  be 
necessary  in  the  case  before  us  to  decide  whether  a  railway  com- 
pany owning  the  right  of  way  may  or  not,  with  the  consent  of  all 
interested  parties,  sell  a  part  of  it  without  at  the  same  time  con- 
veying its  franchise.  It  may  be  only  necessary  for  us  to  inquire 
if  this  can  be  done  without  the  consent  of  adjoining  land  owners, 
without  compensation  by  purchase  or  condemnation,  where  their 
lands  are  damaged  specially  and  not  in  common  .with  the  general 
public. 

Appellant  cites  the  case  of  Hatch  v.  Chicago  dc  Indianapolis 
Railway  Company^  18  Ohio  St.  118,  as  sustaining  its  right  to 
take  the  strip  conveyed  to  it  by  the  Texas  Pacific  Ralway  Com- 
pany, and  construct  its  road  thereon  without  compensation  to 
plaintiff  for  additional  damages  to  her  land.     The  land  of  plain- 


i  393  RIGHT  OP  WAY.  544 

tiff  in  the  caae  cited  was  appropriated  under  the  right  of  eminent 
domain  for  the  purposes  of  a  canal ;  the  canal  was  made  and  used 
for  many  years ;  a  railway  company,  by  amicable  agreement,  had 
the  canal  company's  interest  in  the  right  of  way  condemned  for 
its  use  as  a  railway,  without  the  consent  of  or  compensation  to  the 
owner  of  adjoining  land ;  the  canal  was  abandoned,  and  the  rail- 
road constructed  on  the  line.  It  was  held  that  the  es^sement  was 
not  abandoned  by  the  canal  company  to  the  extent  that  it  reverted 
to  the  original  owner  of  the  land ;  but  it  was  also  held  that  the 
owner  was  entitled  <  <to  recover  the  value  of  lands  taken  not  formerly 
taken  by  the  original  condemnation,  and  also  a  fair  compensation 
for  such  additional  burdens  and  inconveniences  not  common  to 
the  general  public  as  accrued  to  him  and  his  entire  tract  on  which 
the  easement  was  imposed  by  reason  of  the  change  of  uses. ' '  We 
do  not  see  in  what  respect  this  case  supports  the  position  of  appel- 

4 

lant,  but  if  it  is  supposed  to  do  so  it  was  overruled  in  the  later 
case  of  Piatt  v,  Pennsylvania  Company,  decided  in  1885  by  the 
same  court,  which  is  a  case  almost  exactly  in  point  with  the  one 
now  under  consideration.  The  Lake  Shore  Railway  Company  had 
appropriated,  by  condemnation,  a  strip  of  ground  100  feet  wide 
by  1200  feet  in  length;  constructed  its  road  on  the  western  half, 
along  which  the  road  was  operated;  for  a  consideration  of  $7,500 
the  company  agreed  with  another  railroad  corporation  to  let  it 
have  twenty-five  feet  wide  of  the  unused  half  upon  which  to  con- 
struct and  operate  another  road  and  to  so  hold  the  same  in  per- 
petuity; the  second  road  was  built  and  operated  on  the  surplus 
twenty-five  feet,  but  no  consideration  was  paid  to  the  original 
owner,  whose  lot  was  thereby  damaged.  It  was  held  <  'that  the 
land  owner  by  the  first  appropriation,  (where  more  land  was  appro- 
priated than  was  necessary),  an  easement  and  not  a  fee  having 
passed,  could  not  be  subjected  to  the  occupancy  and  burden  upon 
such  surplus  of  another  common  carrier;  it  was  also  held  that  the 
original  owner  could  not  have  recovered  the  surplus  from  the 
first  company,  but  had  the  right  after  its  sale  to  treat  it  as  aban- 
doned by  the  first  company  for  its  own  uses, ' '  and  that  he  was 
entitled  to  damages  as  upon  an  appropriation  by  the  second  com- 
pany. It  was  also  noted  by  the  court  that  this  holding  was  not 
in  conflict  with  the  recognized  right  of  a  railway  company  to  sell 
or  lease  its  road  with  its  franchise.  22  Am.  and  Eng.  Ry.  Gases, 
130.     The  court  also  declared  that  plaintiff's  case  was  supported 
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by;  the  cases  of  Junction  Railway  Company  v.  Ruggles^  and  Hatch 
V.  Chicago  &  Indianapolis  Railway, 

There  was  a  dissenting  opinion  holding  that  there  was  no 
change  in  the  use  of  the  easement  and  therefore  no  additional 
servitude  npon  the  owner's  land,  but  we  think  the  reasoning  of 
the  majority  of  the  court  is  conclusive  and  just.  It  cannot  be 
doubted  that  the  right  of  way  to  one  railway  is  less  onerous  than 
when  the  same  is  granted  to  two,  and  it  must  be  held  that  a 
grant  of  way  to  one  does  not  authorize  it  to  operate  its  road 
and  to  convey  a  portion  of  the  unused  way  to  another  company 
for  the  same  purpose  without  the  consent  of  the  owner  of  adja- 
cent  lands  damaged  thereby,  and  without  compensation  to  him 
for  the  damage  so  caused.  We  think  injunction  to  restrain  the 
building  of  the  road  by  defendant  until  the  plaintiff  was  com- 
pensated, or  until  the  way  was  properly  appropriated  under  the 
law,  was  the  proper  remedy.       Pierce  on  Rys.,  167,  168,  230. 

Appellant  contends  that  the  court  <<erred  in  over-ruling  its 
general  demurrer  to  plaintiff's  petition,  because  so  much  of  said 
petition  as  alleges  damages  on  account  of  the  contemplated  con- 
struction and  operation  of  defendant's  railway  across  Hill,  Ochil- 
tree, Ballenger,  and  Center  streets,  to  property  not  abutting  on 
the  right  of  way  of  the  Texas  Pacific  Railway  Company,  sets 
up  a  claim  for  damages  too  remote  to  furnish  a  basis  for  an 
action,  and  the  injury,  if  any,  is  not  special  to  the  plaintiff." 
If  there  was  error  in  this  part  of  the  plaintiff's  petition,  it  being 
good  in  other  respects,  a  general  demurrer  would  not  reach  the 
defect. 

The  judgment  of  the  court  restrained  defendant  from  build- 
ing its  road  on  the  part  of  the  Texas  Pacific  Railway  Company's 
right  of  way  running  through  any  portion  of  blocks  12,  13,  15, 
and  29  of  Jenning's  South  Addition  to  the  city  of  Fort  Worth, 
and  also  that  portion  of  the  right  of  way  occupying  Hill  and 
Center  streets  at  the  intersection  of  said  streets  between  the  cen- 
ter of  said  railway  track  and  said  block  29.  The  judgment 
accords  and  fixes  no  damages,  but  prohibits  the  building  of  the 
road  <  'without  the  consent  of  the  plaintiff,  her  heirs,  or  assigns, 
first  had  and  obtained,  or  without  proper  appropriation  of  the 
same  under  the  laws  of  the  State."  Hill  and  Center  streets 
intersect  at  the  comer  of  block  29,  where  the  right  of  way  cuts  off 
the  comer  of  the  block ;  the  block  abuts  on  the  side  of  the  right 
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of  way  on  which  defendant  proposes  to  build  its  road.  We  can 
not  say  that  there  would  be  no  damage  to  plaintiff  by  the  con- 
struction of  the  road  at  this  point,  so  causing  additional 
obstruction  in  these  streets.  The  question  of  amount  of  damages 
must  be  settled  by  the  parties,  if  they  consent,  or  in  the  proceed- 
ings of  condemnation,  if  defendant  resort  to  that  method  of 
appropriation  as  allowed  by  the  judgment. 

Our  conclusion  is  the  judgment  of  the  court  ought  to  be 
affirmed. 

Affirmed. 

Adopted  March  4,  1890. 

NoTX. — See  Epitome  of  eases:  Bight  of  way. 
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LORD  V.   WATER  CO. 
(186  Pa.  122.) 

Biparian  owners— Diversion  of  lowing  waters.  The  owner 
of  land  on  which  is  situated  a  spring  of  flowing  water,  has  the  right  thereto 
of  a  riparian  owner,  but  no  more.  Snoh  right  does  not  justify  him  in 
diverting  the  water  from  its  natural  channel  in  order  to  supply  an  adjacent 
city  with  water. 

Paxbon,  C.  J. 

Sec.  394.  Facts  stated..  We  need  not  discuss  the 
question  presented  by  the  second  assignment,  for  the  reason  tliat 
an  examination  of  the  testimony  shows  conclusively  that  the  jury 
did  not  give  punitive  damages.  The  verdict,  $41,  is  within  the 
range  of  the  undisputed  testimony.  The  remaining  assignments 
refer  to  the  charge  of  the  court  and  the  answers  to  points.  It 
is  not  essential  to  consider  them  separately.  We  can  better  dis- 
pose of  them  by  giving  our  views  generally  upon  the  law  of  .the 
case. 

This  was  an  action  of  trespass,  brought  by  Mrs.  Lord,  a 
married  woman,  against  the  Meadville  Water  Company,  to  recover 
damages  for  the  diversion  of  a  stream  of  water  which,  before 
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the  injury  complained  of,  flowed  over  lier  land.  The  Mead- 
ville  Water  Company,  appellant,  was  incorporated  under  the  act 
of  1874,  and,  it  was  alleged,  had  the  right  of  eminent  domain 
for  the  purpose  of  supplying  the  city  of  Meadville  with  water. 
In  order  to  aid  in  procuring  such  supply,  the  company,  in  the 
year  of  1888,  purchased  an  acre  of  land  near  said  city,  on  which 
was  a  flowing  spring  of  water,  and  carried  the  water  from  said 
spring  to  the  city  by  means  of  pipes.  The  plaintiff  owns  land 
near  this  spring,  over  which  the  water  thereof  was  accustomed 
to  flow  prior  to  its  diversion  by  the  company.  She  claims  that 
it  no  longer  flows  there,  and  that,  by  reason  of  its  being  diverted 
out  of  its  natural  channel,  she  is  deprived  of  its  use  for  irri- 
gation and  other  purposes.  This  suit  was  brought  to  recover 
damages  for  such  injury. 

Sec.  395.  Riparian  ownerB— Diversion  of  flow- 
ing waters.  The  questions  thus  presented  are  not  diflScult 
of  solution.  By  the  purchase  of  this  acre  of  land  on  which  the 
spring  is  situated,  the  company  acquired  the  rights  of  a  ripar- 
ian owner;  neither  more  nor  less.  What  its  rights  as  riparian 
owner  are,  were  sufllciently  defined  in  the  recent  case  of  HaupVs 
App,,  125  Pa.  211  (17  Atl.  Rep.  436),  where  it  was  said:  «*If 
the  authority  of  the  plaintiff  were  measured  by  its  rights  as  ripar- 
ian owner,  it  would  be  slender  enough.  It  might  indeed  use 
the  water  for  the  domestic  purposes  incident  to  the  said  ten  acres 
of  land.  If  there  was  a  tenant  thereon,  he  could  use  it  for 
watering  his  stock,  and  for  household  purposes ;  for  any  useful, 
necessary,  and  proper  purpose  incident  to  the  land  itself,  and 
essential  to  its  enjoyment.  But  that  the  rights  of  a  riparian 
owner  would  justify  the  plaintiff  in  carrying  the  water  for  miles 
out  of  its  channel,  to  supply  the  borough  of  Ashland  with  water, 
is  a  proposition  so  palpably  erroneous  that  it  would  be  a  waste 
of  time  to  discuss  it."  So  we  say  here.  The  purchase  of  the 
acre  of  land,  including  the  spring,  gave  the  company  the  rights 
of  a  riparian  owner.  But  such  rights  were  not  a  Justification 
for  the  diversion  of  the  water  from  its  natural  channel  to  supply 
the  city  of  Meadville. 

It  was  conceded  upon  the  argument  that  the  company  had 
the  right  to  divert  it  under  its  power  of  eminent  domain.  But  it 
has  never  exercised  such  right.  To  do  so  involves  compensation 
to  those  who  are  or  may  be  injured  by  such  diversion.     Gompen- 


2  395.  396  riparian  owners.  548 

sation  was  not  made,  nor  securit  j  tendered.  While  a  city  or  bor- 
ough, or  a  company  having  the  right  of  eminent  domain,  may 
take  a  spring  or  stream  of  water  to  supply  a  municipality,  it  can 
only  do  so  by  making  compensation  to  those  who  are  deprived  of 
the  use  of  the  water,  as  provided  by  the  constitution.  A  taking 
without  compensation  is  a  trespass ;  as  much  as  the  taking  of  land 
by  a  railroad  company  to  construct  its  road  without  making  com. 
pensation  or  filing  a  bond  with  security,  as  provided  by  law. 
Where  the  power  to  take  exists,  it  must  be  exercised  according  to 
law.  If  it  is  not,  the  corporation  so  taking  becomes  a  trespasser, 
and  may  be  proceeded  against  as  such.  It  is  a  mistake  to  assume 
that  the  purchase  of  this  acre  of  land  gave  the  company  an  abso- 
lute  right  to  the  spring  of  water.  The  water  did  not  pass  by  the 
deed  beyond  its  reasonable  use  by  the  vendee  as  a  riparian  owner. 
As  was  said  in  Houpi's  Appeal^  supra:  <*There  can  be  no  such 
thing  as  ownership  in  flowing  water;  the  riparian  owner  may  use 
it  as  it  flows ;  he  may  dip  it  up,  and  become  the  owner  by  confin- 
ing it  in  barrels  or  tanks,  but,  so  long  as  it  flows,  it  is  as  free  to 
all  as  the  light  and  the  air."  The  company  might  have  taken 
this  spring  under  its  right  of  eminent  domain,  if  it  possessed  such 
right ;  for  aught  that  appears,  it  may  do  so  still,  and,  after  hav- 
ing done  so  and  made  compensation  to  the  riparian  owners  who 
are  injured  thereby,  it  will  be  free  from  suits  of  this  nature.  Had 
it  done  so  in  this  instance,  it  would  not  have  had  this  judgment 
against  it. 

We  do  not  regard  the  question  of  the  plaintiff's  title,  under 
the  facts  of  the  case,  as  of  any  importance.  The  plaintiff's  hus- 
band  testified  that  the  farm  belonged  to  her,  and  he  is  certainly 
estopped  from  recovering  damages  in  another  suit. 

Judgment  affirmed.  • 

ANNOTATIONS. 

Sec.  396.   Use  of  water  and  of  banks  of  stream. 

Relative  to  the  rights  of  the  upper  and  lower  owners  of  lands 
intersected  by  a  stream  of  water,  it  is  held  that  the  lower  owner 
has  the  right  to  have  the  water  which  flows  from  the  land  of  the 
upper  owner  in  as  pure  and  wholesome  a  condition  as  a  reasona- 
ble and  proper  use  of  the  stream  by  the  upper  owner  will  permit. 
In  some  cases  an  upper  owner  may  use  all  of  the  water  to  supply 
what  are  termed  his  natural  wants,  for  household  purposes  and 
for  stock,  but  he  cannot  appropriate  it  all  for  manufacturing  pur- 
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poses,  to  the  detriment  of  the  lower  owner.  Ferguson  v.  /Yrmcn- 
ich  Manuf,  Co,,  77  Iowa  576  (42  N.  W.  Rep.  448).  The  owner- 
ship  of  real  estate  adjoining  a  pond  which  belongs  to  another 
does  not  give  the  owner  of  such  real  estate  the  right  to  take  fish 
from  the  pond.  Baylor  v.  Decker,  133  Pa.  St.  168  (19  Atl.  Rep. 
351).  The  upper  owner  may  be  enjoined  from  damming  or  ob- 
structing the  natural  flow  of  the  water  in  a  creek  so  that  the  same 
may  become  stagnant  or  foul  and  unwholesome  for  the  lower 
owner.  Spence  r.  McDonough,  77  Iowa  460  (42  N.  W.  Rep.  371). 
A  riparian  owner  owns  the  bed  of  the  stream  to  the  center  of 
it,  subject  to  the  easement  of  the  public  where'  the  stream  is 
navigable  and  with  due  regard  to  the  rights  of  other  riparian 
owners.  City  of  Janesville  v.  Carpenter,  77  Wis.  288  (20  Am. 
St.  Rep.  123;  46  N.  W.  Rep.  128).  The  court  say:  **He  may 
construct  docks,  lauding  places,  piers,  and  wharves  out  to  nav- 
igable waters  if  the  river  is  navigable  in  fact,  and  if  it  is  not  so 
navigable  he  may  construct  anything  he  pleases  to  the  thread  of 
the  stream,  unless  it  injures  some  other  riparian  proprietor  or 
those  having  the  superior  right  to  use  the  waters  for  hydraulic 
purposes.*'  And,  in  support  of  the  same,  cite  the  following 
authorities:  ^^ Jones  v.  Pettihone,  2  Wis.  308;  Arnold  v.  Elmore,  16 
Wis.  509;  Yates  v.  Judd,  18  Wis.  118;  Walker  v.  Shepardson,  4 
Wis.  486  (65  Am.  Dec.  324);  Wis,  R.  Imp.  Co,  v.  Lyons,  30 
Wis.  61;  Delaplaine  v,  C  dk  N,  W.  R.  Co,,  42  Wis.  214  (24  Am. 
Rep.  386);  Cohn  v,  Wausau  Boom  Co,,  47  Wis.  314  (2  N.  W. 
Rep.  546);  Stevens  Point  Boom  Co,  v,  Reilly,  46  Wis.  237; 
Hazeltine  v.  Case,  46  Wis.  391  (32  Am.  Rep.  715)." 

In  a  recent  case  the  Supreme  Court  of  North  Carolina  say: 
<*In  the  absence  of  any  specific  legislation  on  the  subject,  a  lit- 
toral proprietor  and  a  riparian  owner,  as  is  universally  conceded, 
have  a  qualified  property  in  the  water  frontage  belonging,  by 
nature,  to  their  land,  the  chief  advantage  growing  out  of  the 
appurtenant  estate  in  the  submerged  land  being  the  right  of 
access  over  an  extension  of  their  water  fronts  to  navigable  water, 
and  the  right  to  construct  wharfs,  piers,  or  landings,  subject  to 
such  general  rules  and  regulations  as  the  Legislature,  in  the  exer- 
cise of  its  powers,  may  prescribe  for  the  protection  of  public 
rights  in  the  rivers  or  navigable  waters,"  Bond  v. 
Wool,  107  N.  C.  139;  and  in  support  of  this  prop- 
osition    cite:     * 'Gould    on    Waters,     sec.     149;     6    Lawson's 
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Rights  and  Rem.,  sec.  2931;  Yates  v.  Milwaukee,  10  Wall.  497 
(19  L.  Ed.  984);  Dutton  v.  Strong,  1  Black  31;  Stillman  v. 
White,  dec,  3  Woodbury  &,  Minot  538  to  551;  Vondohon  v. 
Mayor  of  New  York,  17  Fed.  Rep.  817;  28  Myers  Fed.  Dec— 
Riparian  and  Littoral  Proprietors — 689  to  761,  especially  pages 
691  and  706 ;  Houck  on  Rivers,  sees.  280-281;  State  v.  Narrows 
Island  Club,  100  N.  C.  477  (5  S.  E.  Rep.  411);  Broadnax  v. 
Baker,  94  N.  C.  681  (55  Am.  Rep.  633) ;  Railroad  v,  Sehumer, 
7  Wall.  272  (19  L.  Ed.  74);  Jackson  v.  Keeling,  1  Jones  299.'* 

The  right  to  use  the  banks  of  a  navigable  stream  is  in  the 
public  and  subject  to  legislative  control,  and  the  riparian  owner 
can  not  make  an  exclusive  use  of  such  banks.  Sweeney  v.  Mayor 
et  ah,  42  La.  614  (7  S.  Rep.  729).  The  upper  riparian  owner 
has  no  right  to  divert  the  water,  or  a  material  part  of  it,  so  as  to 
deprive  the  lower  owner  of  the  use  of  such  water.  Kimberly  dc 
Clark  Co.  v.  Hewitt,  (Wis.) 48  N.  W.  Rep.  373.* 

Sec  397.  Navigable  waters.  The  title  to  the  soil 
under  navigable  water,  to  low  water  mark,  is  held  by  the  state  in 
trust  for  the  people,  and  for  the  protection  of  the  right  of  navi- 
gation. The  riparian  owner  is  entitled  to  use  the  banks  and  the 
soil  under  the  stream  in  front  of  his  land  in  any  way  not  incon- 
sistent with  the  rights  of  the  public,  and  for  such  purpose  may 
fill  in  and  make  improvements  by  the  erection  of  wharves  and 
docks.  The  right  of  the  riparian  owner  to  so  use  the  soil  below 
low  water  mark,  is  a  valuable  property  right  which  can  only  be 
interfered  with  by  the  state  for  public  purposes,  dnd  then  only  by 
making  compensation  therefor.  Miller  v.  Mendenhall,  43  Minn. 
95  (19  Am.  St.  Rep.  219;  44  N.  W.  Rep.  1141;  8  L.  R.  A.  89). 
These  riparian  rights  may  be  enjoyed  by  one  who  does  not  own 
the  fee,  but  has  exclusive  right  to  possession  and  use  of  the  land 
abutting  upon  a  navigable  lake  or  stream.  It  was  held  that  a  con- 
demnation, by  a  real  estate  corporation,  of  the  up-land  abutting 
upon  the  water  embraced  also  the  riparian  right  of  occupancy 
and  improvement  of  the  submerged  lands.  Hanford  v.  St,  Paul 
&  Duluth  R.  R.  Co.,  43  Minn.  104  (42  N.  W.  Rep.  596;  7  L.  R. 
A.  722).  The  owner  of  lands  on  the  shore  of  navigable  water 
may  reclaim,  improve  and  occupy  the  land  submerged  by  the 
shoal  water  beyond  the  shore,  and  may  dis-associate  it  from  the 
shore  land ;  and  a  subsequent  conveyance  of  the  shore  land  by 
him  will  not  include  such  reclaimed  submerged  land,  as  riparian 
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rights  incident  to  the  shore  line.  Gilbert  v.  Elhridge^  (Minn.) 
49  N.  W.  Rep.  679.*  The  riparian  owner  upon  a  navigable 
stream  may  sell  and  transfer  his  right  to  improve,  reclaim  and 
occupy  the  submerged  lands  out  to  the  point  of  navigability,  and 
this  right  is  not  affected  by  the  fact  such  riparian  rights  were 
originally  incident  to  the  riparian  estate.  Hanford  v.  Railroad 
C<?.,  43  Minn.  104  (42  N.  W.  Rep.  596;  7  L.  R.  A.  722).  This 
case  overrules  i/aA;e /Siipertor  Land  Co,  v.  Emerson^  38*  Minn.  406 
(38  N.  W.  Rep.  200). 

Sec  398.    Miscellaneous  notes.    The  obstruction  of 

the  navigation  of  a  river  is  a  public  nuisance  which  the  private 
citizen  may  not  enjoin  or  recover  damages  on  account  of,  by  a 
private  action,  unless  he  has  sustained  or  may  sustain  some  spec- 
ial injury,  differing  in  kind  from  that  sustained  by  the  general 
public.  Swanson  v,  Mississippi  &  Rum  River  Boom  Co. ,  42  Minn. 
532  (44  N.  W.  Rep.  986 ;  7  L.  R.  A.  673).  The  plaintiffs,  who 
operate  a  brick  yard  on  the  bank  of  a  navigable  river,  brought 
suit  against  the  defendants  for  unlawfully  obstructing  the'  river, 
whereby  the  boats  of  the  plaintiffs,  used  for  transporting  their 
bricks  to  the  market,  were  prevented  for  a  long  period  of  time 
from  passing  down  the  river,  during  which  time  the  plaintiffs  bore 
the  expenses  of  their  keeping  and  the  loss  of.  the  sale  of  a  large 
quantity  of  bricks.  It  was  held  that  the  plaintiffs  could  recover. 
MeKrhof^  etc.  Co.  v,  D.,  L.  dh  W.  R.  R.  Co.,  51  N.  J.  Law,  56 
(16  Atl.  Rep.  12).  A  conveyance  of  a  lot,  fronting  on  a  street 
and  extending  back  to  the  river,  passes,  by  implication,  all  <*bot. 
tom  or  alluvion  rights."  Meyers  etal,  v,  Mathis  et  a?.,  42  La. 
471  (7  S.  Rep.  605). 

A  title  to  use  water  in  a  particular  way  may  be  acquired  by 
twenty  years  adverse  enjoyment,  and,  where  one  has  diverted 
water  for  a  period  beyond  the  statute  of  limitations  as  to  real 
actions,  he  cannot  afterwards  be  permitted  to  restore  it  to  its 
original  state,  to  the  material  injury  of  the  property  through 
which  it  formerly  flowed.  Mathewson  v.  Hoffman,  77  Mich.  420  (43 
N.  W.  Rep.  879;  6  L.  R.  A.  349).  **If  one  riparian  owner  divert 
the  water  by  a  structure  on  his  own  bank,  and  drive  it  into  the 
field  of  his  neighbor  on  the  opposite  side,  so  as  to  force  the  latter 
to  erect  a  wall  to  stop  the  water  break,  the  former  cannot  main- 
tain an  action  for  damages  if  the  wall  put  up  for  the  protection  of 
the  latter  cause  the  water  to  <<eddy,''  or,  in  the  time  of  freshets. 
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to  overflow  another  part  of  the  former's  land. '  *  Wilhelm  v.  Bur- 
leysoTiy  106  N.  0.  381  (11  8.  E.  Rep.  590).  A  riparian  owner  may 
sell  and  convey  a  portion  of  his  land  which  does  not  abut  on  the 
stream,  and  grant  as  appurtenant  thereto  the  right  to  draw 
water  from  the  stream  through  his  remaining  land.  And  in  such 
case  the  grantee  may  maintain  an  action  for  a  diversion  of  the 
natural  flow  of  the  stream,  which  disturbs  his  right.  St.  Anthony 
Falls  Water  Power  Co,  v,  Minneapolis,  41  Minn.  270  (43  N.  W. 
Bep.  56). 

In  Nevada  it  is  held  that  the  common  law  doctrine,  that  the 
upper  riparian  owner  cannot  divert  the  water  of  the  stream,  is 
unsuited  to  the  condition  of  that  state,  and  that  it  should  be  the 
policy  of  the  government  to  encourage  the  diversion  of  water  for 
irrigation.  Reno  S,  Works  v,  Stevenson,  20  Nev.  269  (19  Am. 
St.  Rep.  364;  21  Pac.  Rep.  317).  A  conveyance  of  a  mill  8ite 
and  privilege  of  a  stream,  which  contains  no  special  mention  of 
water  rights,  gives  to  the  grantee  a  right  to  the  whole  natural 
flow  .of  the  stream,  subject  to  the  rights  of  the  upper  riparian 
owners.  Whitney  v,  Wheeler  Cotton  Mills,  151  Mass.  396  (24  N.  E. 
Rep.  774).  The  right  of  a  riparian  owner  to  divert  a  stream  may 
be  acquired  by  prescription,  if  the  diversion  be  for  a  useful  pur- 
pose; under  a  claim  of  right,  and  continued  for  the  period  pre- 
scribed  by  the  statute  of  limitations,  Alta  Land,  etc,  Co,  v,  Han- 
cock, 85  Cal.  219  (20  Am.  St.  Rep.  217);  but  no  one  can  acquire 
by  prescription  a  right  against  the  public,  to  levees,  streets  and 
highways  over  the  hatture,  Louisiana  Ice  Manuf^g  Co,  v,  New 
Orleans,  (La.)  9  S.  Rep.  21.* 

<  <  When  the  government  leaves  a  small  island  in  a  navigable 
river,  lying  between  the  shore  and  middle  of  the  stream,  unsur- 
veyed,  and  sells  all  the  surveyed  islands  and  all  the  lands  on 
both  sides  of  the  river"  it  is  presumed  that  it  intends  <*to  aban- 
don all  rights  to  such  unsurveyed  island  and  let  it  pass  to  the 
riparian  owners  of  the  lands  on  the  river  as  an  incident  to  its 
grant."  Chandos  v.  Mack,  77  Wis.  573  (20  Am.  St.  Rep.  139; 
46  N.  W.  Rep.  803).  To  the  same  effect  is  the  case  of  Butler  v, 
O,  R,  dh  I  R,  R.  Co,,  (Mich.)  48  N.  W.  Rep.  569.*  It  is  held 
that  where  a  riparian  owner  conveys  his  land,  he  cannot  reserve 
the  right  to  adjacent  land  under  water,  to  the  right  of  which  he 
has  received  no  conveyance  from  the  state.  Blakslee  Manufg 
Co,  V,  Blakslee' s  Sons  Iron  Works,  13  N.  Y.  Sup.  493. 


SPECIFIC  PERFORMANCE. 


BATIE  y.  ALLISON. 
(77  Iowa,  8ia) 

Speciflo  performanoe— Oharaoter  of  the  oontraot.  Speoifko 
performance  will  not  be  granted  when  there  is  an  nnoertainty,  ambignity 
or  doubt  respecting  the  contract. 

Given,  C.  J. 

Sec.  399.  Specific  perfonnance — Ab  to  the 
character  of  the  contract.  The  plaintiff  filed  his  petition, 
asking  specific  performance  of  an  alleged  contract  of  purchase 
and  sale  of  certain  real  estate.  He  set  oat  and  makes  a  part  of 
his  petition  certain  letters,  which  it  is  claimed  constitute  the  con- 
tract sought  to  be  enforced.  The  defendant  demurred  to  the 
petition,  which  demurrer  was  sustained,  and,  the  plaintiff  electing 
to  stand  upon  his  petition,  judgment  was  entered  dismissing  the 
same,  and  for  costs;  to  which  the  plaintiff  excepted,  and  from 
which  judgment  he  appeals. 

The  only  question  raised  by  the  demurrer  is  whether  the  let- 
ters set  out  as  a  part  of  the  petition  show  such  an  offer  and  accept- 
ance as  to  constitute  a  contract  between  the  parties.  The  relief 
asked  is  that  a  decree  be  entered  requiring  the  defendant  to 
execute  a  warranty  deed  to  the  plaintiff  for  the  lands  described, 
and,  in  case  defendant  is  unable  to  do  so,  that  plaintiff  have 
judgment  for  eight  hundred  dollars  damage.  It  is  a  well-settled 
rule  in  equity  that  specific  performance  will  not  be  granted  when 
there  is  an  uncertainty,  ambiguity  or  doubt  respecting  the  con- 
tract. McDaniels  v.  Whitney,  38  Iowa,  60,  and  authorities  therein 
cited.  To  be  entitled  to  specific  performance,  therefore,  the  peti- 
tion should  show  a  contract  wherein  there  is  no  uncertainty, 
ambiguity  or  doubt.  An  offer  by  one  party,  assented  to  by  the 
other,  will  generally  constitute  a  contract ;  but  the  assent  must 
comprehend  the  whole  of  the  proposition.  It  must  be  exactly 
equal  to  its  extent  of  terms,  and  must  not  qualify  them  by  any 
new  matter.  The  proposal  to  accept,  or  the  acceptance  of  an 
offer  on  terms  varying  from  those  proposed,  amounts  to  a  rejec- 
tion of  the  offer.  Baker  v,  Johnson  County,  37  Iowa,  186.  But, 
as  stated  in  Goodnew  v.  Bams  40  Iowa,  561:     ^'Anacceptance^ 
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in  order  to  bind  the  parties,  must  be  unequivocal  and  unambig- 
uous. «  »  *  Xhe  language  of  the  acceptance  should 
be  such  as  would  leave  no  avenue  of  escape  for 'the  party  using 
it  from  the  obligation  of  a  contract  based  upon  the  proposition 
and  acceptance.  The  contract,  to  be  binding,  must  be  mutual. 
If  the  acceptor  does  not  bind  himself  by  the  language  of  the 
acceptance,  no  contract  will  be  created  binding  the  other  party. " 

The  letter  (Exhibit  B)  relied  upon  as  constituting  the  ofifer 
reads:  <<Will  give  a  warranty  deed  as  title  now  stands,  at  eight 
dollars  per  acre  net  to  me.  Have  no  desire  to  try  and  get  bottom 
title. "  This  last  remark  refers  to  an  inquiry  in  the  preceding 
letter — <<Can  you  not  unite  a  government  title  with  Lash's  tax 
title?  The  government  title  seems  to  be  in  Jerome  Bonham." 
The  letter  (Exhibit  C)  relied  upon  as  constituting  the  acceptance 
reads:  << We  accept  your  offer  without  qualification,  for  sale  of 
S.  E.  fourth  31-87-35.  Make  deed  to  William  F.  Batie,  and 
notify  us  when  and  where  to  send  money.  We  understand,  of 
course,  that  you  have  Lash's  title,  and  that  you  will  place  the 
same  on  record."  The  whole  of  the  proposition  was  <<to  give  a 
warranty  deed  as  title  now  stands,  at  eight  dollars  per  acre  net  to 
me.'; 

Is  Exhibit  C  an  unqualified  acceptance  of  the  whole  of  the 
proposition,  or  does  it  qualify  the  proposition  by  any 
new  matter?  Though  it  says,  **We  accept  your  offer  without 
qualification, "  it  is  clearly  with  the  understanding  and  upon  the 
condition  <<that  you  have  Lash's  title,  and  that  you  will  place  the 
same  on  record."  The  offer  expressed  nothing  as  to  time  or  place 
of  payment,  and,  had  the  acceptance  been  without  expression  on 
that  subject,  the  law  would  fix  the  time  and  place ;  but  the  accept- 
ance is  upon  condition  that  defendant  would  <  'notify  us  when  and 
where  to  send  the  money." 

In  Sawyer  v,  Brossart^  67  Iowa,  678  (25  N.  W.  Rep.  876; 
56  Am.  Bep.  371),  the  offer  was  from  Brossart,  residing  at  Los 
Angeles,  Califomia,  for  property  in  Iowa  City,  and  the  response 
was  from  Sawyer  at  Iowa  City.  The  offer  was:  *<You  can  have 
the  building  for  $3,500,  or  the  two  for  five  thousand  dollars." 
The  acceptance  was:  «* Accept  your  offer  for  two  buildings  at  five 
thousand  dollars.  Money  at  your  order  at  First  National  bank 
here.  Telegraph  me  immediately  when  to  expect  deeds."  This 
was  held  not  to  be  an  acceptance  of  the  offer;  that  it  was  coupled 
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with  a  condition  with  which  Brossart  was  not  required  to  comply. 
It  was  Sawyer's  duty  to  pay  the  money  to  Brossart. 
It  was  a  direct  offer,  and  required  an  acceptance  in  the  terms  of 
the  offer.  Brossart's  offer  entitled  him  to  have  the  money  paid 
and  deed  delivered  to  him  at  Los  Angeles. 

It  is  claimed  that,  if  there  were  qualifications  expressed  in 
Exhibit  C,  that  then  became  a  proposition,  and  that  Exhibit  C, 
with  such  qualifications,  was  accepted  by  the  defendant.  We  do 
not  think  the  correspondence  exhibited  will  bear  such  construc- 
tion. We  are  clearly  of  the  opinion  that  the  petition  fails  to  show 
such  an  acceptance  of  any  offer  made  as  constituted  a  contract; 
certainly  not  a  contract  so  free  from  uncertainty,  ambiguity  or 
doubt  as  that  equity  will  enforce  it.  The  judgment  of  the  district 
court  is 

Aflirmed. 


HSDDEBLT  Y.  JOHNSON. 
(42  Minn.  443.) 

Speoiflo  performaxioe— Doubtful  title.  The  donbt  in  regard 
to  the  title  of  a  grantor,  which  will  preyent  him  from  enforcing  specifio 
performance  on  the  part  of  the  grantee,  most  be  a  reasonable  donbt. 

Same.— Reservations  in  a  deed.  A  reaerration  of  a  right  of 
way  for  the  nse  of  a  railroad,  made  in  a  deed  nnder  which  the  plaintiff 
deriyed  title,  it  being  admitted  that  no  railroad  had  eyer  been  located 
oyer  said  right  of  way,  or  oyer  the  land  in  controyersy,  was  held  not  soffi- 
oient  to  render  the  plaintifl^s  title  donbtfnl,  so  as  to  preyent  him  from 
haying  specific  performance  enforced  against  his  yendee. 

GiLPILLAN,  C.  J. 

Sec.  400.  Facts  stated.  This  is  an  action  to  enforce 
a  specific  performance  of  a  contract  to  convey  real  estate,  brought 
against  the  vendee  of  the  particular  tract  as  to  which  the  ques- 
tions here  involved .  arise.  The  tract  is  described  as  section  11, 
town  126,  range  43.  The  defendant  resists  performance  of  the 
contract  on  the  ground  that  the  plaintiff,  the  vendor,  is  not  able 
to  give  him  a  good  marketable  title.  The  tract  originally 
belonged  to  the  First  Division  of  the  St.  Paul  &  Pacific  Railroad 
Company,  being  a  part  of  the  land  grant  earned  by  it.  The  plain- 
tiff derives  his  title  through  a  deed  conveying  the  tract  to  one 
Wilson,  made  by  the  trustees  of  said  railroad  company,  in  which 
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deed  was  this  clause  of  reservation:  ^'ReservlDg,  however,  a  strip 
of  land  one  hundred  and  fifty  feet  wide,  to  be  used  by  the  said  rail- 
road company  for  a  its  right  of  way  or  other  railroad  purposes 
where  the  main  line  of  its  road,  or  any  of  its  branches,  as  now 
located  and  constructed,  or  hereafter  to  be  constructed,  is  laid  or 
may  pass  over  said  premises,**  This  clause,  it  is  claimed,  makes 
the  title  unmarketable;  and  undoubtedly  it  does,  if  it  makes  an 
effectual,  operative  reservation  of  a  right  of  way  upon  the  land, 
or  if  it  makes  it  reasonably  doubtful  whether  the  right  of  way 
does  or  does  not  exist.  Courts  will  not  compel  a  vendee  to  take 
an  unmarketable  title  when  he  has  stipulated  for  a  good  one;  and 
a  title  is  deemed  unmarketable,  within  this  rule,  where,  although 
it  may  be  good,  there  is  a  reasonable  doubt  as  to  its  validity. 
The  term  ^'reasonable  doubt"  is  always  used  in  this  connection, 
because,  as  a  doubt  might  be  suggested  or  question  raised  as 
to  most  titles,  it  would  go  too  far  to  do  away  with  the  remedy  by 
specific  performance  if  a  mere  doubt  raised,  without  regard  to  its 
character,  were  permitted  to  defeat  the  action. 

Sec.  401.    Specific  performance— Doubtful  title. 

A  doubt  as  to  the  title  may  be  raised  upon  a  question  of  law,  or 
upon  a  question  of  fact,  or  upon  both  law  and  fact.  It  is  impos- 
sible to  state  any  precise  and  definite  rule  by  which  to  determine 
when  a  doubt  raised  upon  a  question  of  law  is  to  be  deemed 
reasonable.  Without  going  so  far  as  some  of  the  English  cases, 
which  appear  to  hold  that,  in  case  where  the  doubt  exists  as  to 
the  construction  of  an  act  of  parliament,  or  of  a  deed  or  will, 
the  court  will  resolve  the  doubt,  and  thus  remove  it,  so  that  it 
shall  not  stand  in  the  way  of  enforcing  specific  performance,  we 
can  at  least  say  that  the  doubt  suggested  must  raise  a  question  of 
law  that  is  fairly  debatable — one  upon  which  the  judicial  mind 
would  hesitate  before  deciding  it.  If  it  depend  upon  the  con- 
struction of  an  act  of  the  Legislature,  or  of  a  written  instru- 
ment, and  the  construction  is  readily  arrived  at  by  the  application 
of  the  well-known  rules  of  interpretation,  it  ought  not  to  be 
regarded  as  making  the  title  doubtful.  The  case  of  Fairchild  v, 
Marshall,  42  Minn.  14  (43  N.  W.  Rep.  563),  where  the  doubt 
was  as  to  the  duty  of  a  widow  to  elect  between  the  provisions  in 
her  behalf  in  her  deceased  husband's  will,  and  the  statutory  pro- 
visions in  her  favor,  is  an  instance  in  which  the  court  held  a  doubt 
raised  upon  a  question  of  law  not  to  make  the  title  unmarketable. 
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When  the  doubt  as  to  the  title  is  raised  upon  a  matter  of 
fact)  the  question  whether  it  is  reasonable  or  not  will  depend 
solely  on  the  actual  existence  or  non-existence  of  the  fact  as  it 
may  appear  after  a  trial  of  it.  If  it  need  a  trial  to  ascertain  it, 
and  especially  if  its  character  be  such,  or  the  evidence  to  show  it 
be  such,  that  it  may  be  decided  either  way,  or  if  the  evidence  be 
not  readily  accessible  to  the  vendee,  so  that  he  can  establish  the 
fact  at  any  time  when  called  upon,  it  would  certainly  affect  the 
marketable  value  of  the  title.  On  the  other  hand,  if  there  is  no 
doubt  as  to  how  the  fact  is,  and  it  may  be  readily  and  easily 
shown  at  any  time,  the  title  is  not  rendered  doubtful  by  depend- 
ing upon  it.  ThAs,  where  the  title  depends  on  the  bar  of  the 
statute  of  limitations,  and  it  clearly  appears  that  the  real  owner 
is  barred,  it  is  a  marketable  title.  Pratt  v.  Eby^  67  Pa.  St.  396. 
In  such  case  the  evidence  to  establish  it  must,  from  the  nature  of 
the  fact,  be  easily  accessible.  An  instance  in  which  the  fact,  and 
the  evidence  by  which  it  would  have  to  be  established,  were  of 
such  a  character  as  to  render  the  title  depending  on  the  fact  rea- 
sonably doubtful,  is  furnished  by  Townshend  v,  Goodfellow^  40 
Minn.  312  (41  N.  W.  Rep.  1056;  12  Am.  St.  Rep.  736). 

Sec.  402.    Doubtful  title— Reservations  in  the 

deed.  To  test  this  case  by  these  general  observations  we  come  to 
consider  the  clause  of  reservation.  The  defendant  claims  that  it 
is  an  absolute,  unconditional,  and  valid  reservation  to  the  rail, 
road  company  of  an  easement  for  right  of  way  or  other  railroad 
purposes  over  a  strip  150  feet  wide.  The  plaintiff  claims  that  it 
is  void  for  several  reasons, — among  them,  that  it  does  not  describe 
nor  locate  the  strip.  And  plaintiff  also  claims  that  it  locates  it 
along  the  line  of  the  main  or  branch  line  of  the  railroad  as  then 
located,  and  that  it  makes  the  reservation  depend  on  the  fact  of 
the  main  or  branch  line  having  been  located  on  the  tract,  so  that, 
if  in  fact  no  such  line  had  been  located,  the  reservation  never 
took  effect.  The  defendant  refers  to  what  was  said  by  this  court, 
upon  a  clause  of  reservation  in  some  respects  similar  to  this,  in 
the  case  of  Carlson  v.  Duluth  Short  Line  Ry,  Co. ,  38  Minn.  305 
(37  N.  W.  Rep.  341),  and  the  court  below  seems  to  have  consid- 
ered that  case  as  in  effect  deciding  this  to  be  a  good  reservation. 
There  is,  however,  this  marked  difference  between  the  two  clauses, 
that  in  that  case  there  was  no  reference  in  the  clause  to  an  already 
located  line,  but  the  easement  was  to  be  *  *  where  the  line  of  any 
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railroad  is  or  may  he  laid  over  the  premises, ''-  clearly  contem- 
plating a  future  as  well  as  existing  location  of  the  line.  Bearing 
in  mind  that  if,  when  taken  literally,  the  language  is  of  doubtful 
meaning,  or  may  have  either  of  two  meanings,  that  most  favor- 
able to  the  grantee  in  the  deed  must  be  adopted,  it  is  very  clear, 
beyond  a  reasonable  doubt,  that  the  intent  was  to  reserve  an 
easement  along  the  line  as  then  (now)  located,  whether  the  railroad 
was  then,  or  might  thereafter  be,  constructed  upon  it.  The  words 
**as  now  located"  qualify  the  words  **hereafter  to  be  constructed," 
as  well  as  the  words  <'and  constructed."  Otherwise,  the  word 
^'located"  must  be  understood  so  as  to  make  the  phrase  mean  as 
though  it  had  been  written,  <<or  hereafter  to  be  located  and  con- 
structed." Of  course  the  court  could  not  make  that  insertion  if  it 
would  give  a  different  meaning,  more  favorable  to  the  grantor,  than 
the  clause  would  have  without  it.  Construing  it  as  intended  to  re- 
serve an  easement  along  the  then  located  line,  it  has  the  elements  of 
definiteness  and  precision, — means  for  determining  when,  and  pre- 
cisely where,  the  easement  was  reserved.  Construing  it  as  giv- 
ing the  railroad  company  the  right  to  locate  the  easement  by  a 
subsequent  location  of  the  line  would  leave  it  in  the  nature  of  a 
< afloat,"  which,  as  it  would  be  more  onerous  to  the  grantee  than 
a  definitely  located  easement,  the  court  would  avoid,  if  it  could 
be  done  by  a  probable  interpretation  of  the  terms  of  the  clause. 
This  being  the  meaning  of  the  clause,  the  reservation  was  opera- 
tive and  effectual  only  in  case  the  line  of  the  railroad  had  then 
been  located  upon  the  tract.  Why  the  clause  was  inserted  if  the 
line  had  not  been  located  on  the  tract  can  be  a  matter  only  of  con- 
jecture.  The  deed  furnishes  no  explanation,  unless  it  may  be 
inferred  that  the  trustees  who  executed  it  had  not  then  at  hand 
means  to  ascertain  whether  the  line  so  located  crossed  the  tract, 
and  that  they  inserted  it  as  a  matter  of  precaution. 

The  court  below  found  as  a  fact  that  no  line  of  railroad  had 
been  located  on  the  tract,  and  that  the  main  line,  as  located  and 
constructed,  passes  at  the  distance  of  300  feet  at  the  nearest 
point  from  the  tract.  In  order  that  the  title  be  free  from 
doubt  in  respect  to  this  easement,  it  is  necessary,  of  course,  that 
the  fact  be  as  found  by  the  court,  to-wit,  that  no  railroad  line 
had  been  located  on  the  tract.  But,  as  we  have  already  indicated, 
the  existence  or  non-existence  of  the  fact  does  not  alone  show 
the  title  free  from  doubt     How  the  fact  is  must  also  be  free 
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from  reasonable  doubt,  and  it,  must  be  capable  of  being  easily 
and  readily  proved  at  any  time  when  it  may  be  necessary  to 
prove  it. 

From  the  proceedings  on  the  trial  as  shown  by  the  settled 
case,  it  appears  that  the  fact  was  not  regarded  as  doubtful ;  for  the 
defendant  admitted  that  there  had  neither  been  the  main  nor  any 
branch  line  located  or  constructed  on  the  tract.  From  his  ready 
admission  of  so  important  a  fact,  it  must  be  concluded  that  it  is 
manifest,  and  not  disputable.  And  it  would  seem  as  though, 
from  its  nature,  the  evidence  of  it  must  be  easily  accessible;  for 
even  if  it  be  conceded  that  it  would  be  competent  for  the  railroad 
company,  in  support  of  an  easement  under  such  a  clause,  to  prove 
a  mere  paper  location, — one  made  by  merely  making  a  line  on  its 
maps  of  the  lands,  instead  of  proving  an  actual  location  by  some- 
thing done  on  the  land  in  the  way  of  indicating  the  line, — it  could 
hardly  be  difficult  to  get  the  proof  that  no  such  location,  as  to 
thi9  tract,  had  been  made.  Strong  presumptive  evidence  that  no 
line  had  been  located  would  be  always  at  hand,  in  the  fact  that 
after  so  great  a  lapse  of  time  as  since  the  execution  of  this  deed  no 
line  had  been  constructed,  and  that  the  line  constructed  is  away 
from  this  tract.  We  do  not,  therefore,  regard  the  question  of 
law  involved  in  the  case,  nor  the  fact  on  which  the  right  of  ease- 
ment must  depend,  nor  the  evidence  by  which  the  fact  must  be 
shown,  to  be  of  such  a  character  as  to  cast  a  reasonable  doubt  on 

plaintiff's  title. 

Order  reversed. 

NoTx. — See  Epitome  of  cases;  Specific  performance. 


STARTING  FIRES. 

THE    L.    N.    A.    AND   C.    RT.    CO.    V.    NITSGHE. 

(126  Ind.  229.) 

StartinfiT  fires— As  to  when  it  is  a  tort.  It  is  a  positive 
*frong  for  a  railroad  company  to  start  a  fire  upon  its  right  of  way,  at  a 
time  of  great  drouth,  where  the  combustible  materials  are  so  connected 
and  extended  as  to  pat  in  Jeopardy  the  property  of  adjacent  landowners. 
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Same— BemoteneBB  of  the  oaixse.  The  fact  that  the  fire 
burned  across  the  lands  of  other  persons  before  reaching  the  lands  of 
the  plaintiff  is  no  defense  to  his  canse  of  action. 

Same— Interveninfir  afirenoies.  That  which  occurs  in  the'^nanal 
course  of  nature,  and  is  not  abnormal  or  extaordinary,*'  cannot  be 
regarded  ae  an  independent  interyening  agency  for  the  purposes  of  reliev- 
ing the  wrong  doer  from  the  consequences  of  his' own  acts. 

Elliott,  J. 

Sec.  403.  Facts  stated.  Gathered  and  grouped  in  a 
form  sufficiently  full  and  cle/ir  to  exhibit  the  questions  of  law 
which  arise  in  this  case,  the  facts,  as  they,  appear  in  the  special 
finding,  may  be  thus  stated:  The  appellee  is  the  owner  of  lands 
used  for  ordinary  farming  and  grazing  purposes  adjoining  the 
appellant's  railroad  On  the  19th  day  of  July,  1887,  the  section 
hands  of  the  appellant,  by  order  of  its  roadmaster,  set  fire  to 
grass,  weeds  and  other  combustible  materials  on  the  appellant's 
right  of  way,  a  short  distance  from  the  appellee's  land,  and 
burned  off  a  great  part  of  the  space  occupied  by  the  track.  The 
object  of  the  section  men  was  to  remove  from  the  right  of  way 
all  combustible  materials.  At  the  time  the  fire  was  set  out 
it  was  very  dry,  no  rain  having  fallen  for  more  than  four  weeks. 
The  section  men  extinguished  all  the  blaze  and  fiame  caused  by 
the  fire  set  out  by  them,  but  fire  remained  in  some  pieces  of  turf 
which  had  been  ignited,  and  although  there  was  no  fiame,  the  fire 
was  still  alive  and  smouldering.  These  pieces  of  burning  turf 
were  cast  back  upon  the  space  which  had  been  burned  over.  The 
appellant's  right  of  way  extended  over  beds  of  turf  or  peat, 
and  the  same  material  formed  the  surface  of  the  body  of  adjoin- 
ing lands,  and  also  of  the  appellee's  land,  which  was  adjacent  to 
the  right  of  way  of  the  appellant.  Turf,  or  peat,  when  dry,  will 
ignite  and  bum  to  the  depth  at  which  it  ceases  to  be  dry.  On  the 
22d  day  of  July,  1887,  the  wind  shifted  to  the  northeast,  and 
blew  fresh,  but  not  unusually  strong  for  the  locality.  The  fire 
smouldering  in  the  pieces  of  turf  cast  back  upon  the  track  was 
kindled  into  a  flame,  and,  passing  from  the  right  of  way,  com- 
municated fire  to  the  land  owned  by  Hawkinson,  burned  there 
for  a  time,  but  finally  all  the  fire  that  was  visible  was  fought  out 
and  extinguished  by  persons  residing  in  the  neighborhood.  The 
fire  had,  however,  communicated  with  the  turf  on  Hawkinson's 
farm,  where  it  remained  dormant  until  the  morning  of  the  23d 
day  of  the  month  named;  on  that  day  it  broke  out  and  spread 
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over  the  land  of  Schaffer.  For  the  second  time  neighbors  extin- 
guished snch  flame  as  was  visible,  bnt  the  turf  still  held  fire,  and 
burned  slowly.  On  the  24th  day  of  the  same  month  the  wind 
shifted  to  the  south,  and  the  fire  from  Schaffer*s  land  was  com- 
municated to  the  turf,  or  peat,  on  the  appellee's  farm.  For  the 
third  time  such  fire  as  could  be  seen  or  reached  was  extinguished 
by  persons  residing  in  the  neighborhood,  assisted  by  the  em- 
ployees of  the  appellant,  but  still  the  fire  remained  in  the  turf, 
smouldering,  but  not  extinguished.  On  the  2d  day  of  August 
the  wind  increased,  but  it  did  not  blow  stronger  than  is  usual  in 
the  locality,  and  again  the  fire  smouldering  in  the  turf  on  appel- 
lee*s  farm  broke  out.  It  ran  over  ten  acres,  and  caused  the 
appellee  serious  loss.  '^By  reason  of  the  dryness  of  the  season 
and  the  character  of  the  soil,"  says  the  trial  court  in  its  finding, 
<<it  was  negligence  on  the  part  of  the  defendant  to  set  fire  to  and 
bum  off  the  right  of  way  at  the  place  and  time  where  the  same 
was  so  burned." 

Seo.   404.    Starting  fires— As  to  when  it  is  a 

tort.  An  essential  and  ruling  element  of  this  case  is,  that  it  was 
a  tortious  act  to  set  out  the  fire  which  caused  the  plaintiff's  in- 
jury. It  was  something  more  than  culpable  negligence  to  start  a 
fire  on  a  bed  of  turf,  or  peat,  in  a  season  of  great  drouth,  when 
for  weeks  no  rain  had  fallen  and  the  ground  was  parched  and  dry. 
The  act  of  the  defendant  in  setting  out  the  fire  at  such  a  place 
and  under  such  conditions  was  a  positive  wrong,  for  the  law  for- 
bids that  one  person  should  put  the  property  of  another  in  jeop- 
ardy by  snch  an  act.  In  degree,  only,  is  there  a  difference 
between  such  a  case  as  this  and  one  in  which  a  person  kindles  a 
fire  near  a  train  of  gun-powder  leading  to  a  magazine  filled  with 
explosive  substances.  In  essence  the  case  is  the  same  as  that 
of  one  who  builds  a  fire  upon  materials  that  will  ignite  and  con- 
tinue burning  in  a  place  where  all  surrounding  materials  are  of 
the  same  combustible  character.  If  a  person  should  kindle  a  fire 
in  a  great  heap  of  Inflammable  paper,  surrounded  on  every  side 
by  other  like  heaps,  with  the  line  of  communication  between  them 
direct  and  unbroken,  no  one,  we  venture  to  say,  would  hesitate  to 
declare  that  he  by  whom  the  fire  was  kindled  was  guilty  of  a  positive 
tort,  and  not  of  mere  passive  negligence. 

A  railroad  company  ha&  a  right  to  remove  combustible 
material  from  its  right  of  way,  and  ordinarily  it  may  not  be  neg- 
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ligence  to  employ  fire  for  that  purpose;  but  where  the  conditions 
are  such  as  to  put  in  great  peril  adjacent  property  fire  cannot 
be  rightfully  used  for  such  purpose.  Fire  is  a  necessary  agent, 
in  common  use  in  life,  and  from  its  employment,  under  ordinal 
conditions,  negligence  or  wrong  is  not  necessarily  inferable ;  but 
it  may  be  so  used  as  to  make  the  person  using  it  guilty  of  a  tort- 
ious act.  The  doctrine  we  assert  was  declared  in  the  early  years 
of  the  common  law.  Smith  v.  Frampton^  2  Salk.  644;  Tubervtl 
V.  Stamp  J  1  Salk.  13]  Anoni/mouSy  Cro.  Eliz.  10. 

The  rule  has  contined  in  unbroken  force  through  all  the  ages 
of  the  jurisprudence  of  the  English  speaking  nations.  Catron 
V.  Nichols,  81  Mo.  80;  Miller  v.  Martin,  16  Mo.  508  (57  Am. 
Dec.  242);  Clark  v.  Foot,  8  Johns.  421;  Barnard  v.  Poor,  21 
Pick.  37S]  Hanlon  V,  Ingram,  3  Iowa,  108;  Fahn  v,  Reichart, 
8  Wis.  105  (76  Am.  Dec.  237);  Filliter  v,  Phippard,  11  Q.  B. 
347 ;  JfcJTcnzie  V.  McLeod,  10  Bing.  385;  Cleland  v.  Thornton, 
43  Cal.  437 ;  Collins  v,  Groseclose,  40  Ind.  414.  A  lawful  act 
may  be  done  in  such  a  mode,  or  under  such  circumstances,  as  to 
make  it  wrongful,  and  where  fire  is  used  in  an  improper  manner, 
or  under  circumstances  such  as  inexcusable  imperil  surrounding, 
or  adjacent  property,  the  person  so  using  it  is  a  wrong-doer. 
Gaggv,  Vetter,  41  Ind.  228  (13  Am.  Rep.  322);  Freemantle  v, 
London,  etc. ,  R.  W.  Co. ,  2  F.  &  F.  337 ;  Aldridge  v.  Great  Wes- 
tern,  etc.,  R.  W.  Co.,  3  Man.  &  G.  515;  Vaughan  v.  Menlove,  3 
Bing.  (N.  C.)  468;  Crogate  v.  Morris  ,  Bownlow  &  G.  197;  Big- 
gins V.  Dewey,  107  Mass.  494  (9  Am.  Rep.  63).  In  a  series  of 
cases  our  court  has  held  that  railroad  companies  are  not  liable 
for  setting  out  fire  on  their  own  right  of  way,  but  are  liable  f6r 
negligently  suffering  it  to  escape  and  injure  adjacent  property. 
Pittsburgh,  etc.,  R.  W.  Co.  v.  Exxon,  79  Ind.  Ill,  and  cases 
cited;  Pittsburgh,  etc.,  R,  W.  Co,  v,  Jones,  86  Ind.  496  (44  Am. 
Rep.  334) ;  Brinkman  v.  Bender,  92  Ind.  234 ;  Louisville,  etc. ,  R, 
W*  Co.  V.  Ehlert,  87  Ind.  339;  Indiana,  etc.,  R.  W.  Co.  t?. 
Adamson,  90  Ind.  60 ;  Indiana,  etc. ,  R.  W.  Co.  v.  McBroom,  91 
Ind.  Ill;  Wabash,  etc.,  R.  W.  Co.  v.  Johnson,  96  Ind.  40; 
Pittsburgh,  etc.,  R.  W.  Co.  v.  Hixon,  110  Ind.  225  (11  N.  E. 
Rep.  285).  Within  the  principles  established  by  these  author- 
ities  the  person  whose  land  was  first  reached  by  the  fire  would 
undoubtedly  be  entitled  to  recover,  for  the  use  of  fire  under  the 
circumstance   existing  at  the  time  the  first  was  set  out  by  the 
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appellant  was  wrongful,  and  the  conditions  were  such  as  to  make 
it  reasonably  certain  that  it  would  leave  the  appellant's  right  of 
way  and  follow  the  continuous  beds  of  peat,  or  turf,  upon  which 
the  tract  was  laid,  and  which  extended  on  every  side  of  it,  cov- 
ering many  acres.  That  the  fire  would  escape  from  the  right  of 
way  was  so  probable  that  the  appellant  must  be  held  responsible 
for  what  did  actually  occur,  for  all  persons  are  required  to  fore- 
see and  provide  against  the  probable  consequences  of  their  acts. 
Unusual  and  improbable  results  are  not  to  be  anticipated,  but 
usual,  or  probable,  ones  must  be.  Billman  v.  Indianapolis^ 
etc.,  R.  R.  Co.,  76  Ind.  166  (40  Am.  Rep.  230);  Dunlap  v.  Wag- 
ner, 85  Ind.  529  (  44  Am.  Rep.  42);  Wabash,  etc.,  R.  W.  Co.  v. 
Locke,  112  Ind.  404  (14  N.  E.  Rep.  391);  Louisville,  etc.,  R.  W. 
Co.  V.  Wood,  113  Ind.  544,  556  (14  N.  E.  Rep.  572;  16  N.  E. 
Rep.  197);  and  cases  cited;  Clore  v.  Mclntire,  120  Ind.  262,  265 
(22  N.  E.  Rep.  128);  Cincinnati,  etc.,  R.  R.  Co.  v.  Cooper,  120 
Ind.  469,  472  (22  N.  E.  Rep.  340) ;  Terre  Haute,  etc. ,  R.  R.  Co. 
V.  Clem  123  Ind.  15  (23  N.  E.  Rep.  965);  Lane  v.  Atlantic 
Works,  111  Mass.  136;  Bill  v.  Winsor,  118  Mass.  251. 

Seo.  405.    Same — Remoteness   of  the  cause  of 

injury.  The  only  difficulty  which  this  case  presents  grows  out 
of  the  fact  that  the  fire  crossed  the  land  of  Hawkinson  and  of 
Schaffer  before  reaching  that  of  the  appellee,  but  the  difficulty 
will  be  found,  upon  scrutiny  and  analysis,  to  be  apparent  rather 
than  real.  Its  apparel  of  seeming  strength  drops  when  the  tests 
of  reason  and  authority  are  applied,  for  neither  upon  principle  nor 
authority  can  it  be  justly  concluded  that  the  injury  was  so  remote 
as  to  defeat  a  right  of  recovery.  As  has  been  shown,  the  act  of 
setting  out  a  fire  at  such  a  season  and  on  an  inflammable  and  con. 
tinuous  bed  of  peat  was  a  positive  wrong  and  not  mere  passive 
negligence,  so  that  the  case  falls  within  the  rule  declared  in  the 
famous  < 'Squib  case"  which  our  own  and  other  courts  have  so 
often  and  and  so  strongly  approved.  Scott  v.  Shepherd,  2  W. 
Black.  892;  Billman  v.  Indianapolis,  etc.,  R.  R.  Co.,  supra. 
Dunlap  V.  Wagner,  supra]  Terre  Haute,  etc.  R.  R.  Co.  v.  Buck, 
96  Ind.  346  (49  Am.  Rep.  168);  Louisville  etc.  R.  W.  Co.  v. 
Falvey,  104  Ind.  409  (3  N.  E.  Rep.  389;  4  N.  E.  Rep.  908); 
Indianapolis  etc.,  R.  W.  Co.  v.  Pitzer,  109  Ind.  179,  188  (6  N. 
E.  Rep.  310;  10  N.  E.  Rep.  70;  58  Am.  Rep.  387);  Ohio,  etc., 
R.   R.    Co.    V.   Hecht,   115  Ind.  443  (17  N.    E.   Rep.    297)   and 
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cases  cited;  Louisville,  etc,  R,  W.  Co,  v,  Snyder,  117  Ind. 
435  (20  N.  E.  Rep.  284);  Denver  etc.  R,  W.  Co.  v.  Harris, 
122  U.  S.  597  (30  L.  Ed.  1146;  7  Sap.  Ct.  E«p.  1286);XaJfc« 
Shore,  etc.,  R.  W.  Co.  v.  Rosenzweig,  113  Pa.  St  519  (6  Atl,  Rep. 
545) ;  Addison  on  Torts,  42 ;  Cooley  Torts,  70 ;  Bisliop  Non-Con- 
tract law,  section  45 ;  2  Shear.  &  Redf.  Neg.  (4th  ed.)  section  742. 
The  wrong  of  the  appellant  put  in  motion  the  destructive  agency, 
and  the  result  is  directly  attributable  to  that  wrong.  In  this 
instance  cause  and  effect  are  interlinked ;  there  is  *no  break,  the 
chain  is  perfect  and  complete.  The  line  of  connection  is  as  con- 
tinuous and  almost  as  closely  woven  into  unity  as  the  beds  of  peat 
which  the  railroad  traverses  and  which  lie  in  one  vast  body  along 
the  right  of  way.  Filing  one  part  of  such  a  body  of  inflammable 
material  when  it  was  parched  by  the  long  drouth  was,  in  legal 
contemplation,  firing  it  all,  for  the  spread  of  the  fire  was  so  proba- 
ble that  it  was  the  duty  of  the  appellant  to  foresee  the  result  and 
not  set  out  the  fire.  If  a  man  should  set  fire  to  a  rope  saturated 
with  infiammable  oil  leading  from  house  to  house  and  the  fire,  fol- 
lowing the  rope,  should  destroy  the  third  house,  we  suppose  it  to 
be  perfectly  clear  that  he  would  be  liable  to  the  owner  of  that 
house,  and  what  is  true  of  the  imaginary  case  is  true  of  the  actual 
one,  for  the  line  of  causation  is  even  more  complete  and  perfect 
in  the  latter  than  in  the  former.  We  discriminate  this  case  from 
the  case  of  Pennsylvania  Co.  v.  Whitlock,  99  Ind.  16  (50  Am. 
Rep.  71).  There  is  solid  reason  for  discriminating  between  the 
two  cases.  In  the  one  there  was  mere  passive  negligence,  in  the 
other  a  positive  wrong.  There  is  also  another  element  of  diflfer- 
ence,  for  the  case  referred  to  proceeds  upon  the  theory  that  there 
was  an  intervening  agency  and  a  break  in  the  line  of  causation, 
while  here  no  such  theory  can  be  framed  without  violence  to  the 
facts  since  the  fire  followed  the  continuous  infiammable  bed  of 
peat  upon  which  it  was  ignited  by  the  appellant.  It  must,  indeed, 
be  owned  that  the  case  cited  carries  the  doctrine  to  the  utmost 
verge.  The  doctrine  can  not,  at  all  events,  be  extended,  for  even 
limiting  it  to  the  facts  of  the  particular  instance  then  before  tbc 
court  the  decision  is  in  confiict  with  the  decisions  of  the  Supreme 
Court  of  the  United  States,  with  those  of  almost  all  of  the  State 
courts,  and  it  is  at  variance  with  the  views  of  the  standard  text- 
writers.  Milwaukee,  etc. ,  R.  W.  Co.  v.  Kellogg,  94  U.  S.  469 ; 
Shear.  &  Redf.  Neg.  (4th  ed.)  section  666,  and  notes;  Cooley 
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Torts,  96,  and  note;  Bishop  Non-Contract  Law,  section  45  j  8  Am. 
&  £ng.  £ncjc.  of  Law,  1 1,  and  cases  cited 

Sec.    406.    Same — Intervening    agencies.    It   is 

difScnlt,  if  not  impossible,  to  find,  a  substantial  reason  for  hold- 
ing that  an  ordinary  wind  is  an  independent  Intervening  agency, 
for  what  occurs  in  the  usual  course  of  nature,  and  is  not  abnor- 
mal or  extraordinary,  cannot  be  regarded  as  an  independent 
agency.  We  think  it  very  clear,  that  if  a  man  should  erect 
walls  too  weak  to  withstand  the  force  of  ordinary  winds,  and 
they  should  fall  upon  and  crush  an  adjoining  building,  he  could 
not  defeat  the  claim  of  the  owner  of  the  ruined  building  upon  the 
ground  that  the  walls  fell  before  an  ordinary  wind.  Between  the 
supposed  case  and  the  real  one  before  us,  no  difference  in  princi- 
ple can  be  discerned  by  the  keenest  vision.  Extraordinary  winds 
may  justly  be  regarded  as  independent  intervening  agencies;  but 
not  so  winds  which  are  usual,  and  prevail  without  disturbing  the 
normal  condition  of  nature.  One  who  is  himself  without  fault  has, 
in  justice  and  common  fairness,  a  right  to  recover  from  one  who 
has  caused  him  loss  by  a  tortious  act,  although  an  ordinary 
natural  occurrence  entered  into  the  chain  of  events  which  culmi- 
nated in  the  loss.  It  is,  in  truth,  impossible  to  conceive  a  case 
wherein  loss  from  fire  can  happen  wholly  independent  of  natural 
causes.  Fire  will  not  bum  without  air,  and  yet  no  one  will  be 
bold  enough  to  assert  that  because  this  natural  agency  enters^ 
into  every  conflagration,  therefore,  the  wrong-doer  is  absolved 
from  responsibility. 

It  is  very  seldom  that  any  case  arises  in  which  some  break 
between  cause  and  effect  is  not  discernible  upon  rigid  scrutiny 
and  captious  refinement,  but  the  law  is  a  practical  science,  and 
repudiates  subtle  refinements  and  speculative  inquiries.  It  will 
not  sacrifice  substantial  rights  to  such  impracticable  processes, 
but  will  reject  them  to  make  way  for  practical  justice.  Recondite 
discussions  of  efficient  cause,  plurality  of  causes  and  kindred 
topics,  are  for  the  metaphysician  and  the  speculative  philospher, 
not  the  practical  lawyer  or  judge.  In  the  ably  reasoned  opinion 
pronounced  in  the  case  of  Milwaukee,  etc. ,  R.  R,  Co,  v,  Kellogg^ 
supra,  the  Supreme  Court  of  the  United  States  unanimously 
declared  that  <  <In  a  succession  of  dependent  events  an  interval 
^may  always  be  seen  by  an  acute  mind  between  a  cause  and  its  effect, 
though  it  may  be  so  imperceptible  as  to  be  overlooked  by  a  com- 
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mon  mind.  Thus,  if  a  building  be  set  on  fire  by  negligence,  and 
an  adjoining  building  be  destroyed  without  any  negligenoe  of  the 
occupants  of  the  first,  no  one  would  doubt  that  the  destruction  of 
the  second  was  due  to  the  negligence  that  caused  the  burning  of 
the  first.  Yet  in  truth,  in  a  very  legitimate  sense,  the  immediate 
cause  of  the  burning  of  the  second  was  the  burning  of  the  first. 
The  same  might  be  said  of  the  burning  of  the  furniture  in  the 
first.  Such  refinements  are  too  minute  for  rules  of  social  con- 
duct In  the  nature  of  things,  there>  is  in  every  transaction  a  sue 
cession  of  events,  more  or  less  dependent  upon  those  preceding, 
and  it  is  the  province  of  a  jury  to  look  at  this  succession  of  events 
or  facts,  and  ascertain  whether  they  are  naturally  and  probably 
connected  with  each  other  by  a  continuous  sequence,  or  are  dis- 
severed by  new  and  independent  agencies,  and  this  must  be  deter- 
mmed  in  view  of  the  circumstances  existing  at  the  time. "  Dis- 
cussing the  same  general  principle  in  another  case,  that  high  trib- 
unal said:  <<In  the  sense  of  an  efficient  cause,  causa  causans,  this 
is  no  doubt  strictly  true;  but  that  is  not  the  sense  in  which  the  law 
uses  the  term  in  this  connection.  The  question  is,  was  it  causa 
sine  qua  nouy  a  cause  which,  if  it  had  not  existed,  the  injury 
would  not  have  taken  place,  an  occasional  cause?  and  that  is  a 
question  of  fact,  unless  the  causal  connection  is  evidently  not 
proximate,"  Hayes  v.  Michigan  Central  B.  R.  Co.j  111  U.  S.  228 
(28  L.  Ed.  410;  4  Sup.  Ct.  Bep.  369). 

In  the  case  of  Insurance  Co.  v,  Boom^  95  U.  8.  117  (24  L. 
Ed.  395),  the  court  said:  <<The  question  is  not  what  cause  was 
nearest  in  time  or  place  to  the  catastrophe.  That  is  not  the 
meaning  of  the  maxim  causa  proxima  non  remota  spectatur,  *'  In 
the  same  case  the  court  quoted  with  aproval  from  the  case  of 
Brady  v.  Northwestern  Ins.  Co.^  11  Mich.  425,  the  following 
statementof  the  law:  <<That  which  is  the  actual  cause  of  the 
loss,  whether  operating  directly,  or  by  putting  intervening 
agencies — the  operation  of  which  could  be  reasonably  avoided — 
in  motion,  by  which  the  loss"  is  produced,  is  the  cause  to  which 
such  loss  shall  be  attributed. 

In  almost  every  branch  of  the  law  may  be  found  cases, 
ancient  and  modem,  asserting  the  general  doctrine  outlined  in 
the  decisions  from  which  we  have  quoted.  Many  of  the  cases  we 
have  already  cited  assert  this  general  doctrine,  and  to  them  may 
be  added :  Omslaer  v.  Philadelphia  Co. ,  31  Fed.  R.  354 ;  Lund  v. 
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TyngshoTO^  11  Cush.  563;  Louisana,  etc.,  Ins.  Co.  v.  Tweed ,  1 
Wall.  44  (19  L.  Ed.  65);  Butler  v.  Wildman,  3  B.  &  A.  398; 
Barton  v.  Home  Ins.  Co.,  42  Mo.  156  (97  Am.  Dec.  329);  Marcy 
V.  Merchants'  Mut.  Ins.  Co.,  19  La.  Ann;  388;  Ring  v.  City  of 
Cohoes,  77  N.  Y.  83  (33  Am.  Rep.  574);  Ehrgott  v.  Mayor,  etc.^ 
96  N.  Y.  264  (48  Am.  Rep.  622). 

In  speaking  of  the  cases  of  Ryan  v.  New  York  Central  R. 
R.  Co.,  35  N.  Y.  210  (91  Am.  Dec.  49);  and  Pennsylvania  R.  R, 
Co.  V.  Kerr,  62  Pa.  St.  353  (1  Am.  Rep.  431),  which  declare  a . 
doctrine  antagonistic  to  that  held  by  the  Supreme  Coart  of  the 
United  States,  an  able  lawyer,  JohnD.  Lawson,  says:  <*For  they 
are  not  only  opposed  to  all  the  English  Decisions,  to  every  sub- 
sequent American  case,  but  to  the  latter  adjudications  of  the  very 
States  in  which  they  were  decided.  * '  In  support  of  his  statement 
Mr.  Lawson  cites  a  great  number 'of  cases.  4  Southern  Law 
Rev.  760,  761.  Very  much  the  same  statement  was  made  by 
Judge  Cooley  in  his  work  on  Torts,  to  which  we  have  already 
referred,  and  his  statement  is  quoted  in  Billman  v.  Indinapolis, 
R.  R.  Co.  supra. 

Following  maxims  with  rigid  strictness  is  a  perilous  proceed, 
ing.  They  are  scant  covers  for  great  principles,  and  are  some- 
times  as  misleading  as  the  wise  saws  or  musty  proverbs  of  a  vil  • 
lage  oracle.  It  is  idle  to  expect  a  terse  maxim  to  adequately 
express  a  great  principle;  the  most  it  can  ordinarily  do  is  to  sug- 
gest the  principle,  but  even  so  much  as  that  it  can  only  do  in  shad- 
owy  outline.  ''Legal  maxims,"  it  has  been  said,  ''are convenient 
currency,  but  they  require  the  test,  from  time  to  time,  of  a  careful 
analysis."  "It  is  hardly  fair,  by  the  way,"  said  an  eminent 
English  lawyer, ' '  to  find  fault  with  a  maxijn  for  its  brevity, 
though  brevity  should  make  us  beware. "  5  Law  Quarterly  Rev. 
444.  Mr.  Townsend  says:  "We  believe  that  not  a  single  law 
maxim  can  be  pointed  out  which  is  not  obnoxious  to  objection.  ^' 
Ram's  Legal  Judgments  45. 

These  are  echoes  from  the  opinions  of  the  judges  who  have 
frequently  shown  the  folly  of  depending  too  much  on  maxims. 
Black  V.  Ward,  27  Mich.  191  (16  Am.  Rep.  171);  Thurston  v. 
City  of  St.  Joseph,  51  Mo.  510  (11  Am.  Rep.  463);  Bonomiv. 
Blockhouse,  27  L.  J.  N.  S.  378. 

It  is  certainly  true  that  the  court  which  follows  strictly  and 
without  expansion  the  maxim,  causa  proxima,  non  remota  specta- 


i  406,  407  STATUTE  OF  FRAUDS.  568 

tur^  will  go  so  far  astray  as  to  be  unable  to  deal  out  justice  to  de- 
serving suitors.  But  no  court  is  found  to  <*stick  in  the  bark"  of 
a  maxim.  On  the  contrary,  it  is  its  duty  to  ascertain  and  give 
effect  to  the  spirit  of  the  principle  which  the  maxim  dimly  indi. 
cates  but  does  not  fully  express.  In  this  instance,  the  spirit  of 
the  principle,  of  which  the  maxim  quoted  is  a  glimmering  outline, 
requires  that  it  should  be  adjudged  that  the  appellant  shall  make 
good  to  the  appellee  the  loss  sustained  by  him  from  its  tortious 
act 

Judgment  affirmed. 

NoTB..  'When  the  evidenoe  showed  that  the  defendant  started  the  fire 
on  his  own  land  to  protect  his  own  property  from  fire  and  it  got  beyond 
his  control,  and  spread  to  the  premises  of  an  adjoining  owner,  it  was  held 
that  question  of  negligence  should  have  been  submitted  to  the  jury. 
Riehard  v,  Soklenaener,  41  Minn.  49  (42  N.  W.  Bep.  699). 


STATUTE  OF  FRAUDS. 


MXNTZ   V.  NEWWITTEB. 
(122  N.  Y.  491.) 

Statute  of  firauds— Sufflciency  of  the    written  xnexno- 

randuzn.  The  form  of  the  memorandum  is  not  material,  but  it  should 
state  the  contract  with  such  certainty,  that  the  substance  of  it  can  be 
understood  from  the  wiriting,  without  resort  to  parol  proof;  and  the  names 
of  the  parties  must  appear. 

Sec.  407.  Facts  Stated.  Appeal  from  judgment  of 
the  General  Term  of  the  Court  of  Common  Pleas  for  the  city  and 
county  of  New  York,  entered  upon  an  order  made  May  18,  1888, 
which  affirmed  a  judgment  in  favor  of  plaintiff  entered  upon  the 
report  of  a  referee.  This  action  was  brought  to  recover  from  the 
defendant  the  difference  between  the  sum  bid  for  certain  real 
estate,  at  an  auction  sale  thereof,  and  the  sum  for  which  said  real 
estate  was  resold  upon  the  refusal  of  the  defendant  to  complete 
his  purchase. 

The  referee  found  the  following  facts: 
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On  April  28,  1886,  the  plaintiff  was  the  owner  of  premises 
known  as  No.  311  East  One  Hundred  and  Fourth  street,  in  the 
city  of  New  York,  and  authorized  and  empowered  Richard  V. 
Harnett  &  Co.,  auctioneers,  to  sell  the  same  at  public  auction  at 
the  real  estate  exchange  in  said  city,  and  on  the  date  aforesaid 
said  Harnett  &  Co.  did  offer  said  premises  for  sale,  and  they 
were  struck  off  and  sold  to  the  defendant  at  his  bid  of  $11,800. 
Said  Harnett  &  Co.  thereupon  made  and  signed  a  memorandum 
of  said  sale.  Defendant  failed  to  pay  ten  per  cent,  of  the  pur- 
chase-money, and  to  sign  ii  memorandum  of  the  purchase  so 
made.  Prior  to  May  26,  1886,  a  notice  was  served  upon  defend- 
ant that  said  premises  would  be  resold  on  his  account,  on  the  date 
aforesaid,  at  the  real  estate  auction  rooms,  and  that  the  plaintiff 
would  hold  him  for  the  deficiency  arising  between  the  price  bid 
by  said  defendant  and  the  price  the  same  would  bring  at  sucb 
resale.     At  such  resale  the  premises  were  resold  for  $10,200. 

And  as  a  conclusion  of  law  the  referee  found  that  the  plain- 
tiff  was  entitled  to  judgment  for  $1,600,  with  interest  and  auctiov 
fees. 

The  only  evidence  of  a  written  contract  between  the  parties 
for  the  sale  of  lands  was  a  memorandum  in  the  auctioneer's  book 
of  sales,  as  follows: 

Wed. ,  28  April,  *86. 

311  E 104  Terms  Sale         ii 

11000  7000  I 

250  at  5  per  cent.      ^ 

250  2  m  ^• 

11750  3000  73 

11800  at  6  per  cent.       J 

J.  N.  Newwitter  can  be  paid.       g 

4  Pine  St 

This  memorandum  was  signed  by  Harnett  on  the  margin  of  the 
book  at  the  close  of  the  sale.  The  book  also  contained  a  printed 
slip  or  advertisement  of  the  sale,  but  such  slip  did  not  name  or 
describe  the  owner,  or  make  mention  of  such  person. 

Brown,  J. 

Seo.  408.  Statute  of  frauds— Sufficiency  of  the 
written  memorandum.  The  exceptions  to  the  referee's 
finding  that  the  premises  in  question  were  sold  by  Harnett  & 
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Company,  the  auctioneers,  to  the  defendant,  and  that  said  auc- 
tioneers thereupon  made  and  signed  a  memorandum  of  sale  pre 
sent  the  question  of  the  sufficiency  of  the  memorandum  recorded 
in  the  auctioneers  books.  It  is  upon  that  memorandum  that  the 
judgment  is  founded,  and  it  is  upon  that  that  the  respondent 
relies  as  a  compliance  with  the  Statute  of  Frauds.  The  Statute  is 
as  follows: 

**Every  contract  *  *  for  the  sale  of  any  lands  *  * 
shall  be  void,  unless  the  contract,  or  some  note  or  memorandum 
thereof,  *  *  be  in  writing  and  be  subscribed  by  the 
party  by  whom  the  sale  is  to  be  made. 

'*Every  instrument  required  to  be  signed  by  any  party  under 
the  last  preceding  section,  may  be  subscribed  by  the  agent  of 
such  party  lawfully  authorized.  *' 

The  writing  of  the  auctioneer's  name  upon  the  margin  of  the 
book  may  be  regarded  as  a  sufficient  subscription  of  the  contract 
by  the  vendor  in  this  instance,  and  for  the  purpose  of  disposing 
of  this  appeal,  we  may  assume  that  the  instrument  created  a  valid 
and  binding  contract  if  it  be  such  a  note,  or  memorandum  thereof, 
as  the  statute  requires.  And  the  precise  question  we  are  to  deter- 
mine is,  whether  a  memorandum,  which  does  not  name  or 
describe  the  vendor,  fulfills  the  requirements  of  the  law. 

A  note  or  memorandum  in  writing  of  the  contract  is  neces- 
sary to  give  validity  not  only  to  agreements  for  the  sale  of  land, 
but  also  to  agreements  not  to  be  performed  within  a  year,  to 
answer  for  other's  debts,  and  for  the  sales  of  goods  and  chat- 
tels and  things  in  action,  for  the  price  of  fifty  dollars  or  more. 

In  considering  therefore,  the  question,  what  is  a  sufficient 
<<note  or  memorandum,"  within  the  meaning  of  the  statute,  cases 
decided  under  any  of  these  several  provisions  of  the  statute  may 
be  examined  as  authorities.  Many  English  cases,  in  regard  to 
sales  of  goods  and  chattels,  are  collected  in  Benjamin  on  Sales 
(Bennett's  ed.),  sections  234  to  238,  and  that  learned  author 
states  the  general  rule  deduced  from  them  to  be  as  follows:  (<It 
is  indispensable  that  the  written  memorandum  should  show  not 
only  who  is  the  person  to  be  charged,  but  also  who  is  the  party 
in  whose  favor  he  is  charged.  The  name  of  the  party  to  be  charged 
is  required  by  the  statute,  to  be  signed  so  that  there  can  be  no 
question  of  the  necessity  of  his  name  in  the  writing.  But  author- 
ities   have   equally  established  that  the  name,  or  a  sufficient 
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description,  of  the  other  party  is  indispensable,  because,  without 
it,  no  contract  is  shown,  inasmuch  as  a  stipulation  or  promise  bj 
it  does  not  bind  him,  save  to  the  person  to  whom  the  promise 
is  made,  and  until  that  person*s  name  is  shown,  it  is  impossible 
to  say  the  writing  contains  a  memorandum  of  the  bargain. " 

The  leading  English  case  on  the  subject  is  Cliampion  v. 
Flummer,  (1  Bos.  &  P,  [N.  R]  252),  where  Champion,  by  his 
agent,  wrote  down  in  a  memorandum  book  the  terms  of  a  verbal 
sale  to  him  by  the  defendant  and  defendant  signed  the  writing. 
The  words  were  «*Bought  of  W.  Plummer,'^  etc.  etc.,  with  no 
name  of  the  person  who  bought.  Sir  James  Mansfield,  G.  J. , 
said:  '<How  can  that  be  said  to  be  a  contract  or  memorandum  of 
a  contract  which  does  not  state  who  are  the  contracting  parties. 
By  the  note,  it  does  not  appear  to  whom  the  goods  were  sold.  It 
would  prove  a  sale  to  any  other  person  as  well  as  to  the  plaintiff. " 
Among  other  cases  may  be  cited  Williams  v,  Lake^  2  E.  &  E. 
349;  WilliafM  v.  Byrnes,  9  Jur.  (N.  S.)  363;  Potter  v.  Dujfield, 
9  Eng.  Rep.  664.  Potter  v,  Duffield  was  a  case  of  a  sale  of 
real  estate  at  auction.  The  name  of  the  vendor  was  not  disclosed. 
The  plaintiff's  agent  signed  a  memorandum  of  the  contract,  and 
the  auctioneer  signed  for  the  vendor,  as  follows:  '^Confirmed  on 
behalf  of  the  vendor.  Beadles,  per  N.  J.,  Aug.  20,  1869."  This 
was  held  by  the  Master  of  the  Rolls  (Sir  George  Jessel)  not  a  suf- 
ficient memorandum  under  the  statute,  for  the  reason  that  the 
vendor  was  neither  named  or  described.  The  American  cases  are 
to  the  same  effect.  Coddington  v.  Goddard,  16  Gray  436-442; 
Sanborn  v,  Flagler,  9  Allen  474-476 ;  Waterman  v.  Meigs,  4  Cush. 
497;  Nichols  v.  Johnson,  10  Conn.  192;  Sherburne  v,  Shaw,  1  N. 
H.  157  (8  Am.  Dec.  47);  Brown  v,  Whipple,  58  N.  H.  229;  Web- 
ster v.  Ela,  5  N.  H.  540;  Lincoln  v,  Erie  Preserving  Co,,  132 
Mass.  129;  Grafton  v,  Cummings,  99  U.  S.  100  (25  L.  Ed.  366); 
Knox  V,  King,  36  Ala.  367. 

The  question  was  fully  examined  by  the  Supreme  Court  of 
the  United  States  in  Grafton  v.  Cummings,  {supra).  That  case 
arose  in  the  state  of  New  Hampshire,  where  the  statute  provides 
that  no  action  can  be  maintained  on  a  contract  for  the  sale  of  land 
unless  the  agreement  is  signed  by  the  party  to  be  charged,  or  by 
some  person  by  him  authorized.  The  contract  was  signed  by 
Grafton,  the  purchaser,  and  it  was  assumed  by  the  court  that  it 
was  also  signed  by  the  auctioneer,  and  the  precise  question  pre* 
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seated  was  stated  ta  be  whether  the  contract  was  void  because  the 
vendor  was  not  named  in  it.  It  was  held  that  it  was  void.  The 
same  doctrine  is  stated  in  Brown  on  the  statute  of  Frauds, 
sections  371  to  375.  Smith  on  Contracts,  134,  135;  3  Parson  on 
Contracts,  13,  note  v.  In  this  state  Chancellor  Kent,  in  Bailey 
V.  Ogden^  (3  Johns  399),  stated  the  general  rule  to  be  that  <ahe 
form  of  the  memorandum  cannot  be  material,  but  it  must  state  the 
contract  with  reasonable  certainty,  so  that  the  substance  of  it  can 
be  made  to  appear  and  be  understood  from  the  writing  itself, 
without  having  recourse  to  parol  proof.  Again,  the  same  learned 
judge,  in  Clason  v,  Bailey^  14  Johns.  484,  said:  "Forms  are  not 
regarded  and  the  statute  is  satisfied  if  the  terms  of  the  contract 
are  in  writing  and  the  names  of  the  contracting  parties  appear. " 
First  Baptist  Church  v.  Biyelow,  16  Wend.  28,  was  a  case  of  a 
sale  of  a  church  pew. 

The  same  rule  was  again  stated  and  the  memorandum  was 
held  insufficient  because  it  stated  no  parties  or  terms  of  payment. 
Calkins  v,  Falky  39  Barb.  620,  was  a  case  of  the  sale  of  hops. 
The  written  memorandum  was  held  defective,  and  the  rule  stated 
that  the  terms  of  the  contract  and  the  names  of  the  contracting 
parties  must  appear  on  the  instrument.  This  case  was  affirmed 
in  this  court,  41  N.  Y.  610.;  1  Abb.  Ct.  App.  Dec.  291.  The 
opinion  of  the  court  appears  in  the  latter  volume,  whelre  it  is  held 
that  the  names  of  the  contracting  parties  must  appear  in  the  mem- 
orandum required  by  the  statute.  In  nearly  all  the  cases  in  this 
state  Champion  t?.  Plummer  {supra)  was  cited  with  approval.  And 
the  whole  current  of  authority  in  this  state  is  that  the  memoran. 
dum  must  contain  substantially  the  whole  agreement,  and  all  its 
material  terms  and  conditions,  so  that  one  reading  it  can  under- 
stand from  it  what  the  agreement  is.  Wright  v,  Weeksy  25  N.  Y. 
159;  Drake  v.  Seaman,  97  N.  Y.  230. 

No  case  holding  a  different  rule  is  cited  by  the  General  Term, 
and  none  by  the  counsel  for  the  respondent,  except  Salmon  Falls 
Man/g,  Co,  v.  Goddard,  14  How.  [U.  S.]  446  (14  L.  Ed.  493). 
There  was  a  strong  dissent  in  that  case,  and  it  was  said  in  Graf- 
ton V.  Cummings  that  it  was  to  be  doubted  whether  the  opinion  of 
the  majority  was  sound  law.  It  is  clearly  in  conflict  with  the 
general  current  of  authority,  and  may  well  be  disregarded  in  view 
of  the  later  decisions  of  the  same  court.  Tested  by  the  rule 
established  by  the  adjudged  cases,  the  memorandum  in  this  case 
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was  insuffloient  to  answer  the  requirements  •  of  the  statate.  It 
mast  be  snch  that  when  it  is  produced  in  evidence  it  will  inform 
the  court  or  jury  of  the  essential  facts  set  forth  in  the  pleading, 
and  which  go  to  make  a  valid  contract.  Such  essentials  must 
appear  without  the  aid  of  parol  proof,  either  from  the  mem6- 
randum  itself  or  from  a  reference  therein  to  some  other  writing  or 
thing,  and  such  essentials  to  make  *a  complete  agreement,  must 
consist  of  the  subject-matter  of  the  sale,  the  terms  and  the  names, 
or  a  description  of  the  parties. 

The  memorandum  in  suit  failed  to  state  the  name  of  the 
vendor,  or  to  give  any  description  by  which  he  or  she  could  be 
identified,  and  this  omission  was  fatal.  In  the  potent  language 
of  the  statute  the  contract  was  void.  The  judgment  should  be 
reversed  and  a  new  trial  granted,  costs  to  abide  the  event. 
All  concur. 

Judgment  reversed. 
NoTx: — See  Epitome  of  oases:    Btatnte  of  Frauds. 


POND   V.   SHEEAN  ET   AL. 
(132  IlL  812). 

Contracts— Parol  sale  of  land.  A  parol  oontract  for  the  sale  of 
lands,  unaccompanied  by  possession  or  the  making  of  lasting  and  valua- 
ble improyements,  will  not  beenforoed. 

Cbaio,  J. 

Sec.  409.  Pacts  stated.  This  was  a  bill  in  equity, 
brought  by  Hattie  Pond,  to  set  aside  the  last  will  of  Bradner 
Smith,  deceased,  and  to  enforce  the  specific  performance  of  a 
parol  agreement,  alleged  to  have  been  made  on  or  about  the  first 
day  of  December,  1857,  between  Marshal  B.  Pierce,  father  of 
complainant,  and  Bradner  Smith,  under  which  the  complainant, 
claims  all  the  property,  both  real  and  personal,  which  the  said 
Bradner  Smith  owned  at  the  time  of  his  death.  The  bill  sets  out 
the  contract,  substantially,  as  follows: 

Bradner  Smith,  after  consulting  with  his  wife,  Mary  Smith, 
and  with  her  full  consent  and  approval,  in  order  to  induce  ora-^ 
trix'  father  to  consent  to  the, separation  and  permit  her  to  become 
a  member  of  the  family  of  said  Bradner  Smith,  made  a  proposi- 
tion to  your  oratrix'  father,  that  if  he  would  permit  them,  the 
said  Bardner  and  wife,  to  take  your  oratrix  to  their  home,  and 
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would  permit  her  to  assume  the  name  of  Smith  instead  of  Pierce, 
and  allow  her  to  live  with  them  as  their  child,  the  said  Bradner 
Smith,  in  consideration  thereof,  would  give  your  oratrix,  at 
their  death,  all  his  property,  real,  personal  and  mixed,  that  he 
might  have  in  his  name  or  under  his  control  at  the  time  of  decease; 
that  in  consideration  of  these  promises  her  father  consented  and 
agreed  to  said  proposition,  and  then  and  there  entered  into  a  con- 
tract with  said  B.  Smith,  with  the  knowledge  and  consent  of  his 
wife,  Mary  Smith,  that  oratrix  should  go  and  live  with  them 
as  their  child,  assume  the  name  of  Smith  instead  of  Pierce,  take 
the  place  as  their  child,  live  with  them  as  such,  and  in  considera- 
tion thereof,  at  their  death,  all  of  his  estate,  real,  personal  and 
mixed,  was  to  become  and  be  the  property  of  your  oratrix;  that 
in  compliance  with  said  contract,  oratrix  then  and  there,  to- wit, 
December  1,  1857,  did  leave  her  father's  home  and  go  to  the 
home  of  B.  Smith  and  wife,  and  became  a  member  of  their  family, 
and  assumed  the  name  of  Smith  instead  of  Pierce,  and  was  known 
as  Smith  from  thence  until  oratrix' marriage ;  and  oratrix  faith- 
fully carried  out  her  part  of  said  contract,  and  was  a  true  and 
faithf uU  child  of  said  Mary  and  B.  Smith  during  their  lives,  and 
performed  her  part  of  above  contract. 

It  is  also  alleged  that  complainant  lived  with  the  Smiths, 
under  said  agreement,  until  she  was  twenty-nine  years  of  age, 
when  she  was  married  to  Br.  Frederick  L.  Pond.  It  is  also 
alleged  that  Mary  Smith  died  May  21,  1885,  and  that  Bradner 
Smith  died  March  31,  1887.  It  also  alleges  that,  *  <in  violation 
of  said  contract,  etc. ,  and  in  fraud  of  your  oratrix*  rights  in  the 
premises.  Smith  was  induced,  December  19,  1885,  to  execute  a 
purported  will,  and  on  January  7,  1887,  shortly  before  his  death, 
executed  a  purported  codicil  thereto,  by  which  will  and  codicil  he 
deprived  oratrix  of  any  part  of  his  property  whatever;*'  that 
Bradner  Smith,  at  the  time  of  executing  said  purported  will  and 
codicil,  was  weak  in  mind,  and  in  his  dotage,  and  by  reason  of 
said  condition  was  induced,  in  fraud  of  oratrix*  rights,  to  exe- 
cute the  same.  The  complainant  sets  out  in  the  bill  a  list  of 
property,  real,  personal  and  mixed,  owned  by  the  deceased  at  the 
time  of  his  death,  valued  at  $20,000.  The  bill  then  prays  that 
the  will  and  codicil  may  be  declared  null  and  void ;  that  complain- 
ant be  declared  to  be  the  owner  and  entitled  to  the  possession  of 
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the  personal  property  and  notes,  and  that  deeds  may  be  executed 
conveying  the  lands  to  her. 

The  executor  and  devisees  under  the  will  put  in  answers  to 
the  bill,  in  which  they  deny  the  making  of  the  alleged  contract, 
and  plead  the  Statute  of  Frauds  thereto.  They  also  denied  all 
the  substantial  allegations  of  the  bill.  A  cross-bill  was  also  filed 
by  one  of  the  legatees,  Clara  A.  Smith;  but  as  that  has  no  bear- 
ing on  the  decision. of  the  case,  it  is  not  necessary  to  set  out  its 
contents  here. 

Replication  having  been  filed,  the  cause  proceeded  to  a  hear- 
ing on  the  pleadings  and  evidence,  and  the  court  entered  a  decree 
dismissing  the  bill  for  want  of  equity,  and  the  complainant  ap- 
pealed. 

The  complainant's  mother  was  a  sister  of  Mary  A.  Smith,  the 
wife  of  Bradner  Smith.  She  died  May  10, 1854,  when  complain- 
ant was  about  two  years  old.  Bradner  and  Mary  Smith  had  no^ 
children  of  their  own,  and  soon  after  the  death  of  complainant's 
mother  they  took  complainant  to  their  home,  and  she  there 
remained  until  the  second  marriage  of  her  father,  July  28,  1856, 
when  she  returned  home  to  her  father.  It  seems  that  during  the 
two  years'  residence  of  the  complainant  with  the  Smiths  they 
become  very  much  attached  to  her,  and  made  an  effort  to  arrange 
with  complainant's  father  for  her  return  to  their  home, — ^Pierce^ 
the  father  of  complainant,  residing  at  Savannah,  and  the  Smiths 
at  Galena. 

The  contract  under  which  complainant  was  taken  into  the 
Smith  family  was  claimed  to  be  proven  by  one  witness,  who  was 
present  when  the  contract  was  made — Mrs.  Pierce,  now  the 
widow  of  complainant's  father.  She  stated  that  she  was  married 
July  28,  1856,  to  Marshal  B.  Pierce,  who,  at  the  time  of  their 
marriage,  had  six  children, — Hattie,  the  youngest,  being  four 
years  old  at  the  time.  <  'She  continued  to  reside  in  our  family  six 
or  eight  months  after  our  marriage.  At  the  end  of  that  period  of 
eight  months,  arrangements  were  made  by  my  husband,  Marshal 
B.  Pierce,  with  Bradner  Smith  and  Mary  A.  Smith,  his  wife, 
through  Mary  A.  Smith,  with  respect  to  the  future  care,  custody, 
nurture  and  services  of  the  complainant,  Hatty  Pond,  (then 
Pierce,)  by  which  they  were  to  keep  her  and  raise  her  as  their 
own  child,  giving  her  the  advantage  of  a  good  education,  and 
were  to  leave  her  their  property,  whatever  it  was,  when  they  were 
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doue  with  it,  in  consideration  of  the  f  utaro  care,  nurtnre  and  ser- 
vicjis  of  the  complainant.  This  agreement  was  entered  into  at 
our  house  in  Savanah.  I  was  present  when  the  arrangement  was 
msSe,  I  think  it  was  in  1857.  I  don't  know  that  any  one  was 
present  except  Mr.  Pierce,  myself  and  family.  Mrs.  Smith  mode 
the  contract  on  the  part  of  Bradner  Smith  and  herself.  They 
resided  at  Galena  at  that  time.  Mrs.  Smith,  at  that  time,  said, 
concerning  when  Hattie,  the  complainant,  was  to  have  the  prop- 
erty of  the  Smiths,  that  she  was  to  receive  the  property  when 
they  -crere  done  with  it — she  was  to  have  all  they  had.  She  had 
always  expected  to  take  Hattie,  but  never  had  claimed  her  until 
Mr.  Pierce  was  married,  when  she  thought  she  ought  to  have  her. 
Mary  A.  Smith  meant  by  that  expression,  'when  they  were  done 
with  it,'  referring  to  their  property  at  their  death.  Marshal 
Pierce,  my  husband,  and  I,  supposed  them  to  refer  to  the  death 
of  Mr.  and  Mrs.  Pierce.  After  the  arrangement  was  entered 
into  as  above,  Mrs.  Smith  took  complainant  home  with  her  to 
Galena." 

The  declaration  of  the  Smiths,  on  different  occasions  during 

ihe  time  that  Hattie  resided  with  them,  were  proven  by  several 
witnesses,  to  the  effect  that  what  they  had  would  be  hers,  when 

they  were  through  with  it;  that  she  would  be  an  heir,  etc., 
but  no  person  now  living  heard  the  contract  except  Mrs.  Pierce, 
whose  evidence  is  given  above.  At  the  time  the  arrangment  re- 
lied upon  was  made,  Smith  owned  real  and  personal  property, 
and  as  heretofore  shown,  he  owned  real  and  personal  property  at 
the  time  of  his  death.  Mary  Smith,  the  wife  of  Bradner,  died 
May  21,  1885,  and  the  latter  died  March  31,  1887. 

There  is  no  controversy  in  regard  to  the  fact  that  complain- 
ant, from  the  time  that  she  was  four  years  of  age,  until  she  mar. 
ried,  at  the  age  of  twenty-nine,  on  October  10, 1880,  resided  with 
the  Smiths  as  a  member  of  their  family.  She  was  boarded,  clothed 
and  educated  by  them,  and  at  the  same  time,  she  performed  such 
services  as  are  usual  in  a  family  occupying  the  position  in  society 
the  Smiths  occupied.  So  far  as  appears,  she  was  treated  as  a 
child,  and  no  doubt  performed  the  same  services  and  received  the 
same  advantages  in  education,  clothing,  and  other  respects,  that 
she  would  have  received  if  she  had  been  a  child  of  the  Smiths. 
Whether  Bradner  Smith,  in  raising  complainant  from  infancy  to 
womanhood,  in  clothing  and  educating  her,  in  aiding  her  to  con- 
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Bummate  an  advantageous  marriage,  in  giving  her  property,  did 
all  that,  in  morals,  he  should  have  done,  is  not  a  question  which 
we  are  called  upon  to  determine.  The  complainant  seeks,  by  her 
bill,  the  specific  performance  of  a  parol  contract.  Under  the  con- 
tract, she  claims  personal  property,  choses  in  action  and  real 
estate,  but  as  she  was  never  in  possession  of  any  of  the  property, 
under  the  contract,  the  Statute  of  Frauds  being  pleaded,  is  she 
entitled  to  a  decree?  While  other  questions  are  involved,  this  is 
the  most  important  one. 

Sec.  410.  Oontracts— Parol  sale  of  land.    The  law 

may  be  regarded  as  well  settled,  that  a  parol  contract  for  the  salo 
of  lands  will  be  enforced  where  the  purchase  money  has  been  paid, 
possession  taken  under  the  contract,  and  lasting  and  valuable 
improvements  made  on  the  lands.  Stevens  v,  Wheeler,  25  111. 
300;  McNamara  v,  Oarrity,  106  111.  Z%1  \  FitzsimTnona  v,  Allen, 
39  111.  440;  Laird  v.  Allen,  82  111.  43.  So,  also  where  the  owner 
of  real  estate  makes  a  parol  promise  to  his  child  to  convey  lands  to 
him,  and,  relying  on  such  promise,  the  child  goes  into  possession 
of  the  lands  and  makes  valuable  and  lasting  improvements,  such  a 
promise  rests  upon  a  valuable  consideration,  and  may  be  enforced 
in  equity.  Kurtz  r.  Hihner,  55  111.  514  (8  Am.  Rep.  665),  where  it 
was  held  that  no  important  distinction  exists  between  such  a  prom- 
ise and  a  sale.  But  we  are  aware  of  no  well  considered  case  holding 
that  a  court  of  equity  will  decree  the  specific  performance  of  a 
parol  agreement  to  convey  lands  where  the  purchaser  has  not 
entered  into  possession  under  the  contract,  but,  on  the  other 
hand,  this  court  has  held  in  a  number  of  cases  that  possession, 
under  the  contract,  must  be  established  in  order  to  take  the  case 
out  of  the  Statute  of  Frauds.  Wood  v.  Thomly,  58  111.  465.  In 
the  case  cited  it  is  said:  <*To  constitute  such  performance  as  will 
avoid  the  statute,  it  must  appear  that  the  party  entered  into  pos- 
session under  the  agreement  itself.  *  *  *  The  mere  pos- 
session of  land  under  a  parol  agreement  of  sale,  even  with  the 
superadded  fact  of  valuable  improvements,  will  not  be  deemed 
part  performance  if  the  possession  was  obtained  otherwise  than 
under  the  contract." 

In  Temple  v.  Johnson,  71  111.  14,  the  question  arose 
whether  full  payment  of  the  purchase  money,  without  taking  pos- 
session of  the  premises,  was  sufficient  to  take  the  case  out  of  the 
Statute  of  Frauds,  and  in  disposing  of  the  question  it  is  said:  **Iii 
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the  case  of  Fitzsimmons  v.  AUen^  39  111.  440,  it  was  held,  that  the 
payment,  in  full  of  the  parchase  money,  and  the  possession  of  the 
property  purchased,  took  the  case  out  of  the  Statute  of  Frauds. 
This  is  the  greatest  relaxation  of  the  requirements  of  that  statute 
that  has  been  made  by  this  court.  Nor  do  we  incline  to  go  any 
further  in  that  direction.  Whilst  the  decisions  of  the  various 
courts  are  not  entirely  uniform,  the  general  rule  seems  to  be  as 
stated  by  Story  in  his  work  on  equity  jurisprudence,  (sec.  761,) 
that  the  general  ground  upon  which  courts  proceed  te  execute 
parol  contracts  for  part  performance,  as  the  governing  rule,  is, 
1;hat  nothing  is  to  be  considered  as  a  part  performance  which 
does  not  put  the  party  into  a  situation  which  is  a  fraud  upon  him 
unless  the  agreement  is  fully  performed;'  and  he  says,  that 
although  formerly  a  payment  of  the  purchase  money  was  consid- 
ered  a  sufficient  part  performance  to  take  the  case  out  of  the  stat. 
ute,  the  rule  is  now  otherwise  settled,  and  in  this  he  is  fully  sus. 
tained  by  the  adjudged  cases,  both  in  the  British  and  American 
courts." 

In  Ferhrache  v,  Ferhrache^  110  111.  210,  this  court  again 
held,  <<that  by  the  Statute  of  Frauds  all  contracts  for  the  trans, 
fer  of  title  to  land  must  be  in  writing,  and  to  take  a  case  out  of  the 
statute  it  is  indispensible  that  the  contract  shall  be  established,  by 
competent  proofs,  to  be  clear,  definite  and  unequivocal  in  all  its 
terms,  and  that  possession  shall  have  been  taken  of  the  land  under 
the  contract,  and  payment  of  the  purchase  money  made."  See, 
also  Kavfmanv.  Cook,  114  111.  13;  Clark  v.  Clark,  122  111.  388 
(13  N.  E.  Kep.  653);  Gorman  v.  Dodge,  122  111.  628(14  N.  E. 
Rep.  44). 

A  cose  much  in  point  is  Wallace  v.  Long,  105  Ind.  522  (5 
N.  E.  Rep.  666;  55  Am.  Rep.  222).  In  that  case  a  child  seven 
years  old  was  taken  under  an  agreement,  that  if  she  would  live 
with  decedent  and  her  husband  until  their  death,  they  would  make 
her  their  heir,  and  at  their  death  they  would  will  her  their  entire 
estate.  Property,  real  and  personal,  was  left,  of  the  value  of 
$6000,  but  no  will  was  made,  as  per  the  contract.  In  deciding 
the  case,  it  is  said:  <<If  the  Statute  of  Frauds  presents  no 
obstacle  to  the  enforcement  of  the  contract,  then,  so. far  as  the 
record  discloses,  none  exists.  It  can  not,  of  course,  be  denied, 
that  if  the  contract  had  been  in  writing,  or  if,  in  pursuance  of  an 
oral  contract,  the  plaintiff  had  been  put  in  complete  possession, 
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and  she  had  otherwise  fully  performed  on  her  part,  specific  per- 
formance could  have  been  enforced.  It  would  then  have  pre- 
sented a  case  analogous  in  principle  to  Mauck  v.  Melton^  64  Ind. 
414  This  much  has  been  said  to  show  that  the  only  impediment 
in  the  way  of  a  specific  enforcement  of  the  contract  involved  in 
this  case  is  the  Statute  of  Frauds.  When  the  title  to  property  is 
to  be  acquired  by  purchase,  the  Statute  of  Frauds  will  operate 
upon  and  affect  the  contract  in  precisely  the  same  manner, 
whether  the  consideration  for  the  purchase  is  to  be  paid  in  ser- 
vices, money,  or  anything  else.  In  either  case,  such  a  contract, 
being  in  parol  and  entirely  executory,  can  not  be  enforced  by 
either  i>arty.  That  the  evidence  in  this  case  tends  to  support  the 
view  that  it  was  the  purpose  of  the  intestate  to  make  provision 
for  the  plaintiff's  ward  by  a  will,  may  be  conceded;  but  as  the 
agreement  to  do  so  was  never  manifested  in  writing,  signed  by 
her,  and  as  it  involved  an  agreement  for  a  sale  of  real  estate  and 
for  the  transfer  of  personal  property,  such  agreement  was  subject 
to  the  operation  of  the  Statute  of  Frauds,  equally  with  all  other 
agreements  for  like  sales.  Because  the  agreement  was  not  with- 
drawn from  the  operation  of  the  statute  by  part  performance,  it 
can  not  be  specifically  enforced;  neither  can  it  be  the  foundatio9 

of  any  action  for  damages." 

■ 
It  will  be  observed  that  in  the  case  cited,  while  the  agref  ^ 

ment  was  one  of  the  same  character  as  the  agreement  involved 

here,  the  same  rule  was  held  to  apply  as  if  it  were  a  mere  verbal 

sale  of  real  estate,  where  no  possession  has  been  taken  under  the 

contract. 

In  view  of  the  authorities,  we  are  able  to  arrive  at  but  one 
conclusion,  and  that  is,  that  the  contract  relied  upon,  resting  in 
parol,  is  within  the  Statute  of  Frauds,  and  void.  Conceding  that 
the  complainant  was  taken  into  the  family  of  the  Smiths  under 
an  arrangement  as  testified  to  by  Mrs.  Pierce,  and  that  they 
were  to  leave  her  their  property  when  they  were  done  with  it,  *  'in 
consideration  of  the  future  care,  nurture  and  services  of  com- 
plainant,'' and  treating  the  surrender  of  complainant  by  her 
father,  and  such  services  as  she  may  have  rendered,  as  a  pay- 
ment for  the  property  agreed  to  be  given  her,  still,  as  she  never 
obtained  possession  of  any  of  the  property  under  the  contract, 
under  the  authorities,  the  agreement,  resting  in  parol,  was  void 
by  the  Statute  of  Frauds,  and  cannot  be  enforced  in  a  court  of 
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equity.  It  is  imposing  no  hardship  upon  parties,  where  the  title 
to  real  property  is  involved,  to  require  their  contracts  to  be 
reduced  to  writing,  and  it  is  the  safer  rule.  Where  the  terms  and 
conditions  of  a  contract  depend  upon  the  recollections  of  wit- 
nesses after  the  lapse  of  many  years,  as  is  the  case  here,  there 
is  always  much  uncertainty  in  regard  to  what  the  contract 
really  was;  and  where  the  title  to  real  property  is  involved,  no 
rule  ought  to  be  adopted  which  will  encourage  the  making  of 
such  contracts. 

There  are  cases  cited  in  appellant's  brief  which  seem  to  lay 
down  a  different  rule,  and  which  seem  to  support  appellant's 
position,  but  we  have  not  the  time  to  review  them  here,  nor  do 
we  think  it  woijd  serve  any  useful  purpose  to  do  so.  It  is  suffi- 
cient to  say,  that  the  cases  referred  to  are  not  in  harmony  with 
the  principle  announced  by  the  decisions  of  this  court,  and  we 
are  not  inclined  to  follow  them. 

But  it  is  contended  in  the  argument,  that  the  services^ ren- 
dered by  the  complainant,  and  the  facts,  as  they  appear  from  the 
record,  that  the  whole  course  of  her  subsequent  life  was  changed 
in  consequence  of  the  agreement,  prevent  the  Smiths  from  relying 
on  the  Statute  of  Frauds — in  other  words,  by  the  acts  of  perform- 
ance complainant  would  suffer  an  injury  amounting  to  a  fraud, 
unless  relief  is  granted  under  the  contract.  The  rule  on  this 
subject  is  laid  down  in  Wallace  v.  Rappleye^  103  111.  231,  and 
the  cases  there  cited.  But  we  do  not  regard  the  acts  of  perform- 
ance proven  in  this  case,  such  as  would  authorize  a  court  in  hold- 
ing that  complainant  had  suffered  an  injury  amounting  to  a  fraud 
unless  she  is  granted  relief.  When  the  father  of  complainant 
consented  that  she  might  enter  the  Smith  family,  he  was  a  man 
in  very  moderate  circumstances.  He  had  a  wife  and  six  or  seven 
children  to  support,  and  for  several  years  relied  upon  a  salary  as 
clerk  of  a  steamboat  on  the  Mississippi  river  for  the  support  of 
himself  and  family,  while,  on  the  other  hand,  Bradner  Smith  was 
in  good  circumstances — alleged  to  be  worth  $40,000.  He  had 
no  family  but  himself  and  wife.  He  was  therefore  in  a  condition 
to  afford  complainant  many  advantages  in  her  rearing  and  educa- 
tion that  she  would  not  receive  if  she  remained  with  her  parents. 
So  far,  therefore,  as  being  placed  in  a  worse  condition  on  account 
of  the  agreement,  it  is  without  foundation.  Indeed,  the  manner 
in  which  complainant  was  reared  and  educated^  and  the  marriage 
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she  subsequently  contracted  through  the  influence  of  the  Smiths, 
seem  to  show  that  her  condition  in  life  was  improved  rather  than 
injured  by  the  arrangement. 

It  will,  however,  be  observed,  that  complainant  seeks  by  her 
bill  to  recover  personal  property  as  well  as  real  estate,  and  it  may 
be  claimed  that  as  to  the  personal  property  the  agreement  is  not 
within  the  statute.  The  contract,  however,  must  be  regarded  as 
an  entirety,  and  if  void  as  to  real  estate  it  must  also  be  held  void 
as  to  personal  property.  This  is  a  rule  of  law  well  established. 
Meyers  v.  Schempj  67  111.  469. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 

NoTX — See  annotations  at  the  end  of  the  next  case. 


TELFORD   V.  FROST. 
(76  Wis.  172.) 

Statute  of  frauds  construed.  A  statute,  proyiding  that  ny 
estate  in  lands  oonld  be  surrendered,  **nnlesB  by  operation  of  hiw  or  by  a 
deed  in  writing,"  was  held  not  to  prevent  a  transfer  of  an  interest  in  land 
by  a  parol  agreement,  which  had  been  so  far  executed  by  the  parties  as  to 
work  an  estoppel. 

Parol  sale  of  land— Suffloienoy  of  the  evidence.  A  prepon- 
derance of  evidence  is  aU  that  is  necessary  to  establish  a  parol  agreement 
for  the  sale  of  an  interest  in  real  estate. 

Sec,  411.    Facts  stated.    The  following  statement  of  the 
case  was  prepared  by  Mr.  Justice  Cassoday: 

The  complaint  alleges,  in  effect,  that  on  Monday,  March  21, 
1887,  the  plaintiff  and  one  Schultz,  for  the  consideration  therein 
named,  obtained  an  option  in  writing  from  one  Colwell  in  these 
words:  "Ashland,  March  21,  1887.  I  hereby  give  to  J.  K, 
Schnltz  and  T.  Telford  an  option  on  the  east  sevent}^  feet  of  block 
18,  lots  7  and  8,  for  which  they  pay  me  $15  for  until  Wednesday, 
March  23,  1887,  at  ten  o' clock  in  the  forenoon,  for  the  sum  of 
13,000.  J.  A.  Colwell."  That  on  the  same  day  said  Schultz,  for 
the  consideration  therein  named,  executed  and  delivered  to  the 
plaintiff  an  assignment  in  writing  of  said  option,  in  these  words: 
«*ln  consideration  of  17.50, 1  transfer  my  interest  in  the  within 
option  from  Joseph  Colwell  to  Thomas  Telford.  J.  K.  Schultz. 


» 
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The  complaint  further  alleges,  in  effect,  that  March  22,  1887, 
the  defendant  and  the  plaintiff  made  and  entered  into  an 
agreement  that  the  plaintiff  should  bring  said  Colwell  to  the 
defendant,  and  that  the  defendant  would  enter  into  an  agreement 
with  said  Colwell  to  purchase  said  property  from  said  Colwell  for 
the  sum  of  $3,000,  and  that,  in  consideration  of  the  services  of 
the  plaintiff  in  so  doing,  and  permitting  the  defendant  to  take 
the  place  of  the  plaintiff  in  purchasing  said  property  from  said 
Colwell  for  said  sum,  according  to  said  option,  the  defendant 
promised  and  agreed  to  pay  the  plaintiff  the  sum  of  $1,000;  that, 
pursuant  to  that  agreement,  the  plaintiff,  on  March  22,  1887, 
brought  said  Colwell  to  the  defendant,  and  authorized  the  defend- 
ant to  purchase  said  property  from  said  Colwell  upon  the  terms 
mentioned  in  said  option,  and  that  the  defendant  then  and  there 
made  and  entered  into  an  agreement  in  writing  with  said  Colwell 
to  purchase  said  property  for  said  sum,  whereby  the  defendant 
became  indebted  to  the  plaintiff  in  the  sum  of  $1,000;  that  the 
agreement  so  alleged  to  have  been  made  between  the  defendant 
and  Colwell  was  in  writing,  and  was  to  the  effect  that  said  Col- 
well had,  on  said  March  22,  1887,  sold  to  Morris  Beifield,  of 
Chicago,  the  property  mentioned  for  the  sum  of  $3,000  pay- 
able as  therein  expressed. 

The  defendants  answer,  in  effect,  denies  each  and  every 
allegation  of  said  complaint,  except  the  making  of  said  writings. 

At  the  close  of  the  trial  the  jury  returned  a  verdict  in  favor 
of  the  plaintiff  for  $1,000  and  interest  from  August,  1,  1887.  From 
the  judgment  entered  upon  said  verdict  the  defendant  appeals. 

Cassodat,  J. 

Sea  412.     Statute  of  frauds  construed.     The 

learned  counsel  for  the  defendant  is  undoubtedly  right  in  claim, 
ing  that  the  optional  written  contract  held  by  the  plaintiff  against 
Colwell  gave  to  the  plaintiff  an  interest  in  the  land  therein  de- 
scribed, within  the  meaning  of  sec.  2302,  R.  S.  This  being  so, 
he  strenuously  contends  that  the  plaintiff  could  not  surrender  the 
same  except  by  deed  or  conveyance  in  writing  subscribed  by  him, 
and  that,  as  such  surrender  was  a  part  of  the  consideration  of  the 
promise  sued  upon,  he  improperly  recovered.  The  power  to  sur- 
render such  interest,  however,  is  not  thus  limited  by  that  section. 
As  applied  to  this  case,  it  reads:  <<No  estate  or  interest  in  lands 
*        *        shall  be        *        *        *        surrendered         *         * 
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unless  by  act  or  operation  of  law,  or  by  deed  or  conveyance  in 
writing,  subscribed  by  the  party  »        *        »        surrender- 

ing *        *        *        the  same."     Thus  the  section  provides 

.two  ways  of  surrendering  such  estate  or  interest  without  any  deed 
or  conveyance  in  writing.  One  is  by  the  <<acts*'  of  the  parties 
concerned.  The  other  is  by  '^operation  of  law."  These  two 
methods  are  frequently  and  perhaps  generally  present  and  coa- 
lesce in  the  same  transaction.  Such  surrendering  is  nothing 
more  than  the  effectual  yielding  up  of  such  estate  or  interest  to 
one  having  the  immediate  reversion  or  remainder  wherein  such 
particular  estate  or  interest  may  merge.  To  be  effectual,  how- 
ever, such  act  or  acts  must  be  inconsistent  with  the  continuance 
of  such  former  estate  or  interest,  and  must,  moreover,  be  actually 
accepted  and  acted  upon  by  the  other,  and,  in  fact,  all  the  parties 
concerned.  When  such  acts  and  acceptance  so  concur  under  such 
circumstances,  the  party  thus  surrendering  is  estopped  from 
subsequently  disclaiming  the  effectiveness  of  such  surrender. 

These  views  are  in  harmony  with  numerous  English  cases. 
Whitehead  V.  Clifford,  5  Taunt.  518;  Thomas  v.  Cook,  2  Barn.  & 
Aid.  119  ]Hamerton  v.  Stead,  3  Bam.  &  C.  478;  Johnstone  v, 
Huddlestone,  4  Bam.  &  C.  933;  Hallv,  Burgess,  5  Bam.  &C.  332; 
Bees  V,  Williams,  2  Cromp.,  M.  &  R.  681 ;  Nickells  v.  Atherstone, 
10  Q.  B.  944.  The  same  doctrine  has  frequently  been  applied  in 
states  having  the  same  statute.  Wheeler  v.  Walden,  17  Neb.  122 
(22  N.  W.  Rep.  346);  Livingston  v.  Potts,  16  Johns.  28;  Van 
Rensselaer's  Heirs  v.  Penniman,  6  Wend.  569;  Bedford  v.  Ter- 
hune,  30  N.  Y.  462  (86  Am.  Dec.  401);  Allen  v.  Devlin,  6  Bosw. 
1;  Clemens  V.  Broomfeld,  19  Mo.  121;  Lamar  v,  McNamee,  10 
Gill  &  J.  116  (32  Am.  Dec.  152).  It  is  well  established  that  the 
doctrine  of  estoppel  in  pais  extends  to  real  estate.  Brown  v. 
Wlieeler,  17  Conn.  345  (44  Am.  Dec.  550);  ^<orr«  v.  Barker,  6 
Johnson's  Ch.  166  (10  Am.  Dec.  316);  Godeffroy  v,  Caldwell,  2 
Gal.  489  (56  Am.  Dec.  360).  This  court  has  expressly  held  that 
<<an  actual  surrender  of  possession  of  the  premises  by  the  lessee 
to  the  lessor,  and  a  leasing  of  them  by  the  latter  to  a  third  party, 
will  have  the  effect  of  a  surrender  of  the  lease. "  Witman  v, 
Watry,  31  Wis.  638. 

Sec.  413.    Parol  sale  of  an  interest  in  land.    It 

remains  to  apply  the  rule  stated  to  the  case  at  bar.  In  view  of 
the  verdict  in  favor  of  the  plaintiff,  we  must  assume  that  the 
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plaintiff  and  defendant  made  a  parol  agreement  to  the  effect 
alleged  in  the  complaint;  that,  in  pursuance  of  that  agreement,  the 
plaintiff  induced  Colwell  to  meet  the  defendant  and  make  the 
agreement  with  him  mentioned  in  the  foregoing  statement, 
whereby  Colwell  agreed  to  convey  the  lands  mentioned  to  Beifield 
for  the  price  named.  This  written  contract  on  the  part  of  Col- 
well to  thus  convey  having  been  entered  into  by  the  pro- 
curement and  at  the  request  of  the  plaintiff,  he  thereby  became 
effectuall}'  estopped  from  subsequently  disclaiming  its  effectiveness. 
Nor  can  the  defendant  escape  liability  from  his  promise  on  the 
ground  that  the  plaintiff  previously  held  such  option. 

It  appears  that  the  agreement  between  the  defendant  and 
Colwell  was  written  by  the  defendant  in  the'  name  of  Beifield, 
instead  of  himself;  that  Beifield  and  the  defendant  were  together 
in  the  deal.  But  that  in  no  way  changed  the  defendant's  status 
in  the  transaction.  Courts  have  gone  so  far  as  to  hold  <'that  a 
party  who  procures  ian  instrument  to  be  executed  in  the  name  of 
another,  without  authority,  is  estopped  from  disputing  the  valid- 
ity thereof  as  against  one  acting  upon  the  faith  of  its  genuine- 
ness.'*  Lowrif  V.  Mayo,  41  Minn.  388  (43  N.  W.  Rep.  78).  We 
must  hold  that  the  section  of  the  statute  cited  was  no  bar  to  the 
plaintiff' s  recovery.  There  appears  to  have  been  nothing  in  the 
relation  of  the  plaintiff  to  any  of  the  other  parties  to  the  transac- 
tion that  in  law  prevented  him  from  making  a  valid  contract  with 
the  defendant,  of  the  character  indicated.  The  evidence  is  suffi- 
cient to  sustain  the  verdict. 

Sec.  414.  Parol  sale  of  land. — Sufficiency  of  evi- 
dence. Exception  is  taken  because  the  court  stated,  in  the 
charge  to  the  jury,  that  <4f  the  testimony  of  the  plaintiff  out- 
weighs that  of  the  defendant,  if  only  enough  to  turn  the  scales, 
your  verdict  must  be  for  the  plaintiff."  This  is  clearly  distin- 
guished from  Bierbachv.  Goodyear  Rubber  Co.,  54  Wis.  208  (11 
N.  W.  Rep.  514;  41  Am.  Rep.  19),  relied  upon  by  counsel.  It 
is  more  like  the  portion  of  the  charge  to  which  exception  was 
taken  in  Spensley  v.  Lancashire  Ins.  Co. ,  62  Wis.  452  (22  N.  W. 
Rep.  740).  It  is  enough  to  say  that  the  portion  of  the  charge 
quoted  left  the  jury  free  to  weigh  the  evidence,  and  in  fact  required 
them  to  do  so.  It  manifestly  means  that  the  testimony  on  the 
part  of  the  plaintiff  was  to  be  weighed  with  the  testimony  on  the 
part  of  the  defendant,  and  that  they  were  only  to  find  for  the 
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former  in  case  his  evidence  outweighed  the  evidence  of  the  latter. 

The  other  errors  assigned  either  fall  with  the  conclusions 
already  reached,  or  are  so  manifestly  unfounded  as  not  to  require 
particular  mention. 

Bi/  the  Court, — ^The  judgment  of  the  Circuit  Court  is  affirmed. 

A  motion  for  a  rehearing  was  denied  March  18,  1890. 

ANNOTATIONS. 

Sec.  415.    Parol  sale  or  gift  of  land.    In  most  of 

the  states  it  is  held  that  a  parol  sale  or  gift  of  land,  followed  by 
possession  and  the  making  of  lasting  and  valuable  improvements 
by  the  vendee  or  donee,  will  be  enforced  in  equity,  notwithstand- 
ing the  statute  of  frauds.  Hughes  v.  Walker,  12  Pa.  St.  173; 
Freeman  v.  Freeman^  Am.  Law  Reg. ,  Vol.  8,  p.  29 ;  Law  v. 
Henry,  39  Ind.  414;  and  such  is  the  rule  in  England,  Ungley  v. 
Ungley,  22  English  Rep.  535.  This  was  a  case  where  a  father 
verbally  promised,  in  consideration  of  his  daughter's  marriage,  to 
give  her  a  house.     The  court,  by  Jessel,  M.  R.,  says: — 

<<This  is  an  appeal  from  Vice- Chancellor  Malins,  and  two 
questions  arise  on  the  appeal,  one  of  law  and  one  of  fact.  First, 
as  to  the  question  of  law.  A  man,  in  consideration  of  the  mar- 
riage of  his  daughter,  promises  his  intended  son-in-law  that  he 
will  give  his  daughter  a  particular  house  on  her  marriage,  as  a 
wedding  present.  This  promise  he  makes  orally  without  writing; 
and  immediately  after  the  marriage  he  puts  his  daughter  and 
son-in-law  in  possession,  and  they  remain  in  possession  until  the 
death  of  their  father.  The  father  dies  intestate  and  it  is  now 
objected  by  his  administrator  that  by  reason  of  the  statute  ot 
frauds,  all  that  goes  for  nothing  and  that  they  must  give  up  the 
house.  I  am  of  the  opinion  that  that  is  not  the  law.  The  law  is 
well  established  that  if  an  intended  purchaser  is  let  into  posses- 
sion, in  pursuance  of  a  parol  contract,  that  is  sufficient  to  prevent 
the  statute  of  frauds  being  set  up  as  a  bar  to  the  proof  of  the 
parol  contract.  The  reason  is  that  possession  by  a  stranger  is 
evidence  that  there  was  some  contract,  and  is  such  cogent  evi- 
dence as  to  compel  the  court  to  admit  evidence  of  the  terms  of 
the  contract  in  order  that  justice  may  be  done  between  the  par- 
ties. In  the  present  case  it  is  quite  clear  the  defendants  were 
put  in  possession  of  the  house  in  pursuance  to  some  contract, 
and  the  only  other  question  is  one  of  fact,  namely,  what  were  the 
terms  of  the  contract." 


2  415  STATUTE  OF  FRAUDS.  586 

The  United  States  Supreme  Court,  in  the  case  of  Neah  v. 
Neah,  9  Wall.  1  (19  L.  Ed.  590),  held  that  equity  would  pro- 
tect a  parol  gift  of  land,  equally  with  a  parol  agreement  to  sell, 
if  accompained  by  possession,  and  if  the  donee,  induced  by  the 
promise  to  give  it,  has  made  valuable  improvements  on  the  prop- 
erty. And  this  is  particularly  true  where  the  donor  stipulates 
that  the  expenditure  shall  be  made,  and  by  doing  this  makes  it 
the  consideration  or  condition  of  the  gift.  Judge  Davis,  deliver- 
ing the  opinion  of  the  court  said:  <*It  is  enough  to  say,  for  the 
purposes  of  this  suit,  that,  on  the  whole  evidence,  it  is  reasonably 
certain  that  John  E.  Neal  agreed  to  give  to  Mary  Hamilton,  who 
was  about  to  marry  his  son,  in  furtherance  of  their  marriage,  the 
lot  in  controversy,  for  the  benefit  of  herself  and  children,  and  for 
a  home  for  the  family,  if,  with  her  means,  a  suitable  dwelling 
house  was  erected  upon  it;  and  this  was  done.  »  *  * 
As  before  remarked,  the  case  as  stated  is  made  out  with  reason- 
able certainty,  which  is  all  that  is  required.  Any  other  degree  of 
certainty,  in  a  t^ase  like  this,  is  unattainable. '  * 

In  Hehner  v,  Kuntz,  55  III.  514,  it  was  held  that  a  court  of 
equity  will  always  enforce  a  promise  upon  which  reliance  is  placed, 
and  which  induces  the  expenditure  of  labor  and  money  in  the 
improvement  of  land.  Such  a  promise  rests  upon  a  valuable  con- 
sideration. The  promisee  acts  upon  the  faith  of  the  promise. 
*  *  We  can  see  no  important  distinction, "  says  the  court,  *  'between 
such  a  promise  and  a  sale."  In  Haddon  v,  Haddon,  42  Ind. 
378,  it  was  held  that  a  father  was  bound  to  the  specific  perform- 
ance of  a  parol  agreement  to  give  certain  lands  to  his  son.  The 
court  say:  <<The  absolute  and  visible  possession  of  the  premises, 
the  clearing  of  ten  acres  of  land,  the  building  of  new,  and  the 
repair  of  old  fences,  the  planting  of  several  hundred  fruit  trees, 
the  sinking  of  wells,  and  the  clovering  of  a  considerable  part  of 
the  farm,  constituted  such  acts  of  part  performance  as  clearly 
took  the  case  out  of  the  operation  of  the  statute  of  frauds. ''  The 
case  of  Galbraithv,tGaIhratth^  5  Kan.  411,  upheld  a  parol  gift  of 
land  and  in  the  opinion  the  court  say:  <<  If  a  sale  should  be  held 
good  under  such  circumstances,  the  rule  applies  with  more  force 
to  a  gift.  The  natural  love  and  affection  from  whence  the  gift 
had  its  origin,  might  well  be  relied  upon  with  more  confidence 
by  the  donee  than  the  bare  word  of  a  stranger  in  the  case  of  a 
purchase." 
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In  the  case  of  Lohdell  \;.  Lohdell,  30  N.  T.  327,  it  was  held 
that  a  parol,  agreement,  between  father  and  son,  to  the  effect,  that, 
if  the  son  would  enter  upon  a  certain  tract  of  land  and  improve  it, 
the  father  would  make  him  a  deed,  and  in  pursuance  to  such 
agreement  the  son  entered  upon  the  land,  occupied  and  improved 
it,  was  upon  a  sufficient  consideration  and  not  within  the  statute  of 
frauds.  In  the  case  of  Sowers,  Admr,  v.  Weaver,  84  Pa.  St.  267, 
it  is  said:  <<That  a  parol  gift,  from  a  parent  to  a  child,  properly 
executed  by  possession  and  improvements  is  valid,  notwithstand- 
ing the  statute  of  frauds  and  perjuries  will  be  found  to  be  the 
settled  law  of  this  state  since  the  case  of  Syler  v.  Eckhart,  1  Bin. 
378.  The  question  is  generally  one  of  execution.  As  in 
parol  sales  where  the  performance  has  been  carried  so  far, 
or  is  of  such  a  character  as  to  make  compensation  difficult  or 
impossible,  the  contract  is  exempt  from  the  statute.  Such  will 
also  be  the  case  with  a  gift,  where  in  pursuance  thereof  posses- 
sion ha0  been  taken  and  valuable  improvements  have  been  made; 
this,  a  fortiori  where  this  possession  has  been  undisturbed  for  a 
great  length  of  time,  or  where  the  improvements  have  added 
largely  to  the  value  of  the  property.  Time  is  always  a  powerful 
factor  in  questions  of  this  kind.  Equity  is  loath  to  undo  a  gift 
or  a  contract  at  the  instance  of  one  who  has  neglected  to  move  for 
its  rescission  until  the  passing  years  have  grafted  new  equities 
upon  the  transaction,  and  until  the  doneS  has  grown  old  and  has 
spent  the  vigor  of  his  age  and  the  prime  of  his  manhood  in  the 
use  and  improvement  of  a  property  long  regarded  as  his  own." 

In  the  case  of  Smith  v,  Yocum,  110  111.  145,  the  court  states 
the  facts  of  the  case  and  the  law  thus:  << Without  going  more  into 
particulars  we  will  say,  that,  after  a  careful  consideration  of  all 
that  has  been  urged  in  depreciation  of  the  testimony,  and  having 
given  it  due  weight,  the  conviction  remains  upon  our  minds,  from 
the  evidence,  that  there  existed  here  an  agreement  between  the 
father  and  the  son,  that,  if  the  latter  would  stay  here,  and  go 
upon  and  live  upon  this  place  and  improve  it,  it  should  be  his 
after  his  father's  death.  The  proof  shows  that  in  the  same  spring, 
after  the  making  of  the  contract  the  complainant  moved  on  the 
land,  and  ever  since,  until  his  father's  death,  did  occupy,  culti- 
vate and  make  improvements,  with  the  exception  of  one  year, 
when  he  lived  with  his  father  at  the  latter's  request.  We  think 
the  agreement  has  been  established  with  the  clearness  and  satis- 
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faction  which  is  required  in  the  case  of  a  parol  contract  respecting 
land,  and  that  the  acts  of  paii;  performance  shown  are  sufficient 
to  take  the  case  out  of  the  operation  of  the  statute  of  frauds, 
under  former  decisions  of  this  court.*'  The  court  in  this  case  cites 
with  approval  the  case  of  Bohanon  v.  Bohanon,  96  III.  594,  in 
which  it  was  held  that  the  abandonment  of  a  proposed  removal  to 
auother  state,  in  which  the  wife's  father  proposed  to  give  the  sum 
of  one  thousand  dollars,  is  a  sufficient  consideration  to  uphold  a 
parol  gift  to  the  husband  by  his  father,  and  that  possession  for 
one  year  was  sufficient  part  performance,  and  a  decree  of  specific 
performance  was  directed  <  'because  the  preponderance  of  the  evi- 
dence shows  that  the  agreement  was  made. '' 

In  the  case  of  Drum  v,  Stevens,  94  Ind.  181,  it  was  held  that 
where  a  parol  gift  of  land  had  been  partly  executed  by  putting 
the  donee  in  possession  and  in  pursuance  of  which  he  had  made 
lasting  and  valuable  improvements,  he  was  entitled  to  a  decree 
for  a  conveyance.  The  court  say:  <*A  court  of  equity  is  not 
without  power  to  require  the  execution  of  a  deed  of  conveyance  of 
real  estate  in  an  action  therefor,  though  the  evidence  should  not 
show  an  express  agreement  for  the  execution  of  a  deed."  *  * 
*  ''When,  nnder  a  verbal  contract  for  the  sale  of  land,  pos- 
session has  been  taken  by  the  vendee,  and  thereby  a  right  of 
action  for  specific  performance  of  the  contract  has  accrued  to  him, 
if  the  possession  be  abandoned  by  him  with  intent  to  surrender  all 
right  and  interest  so  acquired,  the  original  possession  will  thereby 
cease  to  be  available  as  a  part  performance;  but  when  possession 
so  obtained  is  temporarily  suspended  or  interrupted,  under  such 
circumstances  as  indicate  that  the  vendee  does  not  intend  thereby 
to  waive  or  surrender  his  accrued  right  of  action  for  specific  per- 
formance, it  will  not  be  defeated  thereby." 

In  Burton  V.  Dujffield,  2  Del.  Ch.  130,  it  was  held  that,  <*a 
voluntary  gift  followed  by  possession  and  improvements  may  be 
enforced  in  equity, " 
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KE88INGER  Y.  WILSON. 
(58  Ark.  400.) 

Merfirer— 'Two  rights"  in  one  person.  Where  the  present  right 
of  a  homestead  and  the  fntnre  right  of  inheritance  exist  in  the  same  per- 
son, there  is  no  merger  of  these  two  rights. 

Statute  of  Limitations— Loss  of  one  of  two  separate 
riffhts.  **Where  there  are  two  separate  rights  of  entry,  the  loss  of  one  by 
lapse  of  time  does  not  impair  the  other.*' 

Same — Gonstruotion  of  statute.  A  statnte  requiring  actions 
for  the  reooTery  of  lands  sold  for  taxes  or  at  judicial  sale  to  be  brought 
within  five  years  from  the  date  of  such  sale,  does  not  apply  to  oases  where 
the  right  of  action  does  not  exist  during  the  period  of  five  years  but 
accrues  thereafter. 

Battle,  J. 

Sec.  416.  Facts  stated.  On  the  5th  of  February, 
1888,  appellants  brought  an  action  of  ejectment  against  appel- 
lees, in  the  Clay  Circuit  Court,  for  the  possession  of  certain  land 
described  in  their  complaint.  Appellees  pleaded  the  five  and 
seven  years'  statutes  of  limitations  in  bar  of  the  action.  On  the 
trial  it  was  admitted  that  Daniel  Kessinger  died  seized  and  pos- 
sessed of  the  land  in  the  month  of  July,  1862;  that  it  constituted 
his  homestead  at  the  time  of  his  death;  that  he  was  the  father  of 
appellants,  Nancy  J.  Casey  and  John  Kessinger;  that  Nancy  J. 
was  bom  on  the  10th  of  December,  1859,  and  John  Kessinger  on 
the  10th  of  December,  1861.  Evidence  was  adduced  tending  to 
prove  that  the  land  was  sold,  under  an  order  of  the  probate  court 
of  Clay  county,  on  the  22d  day  of  January,  1872,  to  Abe  Rob- 
erts to  pay  the  debts  t>f  Daniel  Kessinger,  and  that  appellees 
claim  and  hold  under  Abe  Roberts.  It  was  also  admitted  that 
appellees  and  those  under  whom  they  claim  have  been  in  contin- 
uous and  adverse  possession  of  the  land  at  all  times  since  the 
first  day  of  July,  1874;  and  that  there  is  no  record  evidence  that 
the  sale  to  Roberts  was  reported  to  the  probate  court.  The  result 
of  the  trial  was  a  judgment  in  favor  of  the  appellees. 

As  the  land  was  the  homestead  of  Daniel  Kessinger  at  the 
time  of  his  death,  and  he  left  minor  children,  the  sale  thereof 
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during  their  minority  was  void.  The  only  question  involved  then 
is,  was  this  action  barred  by  the  statute  of  limitations? 

At  the  time  the  grantors  of  appellees  took  possession  of  the 
land  in  controversy  each  of  the  appellants  had  the  right  to  hold 
the  same  as  a  homestead  until  he  or  she  ceased  to  be  a  minor. 
They  were  also  heirs  of  Daniel  Kessinger,  and  the  land  had 
descended  to  them  subject  to  sale,  if  necessary,  for  the  pa3rment 
of  their  father's  debts.  These  facts  present  the  question,  did  not 
they  have  two  rights  of  entry,  one  at  the  time  when  they  became 
entitled  to  the  homestead,  and  the  other  when  the  younger  of 
them  reached  the  age  of  twenty-one  years? 

Sec.  417.    Merger— Two  rights  in  one  person. 

The  land  was  set  apart  by  the  law  to  appellants,  when  their 
father  died,  as  a  home  and  means  of  maintenance  during  their 
minority.  Until  the  younger  of  them  reached  the  age  of  twenty- 
one  years,  it  could  not  have  been  lawfully  sold  to  pay  the  debts 
of  their  father's  estate  or  partitioned  between  them.  Nichols  v. 
Shearon,  49  Ark.  75  (4  8.  W.  Rep.  167);  ZiVAwey  t?.  Cole,  47  Ark. 
504  (1  S.  W.  Bep.  778).  It  was  not  subject  to  sale,  but  might 
have  been  rented  to  raise  means  for  their  support.  Until  the 
younger  reached  his  majority,  it  remained  set  apart  as  <  <a  place, 
a  sanctuary,  to  which  he  or  she  might  return  to  find  the  shelter, 
comfort,  and  security  of  a  home,"  during  his  or  her  minority.  As 
an  entire  homestead  it.  remained  the  home  of  both.  Although  the 
land  constituting  it  desceoded  to  them  subject  to  be  sold  to  pay 
the  debts  of  their  father's  estate,  it  could  not  have  been  lawfully 
severed  or  diverted  from  the  full  occupancy  and  enjoyment  by  both 
of  them  as  a  home  during  the  minority  of  either  of  them.  Their 
homestead  right  was  like  a  joint  tenancy  with  the  right  of  survivor- 
ship. As  each  of  them  arrived  of  age,  his  interest  in  it  expired. 
After  the  older  reached  her  majority,  the  younger  was  entitled  to 
the  exclusive  use  and  enjoyment  of  the*  land  as  a  home  until  he 
became  twenty-one  years  old,  and  then  both  became  entitled  to 
have  and  to  hold  as  tenants  in  common,  subject  to  the  right  of  the 
administrator  of  Daniel  Kessinger  to  have  it  sold  to  pay  Kes- 
singer's  debts.  Kirksey  v.  Cole,  47  Ark.  504  (1  S.  W.  Rep.  778). 
The  homestead  right  or  estate  and  the  estate  inherited  in  addition 
thereto  were  like  two  separate  and  distinct  estates  vested  in  differ- 
ent persons  and  following  in  immediate  succession.  Their  right 
to  the  enjoyment  and  possession  of  the  same  did  not  exist  at  one 
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and  the  same  time ;  and  neither  merged  in  the  other.  The  former 
did  not  merge  in  the  latter;  for,  in  that  event,  the  minor  children 
would  have  lost  the  right  to  en]oy  the  homestead  during  their 
minority,  and  the  land  constituting  it  would  have  immediately 
become  subject  to  sale  for  the  payment  of  the  debts  of  their 
father's  estate,  it  being  insolvent,  and  the  quality  of  the  home- 
stead like  unto  a  joint  tenancy  would  have  been  changed  by  sever- 
ance to  tenancy  in  common.  Greenleaf  s  Cruise  on  Real  Property, 
vol.  6,  marginal  page  484,  and  cases  cited.  And  the  estate  inher- 
ited from  their  father  being  the  larger  could  not  merge  in  the 
homestead.  '  So  they  remained  separate  and  distinct.  As  they 
could  not  have  been  held  otherwise,  appellants  necessarily  had  two 
rights  of  entry  upon  the  land,  one  when  they  became  entitled  to 
the  homestead,  and  the  other  when  the  younger  was  twenty -one 
years  old. 

Sec  418.    Statute  of  limitations— Loss  of  one 

of  two  separate  rights.  The  homestead  right  has  expired, 
and  the  right  to  the  possession  of  the  estate  inherited  in  addition 
thereto  has  accrued.  The  time  which  expired  before  the  last 
right  of  entry  accrued  did  not  affect  it.  The  statute  of  limita- 
tions did  not  commence  running  against  it  until  John  Kessinger 
was  twenty-one  years  old.  The  rule  is,  where  there  are  two  sepa- 
rate rights  of  entry,  the  loss  of  one  by  lapse  of  time  does  not 
impair  the  other.  It  has  often  been  held,  that  <'a  remainder-man 
expectant  on  an  estate  for  life  or  years,  who  had  a  right  to  enter 
because  of  the  forfeiture  of  the  tenant,  is  not  bound  to  avail  him- 
self of  the  forfeiture,  and  his  neglect  to  enter  at  the  time  does 
not  bar  him  of  his  entry  on  the  limitation  of  the  estate  by  efflux 
of  time  or  death  of  the  tenant."  According  to  Plowden,  in 
Stowell  V,  Lord  Zouch,  1  Plowd.  374,  where  there  were  three 
separate  rights  in  the  same  person,  he  was  entitled  to  the  benefit 
of  all  of  them  the  same  as  though  they  existed  in  three  different 
persons.  The  maxim  of  the  law  is,  ^^Quando  duo  jura  concurrunt 
in  una  persona^  cequum  est  ac  si  essent  in  diversis.^*  Hunt  v.  Bunt, 
2  Salk.,  marg.  p.  422;  Wells  v.  Prince,  9  Mass.  508;  Stevens  v. 
Winship,  1  Pick.  317  (11  Am.  Dec.  US)]  Doe  d  Cook  v,  Danvers 
7  East.  299;  Goodright  d.  Fowler  and  Burton  v.  Forester,  8  East 
552;  Kemp  v,  Westhrook,  1  Vesey,  Sen.  278;  Doe  ex  dem.  Allen 
V.  Blakeway,  5  Car.  &  P.  563(24  E.  C.  L.  R.,  709);  6  Bacon's 
Abridgement,  p.  269;  2  Greenleaf's  Cruise  on  Real  Property,  vol. 
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3,  marg.  p.  447,  title  31,  ch.  22,  sees.  34-36;  Wood  on  Lim.,  p. 
528,  note  1;  Ang.  on  Lim.  (6th  ed.),  sec.  375;  4  Kent's  Com. 
84. 

Sec.  419.  Same— Statute  conetrued.  What  stat- 
ute prescribes  the  time  within  which  an  action  for  the  recovery 
of  the  land  must  be  brought  after  the  last  right  of  entry  accrued? 
Appellees  pleaded  the  five  years'  statute.  That  statute,  as 
enacted,  provides:  <<A11  actions  against  the  purchaser,  his  heirs 
or  assigns,  for  the  recovery  of  lands  sold  by  any  collector  of  the 
revenue  for  the  non-payment  of  taxes,  and  for  land  sold  at 
judicial  sales,  shall  be  brought  within  five  years  after  the  date 
of  such  sale^  and  not  thereafter;  saving  to  minors,  per- 
sons of  unsound  mind  and  persons  beyond  seas,  the  period  of 
three  3'ears  after  such  disability  shall  have  been  removed."  Is 
t  applicable  to  this  case? 

In  Elliott  V,  Fearcey  20  Ark.  516,  it  was  pleaded  in  bar  of 
an  action  for  the  recovery  of  land  held  under  a  purchase  at  a  tax 
sale.  The  defendant  had  held  actual,  continuous,  adverse  pos- 
session  for  five  years  from  the  date  of  the  tax  sale.  This  court 
held  that  the  statute  began  to  run  from  the  date  of  the  sale ;  and 
that,  though  the  sale  was  irregular,  <4t  was  sufficient,  in  connec- 
tion with  the  actual  possession  of  the  land  by  the  defendant  dur- 
ing the  entire  period  of  limitation,  to  entitle  him  to  have  his  pos- 
session protected,  and  his  title  quieted." 

It  was  pleaded  in  Co/er  v.  Brooks^  20  Ark.,  542,  but  it  does 
not  appear  in  that  case  when  the  deed  was  executed,  and  when 
possession  was  first  taken  by  the  purchaser  at  the  tax  sale.  It 
does  appear,  however,  that  he  was  in  possession  on  a  certain  day, 
with  his  family,  residing  on  the  land,  clearing  and  preparing  to 
raise  a  crop.  This  court  said:  '<It  may  be  conceded,  for  the 
purposes  of  this  case,  that  their  (the  deeds')  recitals  fail  to  show 
regular  and  valid  tax  sales,  and  that  the  deeds  are  void;  yet  it 
was  competent  for  the  appellee  to  introduce  them,  in  connection 
with  the  evidence  of  his  actual  and  continous  possession  of  the 
land  for  the  full  period  of  limitation,  to  defeat  the  action  of  the 
appellant,  as  held  in  Elliott  v,  Fearce,'' 

It  was  again  pleaded  in  Pillow  v.  Roberts,  13  How.  472  (14 
L.  Ed.  228),  but  it  does  not  appear  in  that  case  when  possession 
was  taken  of  the  land  in  controversy  by  the  holder  of  the  tax 
title.     It  was  held  in  that  case  that,  though  the  deed  executed 


593  EB88IN0ER  V.  WILSON.  I  419,  420 

to  the  purchaser  at  the  tax  sale  for  the  land  sold  was  irregular 
and  worthless,  it  was  admissible  in  evidence,  in  connection  with 
evidence  of  five  years*  adverse  possession,  in  order  to  estab- 
lish a  defense  under  the  five  years'  statute  of  limitations. 

After  this,  in  Mitchell  v.  Etter,  22  Ark.  178,  it  was  again 
considered.  The  land  in  controversy  in  that  case  was  wild  and 
uncultivated,  and  was  claimed  under  a  tax  sale.  This  court  held 
that  the  statute  began  to  run  in  that  case  in  favor  of  the  purchaser 
at  the  tax  sale  against  the  former  owner,  at  the  date  of  the  sale, 
whether  the  purchaser  was  in  the  actual  possession  of  the  land 
or  not. 

In  Phelps  V,  Jackson,  31  Ark.  272,  this  court  held,  that  an 
action  to  set  aside  a  sale  of  land  under  a  decree  of  court,  or  to 
have  the  land  conveyed  to  plaintiff,  it  having  been  purchased 
under  an  implied  trust  for  his  benefit,  did  not  come  within  the 
provision  of  the  five  years'  statute,  and  was  not  affected  by  it» 
because  it  was  not  an  action  for  the  recovery  of  land. 

Sec.  420.    Same — Authorities  reviewed.    Statutes 

similar  to  the  one  under  consideration  have  been  construed  in 
other  States.  In  Pennsylvania  an  act  was  passed  in  1804  which 
decreed  that  no  action  for  the  recovery  of  land  sold  under  it 
should  lie,  unless  brought  within  five  years  after  the  sale.  On 
account  of  the  difficulty  in  bringing  an  action  of  ejectment 
against  a  purchaser  who  had  not  taken  actual  possession,  it  was 
held  that  the  limitation  did  not  commence  running  until  posses, 
sion  was  taken  under  the  sale,  and  that  the  original  owner 
might  bring  an  action  for  the  land  within  five  years  after  posses- 
sion was  taken.  Wain  v.  Sherman,  8  Ser.  &  R.  357  (11  Am.  Dec. 
624);  Cranmer  v.  Hall,  4  W.  &  Ser.  36.  After  this  an  act  was 
passed  making  provision  for  bringing  an  action  of  ejectment 
against  a  purchaser  who  had  not  taken  possession,  and  then  it 
was  held  that  the  limitation  commenced  to  run  from  the  delivery 
of  the  deed  to  the  purchaser  without  regard  to  the  possession. 
Rohh  V.  Bowen,  9  Barr,  71 ;  Sheik  v,  McElroy,  20  Pa.  St.  31 ; 
Burd  V.  Patterson,  10  Harris  219;  Stewart  v,  Trevor,  6  P.  F. 
Smith,  385;  Rogers  v.  Johnson,  67  Pa.  St.  48;  Johnston  v.  Jack 
son,  70  Pa.  St.  164;  Hole  v.  Rittenhouse,  19  Pa.  St.  305;  Mc- 
Reynolds  v,  Longenherger,  57  Pa.  St.  13, 

In  Iowa  a  statute  declares  that  no  action  for  the  recovery  of 
real  property,  sold  for  the  non-payment  of  taxes,  shall  lie,  unless 
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the  same  shall  be  brought  within  five  years  from  the  date  of  sale^ 
with  a  proviso  giving  further  time  to  infants  and  insane  persons. 
The  Supreme  Court  of  that  State  holds  that  this  statute  begins  to 
run  against  the  purchaser  at  the  tax  sale,  and  those  claiming 
under  him,  as  soon  as  his  right  to  a  deed  becomes  complete,  and 
against  the  original  owner  when  the  deed  is  recorded,  holding  that 
the  word  sale  means  a  complete  sale,  and  that  the  sale  is  not  com- 
pleted until  the  title  is  vested.  It  holds  that  the  Iowa  statutes 
fix  the  time  when  the  deed  can  be  executed,  and  that  the  tax  pur- 
chaser cannot,  by  neglecting  to  take  his  deed,  prevent  the  stat- 
utes running  against  him ;  and  that,  under  the  statutes  of  that 
State,  the  title  does  not  vest  in  the  purchaser  until  the  deed  is 
executed  and  recorded.  Thornton  v,  Jonts^  47  Iowa  397 ;  Eld- 
•ridge  V.  Kuehly  27  Iowa  IQO]  Henderson  v.  Oliver y  28  Iowa  20; 
McCready  v.  Sexton,  29  Iowa  356  (4  Am,  Rep.  214);  Hintrager 
t?.  Hennessey y  46  Iowa  600;  Bailey  v,  Howard,  55  Iowa  290  (7 
N.  W.  Rep.  692);  Thomas  v.  Stickle,  32  Iowa  IQ,  Barrett  v.  Love, 
48  Iowa  103]  Francis  v.  Griffin,  72  Iowa  23  (33  N.  W.  Rep. 
345).  And  it  was  held  that  this  statute  became  a  complete  bar, 
jit  the  expiration  of  the  five  years,  to  the  maintenance  of  an 
justion  brought  after  that  period  against  the  owner  or  purchaser 
for  the  recovery  of  the  land  sold  for  taxes,  if  such  owner  or  pur- 
chaser held  possession  of  the  land  at  and  before  the  bar  became 
complete,  although  such  possession  continued  for  a  small  portion 
-of  the  statutory  period.  Barrett  v.  Love,  48  Iowa  103.  But  if 
the  purchaser  was  in  the  constructive  possession  of  the  land,  and 
such  possession  was  taken  by  the  owner  in  a  manner  and  under 
^circumstances  which  were  calculated  to,  and  did,  deprive  the  pur- 
<;haser  of  an  opportunity  of  vindicating  his  right  to  the  land  by 
bringing  suit  within  the  time  prescribed  by  the  statute,  it  held 
the  five  years  would  be  no  bar.  Francis  v.  Griffin,  72  Iowa  23 
(33  N.  W.  Rep.  345) ;  Griffin  v.  Turner,  75  Iowa  250  (39  N.  W. 
Hep.  294). 

Alabama  has  a  statute  precisely  like  that  of  Iowa.  There 
the  courts  hold  that  the  bar  of  their  statute  begins  to  run  only 
from  the  time  the  deed  is  executed  to  the  purchaser  at  the  tax 
sale;  and  that  when  the  purchaser  has  continued  in  the  open  and 
continuous  possession  of  the  land  sold  for  taxes,  claiming  title, 
for  the  period  of  limitation,  the  statute  cuts  oflf  all  inquiry  into 
the  regularity  of  the  sale,  and  operates  as  a  bar  to  an  action 
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brought  for  the  recovery  of  the  land.     Jones  t?.  Randle,  68  Ala. 
258 ;  Pugh  v.  Younghlood,  69  Ala.  296. 

A  statute  of  Wisconsin  provides,  that  **any  suit  or  proceed- 
ing for  the  recovery  of  land  sold  for  taxes,  except  in  cases  where 
the  taxes  have  been  paid,  or  the  land  redeemed  as  provided  by 
law,  shall  be  commenced  within  three  years  from  the  time  of 
recording  the  tax  deed  of  sale,  and  not  thereafter."  This  statute 
was  held  to  commence  running  from  the  date  of  the  record  of  the 
deed,  and  to  apply  to  the  original  owner  and  tax  purchaser,  and 
to  cut  off  either  the  original  owner  or  tax  purchaser;  if  the  adverse 
claimant  has  been  in  the  occupation  of  the  land  for  the  three  years 
from  the  date  of  the  record.  Knox  v.  Cleveland,  13  Wis.  245; 
Jones  V.  Collins,  16  Wis.  621;  Parish  v.  Eager,  15  Wis.  527; 
Whitney  v.  Marshall,  17  Wis.  180;  Edgerton  v.  Bird,  6  Wis.  538 
(70  Am.  Dec.  473);  Sprecker  v,  Wakeley,  11  Wis.  432.  It  was 
also  held  that,  <  <when  the  land  is  unoccupied,  the  holder  of  the 
tax  title  has  constructive  possession,  and  if  the  owner  of  the 
original  title  does  not  bring  ejectment  (which  the  statute  permits 
in  such  case)  within  the  three  years,  he  is  barred,  but  that  if  the 
tax  deed  is  void  on  its  face,  the  grantee  in  it  has  no  constructive 
possession,  and  in  such  case  the  statute  does  not  run  in  his  favor, 
though  it  would  do  sd,  even  under  a  void  deed,  if  his  possession 
was  actual,  open  and  notorious."  Knox  v.  Cleveland,  13  Wis. 
245;  Parish  V.  Eager,  15  Wis.  h21\  Jones  v,  Collins,  16  Wis.  631 
Lawrence  V.  Kenney,  32  Wis.  2^%  \  Hill  v,  Krieke,  11  Wis.  446 
Deanv,  Earley,  15  Wis.  100;  Lain  v.  Shepardson,  18  Wis.  64 
Cutler  V.  Hurlhut,  29  Wis.  152;  Lindsay  v.  Fay,  25  Wis.  460 
Edgerton  v.  Bird,  6  Wis.  527  (70  Am.  Dec.  473) ;  Sprecker  v 
Wakeley,  11  Wis.  432;  Oconto  Co,  v.  Jerrard,  46  Wis.  326 
McMillan  v.  Wehle,  65  Wis.  685  (13  N.  W.  Rep,  694).  On  the 
other  hand,  a  similar  possession  on  the  part  of  the  original  owner 
for  any  part  of  the  statutory  period  would  interrupt  the  running 
of  the  statute  against  him,  notwithstanding  the  tax  deed  *  is 
recorded.  Lewis  v.  Disher,  32  Wis.  504;  Wilson  v.  Henry,  35 
Wis.  241;  S.  C.  40  Wis.  594;  Coleman  v.  Eldred,  44  Wis.  210;. 
Smith  V,  Ford,  48  Wis.  162  (2  N.  W.  Rep.  134;  4  N.  W.  Rep. 
A^2)\  Stephenson  v,  Wilson,  60  Wis.  99  (6  N.  W.  Rep.  240). 

A  Kansas  statute  provides  that,  '<any  suit  or  proceeding  for 
the  recovery  of  land  sold  for  taxes,  except  in  cases  where  the 
taxes  have  been  paid,  or  the  land  redeemed  as  provided  by  law, 
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shall  be  commenced  within  two  years  from  the  time  of  recording 
the  tax  deed  of  sale,  and  not  thereafter."  The  decisions  of  the 
courts  construing  this  statute  are  to  the  effect  that  an  action 
brought  after  a  tax  deed,  which  was  good  on  its  face,  had  been 
recorded  for  two  years,  for  the  recovery  of  the  land  sold  for  taxes 
and  described  therein,  against  the  grantee  in  the  deed,  or  one 
holding  under  him,  who  was  in  possession  of  the  same  and 
had  been  for  two  years,  was  barred  by  this  statute,  but  that  it 
was  not  barred  if  the  deed  was  void  on  {ts  face,  although  the 
grantee,  or  the  one  holding  under  him,  had  held  actual,  open, 
notorious  and  adverse  possession  for  the  entire  two  years 
next  after  the  date  of  recording.  Taylor  v.  MileSy  5  Kan.  498 
(7  Am.  Kep.  558) ;  Shoat  v.  Walker y  6  Kan.  73 ;  Botoman  v. 
Cochrilly  6  Kan.  311;  Sapp  v.  Morrill^  8  Kan.  677;  Hall  «. 
Dodgcy  18  Kan.  281 ;  Water  son  v.  Devoe,  18  Kan.  223. 

A  Missouri  statute  is  as  follows:  <<Any  suit  or  proceeding 
against  the  tax  purchaser,  his  heirs  or  assigns,  for  the  recovery 
of  the  lands  sold  for  taxes,  or  to  defeat  or  avoid  a  sale  or  con- 
veyance of  the  lands  for  taxes  ♦  ♦  ♦  shall  be  commenced 
within  three  years  from  the  time  of  recording  the  tax  deed,  and 
not  thereafter."  In  Spurlock  v,  Dougherty ^  81  Mo.  171,  the 
court  held  that  this  statute  did  not  apply  where  the  owner  was  in 
possession ;  and  in  Mason  v,  Crowder,  85  Mo.  526,  it  held  that  it 
had  no  application,  except  where  the  tax  deed  is  valid  upon  its 
face,  and  that  adverse  possession  under  a  tax  deed,  void  on  its 
face,  for  three  years  from  the  time  the  deed  was  recorded  would 
not  constitute  a  bar  under  this  statute ;  that  the  limitation  of  the 
statute  is  not  based  upon  adverse  possession. 

From  the  foregoing  view  of  authorities  it  appears  that  courts 
are  nearly  agreed  in  construing  statutes  like  the  five  years'  stat- 
ute pleaded  in  this  case,  as  to  the  time  they  commence  running. 
They  hold  that  statutes  of  limitation,  clear  and  unambiguous, 
like  the  five  years'  statute  of  this  State,  began  to  run  according 
to  their  words,  from  the  date  of  sale,  record  or  other  day,  as  the 
time  may  be  thereby  fixed.  They  differ,  however,  as  to  the  neces- 
sity for  possession  for  the  full  statutory  period  on  the  part  of  the 
party  pleading  the  limitation,  or,  if  he  had  possession,  as  to  the 
effect  of  it.  But  no  question  of  that  sort  is  presented  for  our 
consideration.    The  only  questions  presented,  as  to  the  five  years^ 
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statate,  are,  when  does  it  begin  to  run,  and  is  it  applicable  to  this 
case? 

The  words  of  the  Statute  are,  **all  actions  »  »  ♦ 
shall  be  brought  within  five  years  after  the  date  of  such  sale,  and 
not  thereafter. "  It  is  clear  that  it  commences  to  run  from  the 
date  of  sale,  and  not  thereafter,  as  it  declares.  As  it  begins  to 
run  at  the  date  of  the  sale,  it  is  difficult  to  understand  how  it  can 
bar  an  action  when  the  cause  of  it  did  not  ^se  until  more  than 
ten  years  after  the  sale  had  elapsed.  The  sustainment  of  a 
contention  to  that  effect  would  lead  to  the  absurd  conclusion 
that  all  rights  of  action  against  the  purchaser  of  land  sold  at  a 
judicial  sale,  arising  after  the  lapse  of  five  years  from  the  date  of 
sale,  are  barred  at  the  very  instant  the  cause  of  action  accrues. 
This  would  be  equivalent  to  a  denial  of  the  right  to  be  heard  at  all 
in  the  vindication  of  such  rights.  It  is  manifest  that  the  statute 
was  never  intended  to  be  applied  in  such  cases,  but  that  its 
object  was  to  require  all  parties  to  bring  suits  against  purchasers 
at  judical  sales,  within  five  years  after  the  date  of  sale,  for  tha 
enforcement  of  only  such  rights  to  recover  the  land  sold  as 
can  be  enforced  in  an  action  brought  within  that  time,  and 
to  bar  the  recovery  of  such  rights  in  any  suit  brought  there- 
after. It  has  no  application  to  this  action.  The  only  statute  of 
limitations  at  all  applicable  to  this  case  is  the  seven  years'  stat- 
ute. 

According  to  the  evidence  adduced  in  the  trial  of  this  action 
in  the  circuit  court,  appellants'  right  of  action  is  not  barred. 

Reversed  and  remanded  for  a  new  trial. 

NoTS. — See  Epitome  of  cases:  Statute  of  limitations. 


-    SUBROGATION. 

WILTON  y.  MA7BEBBT  £T   AL. 
(75  Wis.  191.) 

BubrOffation.  Where  one  loans  money  to  pay  off  a  mortgage 
under  an  agreement  that  he  shall  be  secured  by  a  mortgage  on  the  same 
land,  and,  upon  the  payment  of  the  mortgage,  the  debtor  conveys  the  land 
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to   a  pnrhaser  with  notice,  equity  will  set  aside  the  satisfaotion  of  the 
mortgage  and  subrogate  the  lender  to  the  rights  of  the  mortgagee. 

Obton,  J. 

Sec.  421.  Facts  stated.  The  complaint  sets  out  sub- 
stantially the  following  facts:  On  or  about  the  5th  day  of  Novem. 
ber,  1881,  the  appellants  William  Mayherry  and  Martha,  his 
wife,  executed  a  mortgage  on  certain  real  estate  in  Pierce  county, 
Wisconsin,  to  one  Ann  W.  Grant,  to  secure  to  her  the  payment  of 
$1,000,  on  the  1st  day  of  July  1887;  and  said  mortgage  was  duly 
recorded.  On  the  5th  day  of  July,  1887,  said  mortgage  being  due 
the  respondent  loaned  to  said  appellants  the  sum  of  $1,005  on  the 
agreement  that  with  saidmoney  said  mortgage  should  be  paid  and 
discharged  of  record,  and  that  said  appellants  should  execute  to  the 
respondent  a  new  mortgage  on  said  land,  to  secure  said  loan. 
This  was  done  on  the  part  of  the  respondent  in  mere  friendship, 
without  any  selfish  interest  whatever.  The  money  was  used  to 
pay  off  said  mortgage,  and  it  was  duly  discharged  of  record;  but, 
instead  of  said  appellants  giving  the  respondent  such  new  mort- 
gage, as  they  agreed  to  do,  and  which  was  the  inducement  of  said 
loan,  they  deeded  said  land  to  John  B,  Mayberry,  one  of  the 
appellants,  with  the  intent  to  defraud  the  respondent  out  of 
his  money.  The  said  first-mentioned  appellants  had  and  have 
no  other  property.  The  said  John  R,  Mayherry  had  full  knowl- 
edge of  said  loan  and  said  agreement.  The  respondent  prays  that 
he  may  be  subrogated  in  place  of  the  mortgagee  of  said  first  men- 
tioned mortgage ;  and  that  its  satisfaction  of  record  be  canceled ; 
and  that  it  may  be  declared  to  be  a  good  and  subsisting  mortgage 
to  him,  and  that  it  may  be  foreclosed.  The  appellants  demurred 
to  said  complaint  on  the  ground  that  it  did  not  state  a  cause  of 
action,  and  the  demurrer  was  overruled;  and  this  appeal  is  from 
such  order. 

Sec.  422.  Subrogation.^  The  learned  counsel  of  the 
appellants  contend  that  the  respondent  was  a  mere  volunteer^  and 
had  no  interest  in  the  land  to  protect,  and  cannot,  therefore,  be 
subrogated  as  mortgagee  to  the  mortgage  paid  and  discharged; 
and  cites,  besides  other  authorities,  Watson  v,  Wilcox,  39  Wis. 
643  (20  Am.  Rep.  63),  and  Downer  v.  Miller,  15  Wis.  612.  In 
those  cases  it  was  a  mere  loan  of  money,  to  enable  the  borrower 
to  pay  off  the  mortgage  debt,  and  without  any  agreement  that 
the  security  shall  be  assigned  or  kept  on  foot  for  the  benefit  of 
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the  party  who  loaned  him  the  money.  But  this  is  no  such  case. 
The  respondent,  by  the  agreement,  was  to  have  equal  security  on 
the  land,  and,  to  protect  that  interest,  caused  the  first  mortgage 
to  be  discharged.  This  case  is  ruled  in  principle  by  Lev^  v,  Mar- 
tin, 48  Wis.  198  (4  N.  W.  Rep.  35).  It  was  there  a  part  of  the 
contract  that  the  executors  should  secure  the  lender  by  another 
mortgage,  as  here,  and  they  did  so,  as  they  supposed;  but  the 
mortgage  was  void  for  want  of  authority.  On  the  same  princi- 
ple are  Jones  v.  Parker,  51  Wis.  218  (8  N.  W.  Rep.  124),  and 
Carei/  v.  Boyle,  53  Wis.  574  (11  N.  W.  Rep.  47).  This  was  a 
most  outrageous  fraud  on  the  part  of  the  appellants,  and  there  is 
no  other  possible  remedy  to  the  respondent  but  8ubr<^tion.  No 
one  is  injured  or  interested  except  these  appellants,  who  commit- 
ted the  wrong.  When  they  deeded  the  land  to  the  other  Mayberry, 
they  supposed  they  had  succeeded  in  defrauding  the  respondent 
out  of  his  security  in  it;  but  the  grantee  had  knowledge  of  the 
agreement,  and  is  therefore  bound.  It  is  really  a  strong  case  for 
equitable  subrogation. 

By  the  Court — The  order  of  the  circuit  court  is  affirmed,  and 
the  cause  remanded  for  further  proceedings  according  to  law. 

ANNOTATIONS. 

Sec.  423.    MiBcellaneous  notes  on  subrogation. 

'^The  general  rule  is  well  established  that  one  who,  at  the  request 
of  another,  pays  off  an  incumbrance  upon  the  latter's  land,  is 
entitled  to  be  subrogated  to  the  security.  * '  Trihle  v,  Nichols,  53 
Ark.  271  (13  S.  W.  Rep.  796).  It  is  held  that  creditors  will  be 
subrogated  to  a  lien  which  has  been  dischai^ed  with  funds  which 
should  have  been  applied  to  the  payment  of  their  claims,  and  that 
a  widow  who  is  entitled  to  dower  will  be  subrogated  to  the  rights 
of  the  mortgagee  on  payment  of  the  mortgage  debt.  Jefferson  v. 
Edrington,  53  Ark.  545  (14  S.  W.  Rep.  99;  903).  In  order  to 
entitle  a  surety  to  be  subrogated  to  a  vendor's  lien,  he  must  be 
surety  for  the  party  owing  the  debt  secured  by  the  lien  and  the 
lien  must  not  have  been  abandoned.  Walsh  v.  McBride  et  al., 
72  Md.  45.  <  ^Where  one  claiming  title  to  land  voluntarily  dis- 
charged a  mortgage  thereon  given  by  his  grantor,  and  a  third 
party  is  subsequently  adjudged  to  be  the  owner  in  fee,  these  facts 
are  not  alone  sufficient  to  entitle  the  former  to  have  the  amount 
so  paid  adjudged  a  charge  upon  the  land  as  against  the  latter. " 
Wadsworth  v,  Blake,  43  Minn.  509  (45  N.  W.  Rep.  1131).     The 
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purchaser  of  land  upon  which  there  is  a  school  fund  mortgage, 
upon  his  paying  the  same  is  entitled  to  be  subrogated  to  the  lien 
of  the  State.  Cockrum  et  al  v.  West,  122  Ind.  372  (23  N.  E. 
Rep.  140).  The  doctrine  that  a  volunteer  purchaser  at  a  sale 
made  by  a  public  oflScer  is  not  entitled  to  the  right  of  subrogation 
iu  case  the  sale  is  ineffectual  to  convey  title,  has  been  overthrown 
by  the  later  decisions  of  the  Indiana  Supreme  Court.  Bunting  v. 
GUmore  et  ah,  124  Ind.  113  (24  N.  E.  Rep.  683).  One  who 
lends  money  wtth  which  a  vendor's  lien  was  discharged  and 
takes  an  invalid  mortgage  as  security  was  held  to  be 
entitled  to  be  subrogated  to  the  rights  of  the  vendor 
under  the  lien.  Texas  Land  and  Loan  Co.  v.  Blalock,  76  Tex.  85 
(13  S.  W.  Rep.  12)  Where  the  creditor  obtains  from  the  principal 
debtor  anything  of  value  as  additional  security,  such  additional 
security  enures  to  the  benefit  of  the  sureties  on  the  original  obli. 
gation.'  Moorman  v.  Hudson,  125  Ind.  504  (25  N.  E.  Rep.  593). 
In  a  recent  case,  the  Supreme  Court  of  Alabama  approvingly 
quotes  Pom.  Eq.  Jur.  sec.  729  as  follows:  **The  rule  is  well 
settled,  that  when  a  life  tenant,  or  any  other  person  having  a  par- 
tial interest  only  in  the  inheritance,  or  In  the  land,  pays  off  a 
charge  or  incumbrance  on  the  entire  premises,  he  is  presumed  to 
do  so  for  his  own  benefit.  The  lien  is  not  discharged,  unless  he 
intentionally  releases  it.  He  can  always  keep  the  incumbrance 
alive  for  his  own  protection  and  reimbursement.  His  intention 
to  do  so  will  be  presumed,  even  though  he  has  taken  no  assign- 
ment. In  fact,  his  payment  constitutes  him  an  equitable  assignee." 
And  again:  **In  general,"  he  observes,  **when  any  person  hav- 
ing a  subsequent  interest  in  the  premises,  and  who  is  not  the 
principal  debtor  primarily  and  absolutely  liable  for  the  mortgage 
debt,  pays  off  the  mortgage,  he  thereby  "becomes  an  equitable 
assignee  thereof,  and  may  keep  alive  and  enforce  the  lien  as  far 
as  may  be  necessary  in  equity  for  his  own  benefit';  he  is  subro- 
gated to  the  rights  of  the  mortgagee,  to  the  extent  necessary  for 
his  own  equitable  protection."  Ohmer  v.  Boyer,  89  Ala.  273  (7 
S.  Rep.  663).  In  support  of  this  proposition  the  court  cite  the 
following  authorities:  3  Pom.  Eq.  Jur.  sec.  1212,  BXk^note2,  and 
sec.  1221;  2  Pom.  Eq.  Jur.  sec.  795;  Everson  v,  McMullen,  113 
N.  Y.  293  (10  Am.  St.  Rep.  445);  Sanford  v.  McLean,  3  Paige 
Ch.  117  (23  Am.  Dec.  773);  Averill  v.  Taylor,  8  N.  Y.  44. 

Not  every  one  who  pays  a  mortgage  debt  is  entitled  to  have 
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the  mortgage  secaring  it  assigned  to  him;  bat  only  a  security  or 
one  in  like  relation  to  the  creditor.  Holland  et  aL  v.  Citizen's 
Sav,  Bank,  16  R.  I.  734.  A  purchaser  at  a  defective  mortgage 
sale  is  entitled  to  be  ^'subrogated  to  the  rights  of  the  mortgagee 
under  the  mortgage,  which  is  regarded  as  assigned  to  him." 
Brewer  V,  Nash,  16  R.  I.  458. 


SURFACE   WATER. 


BEACH  v.  OATLOBD. 
(43  Minn.  476.) 

BurfiBMse  water— Upper  and  lower  estate.  •The  owner  of  the 
upper  estate  has  no  right,  by  artificial  means,  to  cause  surface  water 

to  flow  upon  the  lower  estate  **in  greater  quantities  than  it  would  naturally 
otherwise  do." 

Collins,  J. 

Sec.  424.  Facts  stated.  From  the  findings  of  fac: 
in  this  ease,  made  after  several  questions  had  been  submitted  to 
and  answered  by  a  Jury,  it  appears  that  the  plaintiff  and  defend- 
ant owned  and  occupied  adjoining  lots  in  the  city  of  Minneapolis. 
The  plaintiff's  dwelling-house  stood  35  inches,  and  the  defend- 
ant's 27  inches,  from  the  dividing  line;  and  consequently  the 
houses  were  only  about  5  feet  apart.  On  this  line  the  plaintiff 
had  built  a  high  board  fence.  The  defendant's  lot  was  from  one 
to  two  feet  higher  than  that  of  the  plaintiff,  sloped  towards  it, 
and  was  lower  nearer  the  centre  of  his  own  house,  and  near  the 
centre  of  plaintiff's  as  well,  than  at  either  end.  The  roof 
upon  defendant's  house  was  so  constructed  that  a  part  of  the 
waters  falling  thereon  were  gathered  into  gutters,  and  from 
thence,  flowing  into  and  through  a  conducting  pipe,  were 
discharged  upon  defendant's  land  in«the  open  space  between 
his  house  and  the  fence  on  the  line,  of  about  two  feet  in  width. 
At  and  about  the  place  where  the  waters  were  so  discharged, 
the  soil  of  plaintiff's  lot  was  sandy  and  pervious  to  water.     The 
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court  also  foand  that  the  waters  so  gathered  into  the  condacting 
pipe,  and  discharged  on  defendant's  land  in  the  space  before 
mentioned,  flowed  through  and  under  the  fence  onto  the  plaintiit's 
lot  <4n  such  large  quantities  as  are  likely  to  be  injunous,"  and 
drained  under  and  through  the  foundation  walls  of  her  house,  fill- 
ing her  cellar  at  times  to  the  depth  of  three  feet,  rendering  it 
useless,  and  the  house  damp  and  mouldy,  to  her  damage  in  the 
sum  previously  fixed  by  the  verdict  of  the  jury,  for  which  sum, 
and  that  defendant  be  restrained  and  prohibited  from  future  acts 
of  the  same  character,  judgment  was  ordered  in  plaintiff's  favor. 

Sec  425.  Surface  water— Upper  and  lower  es- 
tate. The  appeal  is  from  a  judgment  entered  in  accordance  with 
the  findings  and  order;  the  assignments  of  error  being,  in  effect, 
that  the  findings  of  fact  did  not  warrant  the  conclusion  of  law, 
because  it  was  not  found  that  the  defendant  cast  water  upon  the 
T>laintiff's  premises  in  increased  or  injurious  quantities.  The 
appellant  insists  that  the  findings  are  incomplete  and  insufficient 
in  this  respect,  citing  a  large  number  of  cases  from  the  reports  of 
this  State  on  the  subject  of  surface  waters,  commencing  with  Lee 
V,  City  of  Minneapolis^  22  Minn.  13,  and  ending  with  Jordan  v. 
St  Paul,  M.  &  M,  Ry.  Co.,  42  Minn.  172  (43  N.  W.  Rep.  849). 
Some  of  these  cases  have  a  bearing  upon  the  question  now  to  be 
determined,  but  in  several  the  act  complained  of,  and  which  was 
declared  unlawful,  consisted  in  accumulating  surface  waters  in 
pools  or  ditches,  and  then,  without  a  grant,  precipitating  them  in 
destructive  torrents  over  the  lands  of  others,  where  they  would  not 
otherwise  have  gone,  to  the  damage  of  the  latter  lands.  Such  an 
act  has  been  declared  a  positive  invasion,  — a  trespass  upon  one's 
property  rights.  But,  in  the  case  at  bar,  it  is  obvious  from  the 
findings  that,  had  no  house  been  built  by  the  defendant,  the  water 
which  fell  upon  his  lot  would  have  naturally  sought  the  plain- 
tiff's land,  and  spread  itself  over  its  lower  surface  to  some  extent ; 
and  it  is  equally  as  obvious  that  if  the  water  which  descended 
upon  the  roof  of  his  house  had  been  permitted  to  drip  from  the 
Baves,  had  not  been  gathered  in  gutters  and  tbence  transferred  to 
a  single  conducting  pipe,  it  would  have  naturally  diffused  itself 
over  plaintiff's  lower  estate,  possibly  to  her  injury,  but  for  which 
she  would  have  no  remedy,  under  ordinary  circumstances.  And 
these  facts  should  be  considered  in  giving  effect  to  the  finding 
last  mentioned,  which  is  the  one  especially  pointed  out  as  de- 
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fectiye.  The  finding  is  not  as  clear  and  comprehensive  as  it  mignt 
have  been  written ;  but  is  apparent  from  it  that,  by  means  of  the 
gutters  upon  defendant's  roof,  he  has  gathered  up  the  water  v.aich 
fell  thereon,  and  through  the  conducting  pipe  has  transferred  it 
to  the  ground  at  a  point  in  close  proximity  to  plaintiff's  dwelling, 
without  any  apparent  necessity  for  so  doing  in  the  proper  improve- 
ment and  enjoyment  of  his  own  land,  to  the  plaintiff's  great 
injury.  The  natural  and  inevitable  result  of  gathering  the  water 
by  these  artificial  means  was  to  largely  increase  the  quantity  at 
the  point  where  it  reached  the  ground,  and  consequently  the  quan- 
tity which  was  turned  upon  plaintiff's  premises  in  the  immediate 
vicinity  of  the  discharging  end  of  the  pipe.  The  natural  flow  of 
the  surface  water  from  the  higher  to  the  lower  estate  was  so 
changed  and  diverted  that  it  did  not  shed  or  spread  over  plain- 
tiff's premises,  but,  after  being  collected  at  one  point,  necessarily 
in  a  largely  increased  volume,  was  precipitated,  in  an  unnatural 
and  unusual  quantity  and  manner,  so  near  to  plaintiff's  house  as 
to  necessarily  cause  her  an  injury.  The  direct  result  of  defend- 
ant's act  was  to  cast  the  water  upon  plaintiff  in  one  particular 
place  in  an  increased  and  injurious  volume  and  quantity.  This 
he  had  no  right  to  do,  for  although,  under  the  common  law  rule 
as  to  surface  waters  which  has  been  adopted  in  this  State,  it  is 
held  to  be  a  common  enemy  which  each  owner,  in  the  necessary 
and  proper  improvement  of  his  own  land,  may  get  rid  of  as  best 
he  may,  is  restricted  and  controlled  by  the  maxim  that  one  must 
so  use  his  own  as  not  unnecessarily  to  injure  the  property  of 
another  person.  It  is  true  that  the  owner  may  improve  his  land 
in  an  ordinary  manner,  though  the  effect  may  be  to  shed  surface 
water  over  the  lands  of  others,  and  may  also  collect  such  water 
by  artificial  means ;  but  he  must  not  thereby  cause  it  to  fiow  upon 
the  premises  of  another  in  greater  volume  or  quantity  than  it 
would  naturally  otherwise  do.  Totvnship  of  Blakely  v.  Deviney 
36  Minn.  53  (29  N.  W.  Rep.  342) ;  Pye  v.  City  of  Manhato,  36 
Minn.  373  (31  N.  W.  Rep.  863;  1  Am,  St.  Rep.  671).  See,  also, 
upon  this  point,  Bellows  v.  Sacketty  15  Barb.  96;  Foot  v.  Bron- 
9ony  4  Lans.  47;  Jutte  v.  Hughes,  67  N.  Y.  267;  Livingston  v, 
McDonald,  21  Iowa  160  (89  Am.  Dec.  663);  Miller  v,  Lauhack, 
47  Pa.  St.  154  (86  Am.  Dec.  251);  Gregory  v.  Bush,  64  Mich.  37 
(31  N.  W.  Rep.  00 ;  8  Am.  St.  Rep.  797) ;  Kelley  v.  Dunning,  39 
N.  J.  Eq.  482.     Nor  is  it  material  that  the  increased  and  injuri- 
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ous  volnme  and  quantity  of  water  was  first  discharged  from  the 
pipe  upon  defendant's  land.  The  mode  by  which  plaintiff  was 
injured,  whether  by  casting  it  directly  upon  her  premises,  by  arti- 
ficial means,  after  it  had  been  gathered  up,  or  by  collecting,  con- 
ducting, and  discharging  it  upon  defendant's  land  so  near  the 
imaginary  line  which  separated  his  lot  from  that  of  the  plaintifiT 
that  the  increased  and  injurious  quantity  and  volume  upon  the 
latter  must  necessarily  be  the  result,  is  wholly  immaterial.  Pye 
V.  City  of  MankatOf  supra;  Bellows  v.  Sackett,  supra. 

Judgment  affirmed. 

NoTX. — See  Epitome  of  oases:    Surface  water. 


TAXATION. 

MONTGOMBBY   V.  WYMAN. 
(180  m.  17.) 


Bzemption  from  taxation— Oonstruction  of  laws.  Laws 
enacted  for  the  purpose  of  exempting  property  from  taxation,  are  to  be 
strictly  constrned  against  the  tax  payer. 

Landa  used  for  educational  purposes.  Under  the  statnte 
exempting  property  of  -institutions  of  learning,  including  the  real  estate 
on  which  they  are  located,  not  leased  by  them  or  otherwise  used  with  a  view 
to  profit,  it  was  held,  that,  where  a'^  husband  and  wife  owned  real  estate, 
upon  which  was  situated  a  private  school,  conducted  by  them,  and  there 
were  some  profits  derived  from  the  business,  such  property  was  not 
exempt. 

Bakeb,  J. 

Sec.  426.  Facts  stated.  Martha  L.  Wyman  and 
Edward  Wyman  exhibited  their  bill  of  complaint,  alleging  they 
were  the  owners,  proprietors  and  condnctors  of  an  institntion  of 
learning  called  "Wyman  Institnte,"  located  at  Upper  Alton, 
Illinois,  and  praying  an  injuction  restraining  the  collection  of 
the  taxes  levied  for  the  year  1 887  on  the  real  estate  upon  which 
said  institution  was  situated  and  maintained,  and  on  the  furni- 
ture and  personal  property  connected  therewith,  and  used  exclu. 
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sively  in  carrying  it  on.  Upon  the  filing  of  the  bill  a  prelimi- 
loary  injunction  was  issued.  Answer  and  replication  were  filed. 
While  the  suit  was  pending  in  the  circuit  court,  the  death  of 
Edward  Wyman  was  suggested,  and  his  administrator,  Geoi^e 
H.  Smiley,  substituted  as  a  party  complainant.  The  cause  was 
heard  upon  an  agreed  state  of  facts,  the  deposition  of  Martha  L. 
Wyman  being  attached  to  and  considered  a  part  thereof.  These 
facts  are  sufficiently  hereinafter  stated  in  this  opinion.  The  final 
decree  of  the  court  made  the  injunction  perpetual. 

The  claim  of  appellees  is,  that  the  real  estate  and  personal 
property  in  question  are  exempt  from  taxation. 

Section  3,  of  article  9,  of  the  State  constitution,  provides: 
<  *The  property  of  the  State,  counties,  and  other  municipal  corpo- 
rations, both  real  and  personal,  and  such  other  property  as  may 
be  used  exclusively  for  agricultural  and  horticultural  societies, 
for  schools,  religious,  cemetery  and  charitable  purposes,  may  be 
exempted  from  taxation;  but  such  exemption  shall  be  only  by 
general  law."  In  section  2  of  the  Revenue  law  it  is  provided, 
among  other  things,  as  follows:  <<A11  property  described  in  this 
section,  to  the  extent  herein  limited,  shall  be  exempt  from  taxation, 
— ^that  is  to  say:  first,  all  lands  donated  by  the  United  States  foi 
school  purposes,  not  sold  or  leased;  all  public  school  houses;  all 
property  of  institutions  of  learning,  including  the  real  estate  on 
which  the  institutions  are  located,  not  leased  by  such  institutions 
or  otherwise  used  with  a  view  to  profit." 

Sec.  427.  Exemption  laws  to  be  strictly  con- 
strued. That  by  the  canons  of  construction  all  laws  exempting 
property  from  taxation  are  to  be  strictly  construed,  and  all  reason, 
able  intendments  indulged  in  favor  of  the  State,  and  all  doubts 
solved  in  its  favor  and  against  exemptions,  goes  without  saying. 
The  expression  <  'institution  of  learning, "  is  broad  enough  to  include 
every  description  of  enterprise  undertaken  for  educational  pur- 
poses which  is  of  higher  grade  than  the  public  schools  provided 
for  in  the  statutes,  and  is  not  necessarily  limited  to  either  public 
or  incorporated  enterprises,  or  to  both.  Ordinarily,  the  word 
'^institution"  implies  an  established  and  organized  society;  but 
here,  the  words  ''institution  of  learning"  seem  to  refer,  not  so 
much  to  the  society  or  person  or  persons  in  control  of  the  enter- 
prise, as  to  the  institution  itself, — that  is  to  say,  the  thing  which 
is  established,   founded  or  instituted.     That  which  is  exempt 
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from  taxation  is  the  property  of  the  institation  of  learning,  which 
plainly  means  the  property  owned  by  the  institution.  TLe  pr:p- 
erty  of  and  the  property  owned  by  an  individual  or  corporation, 
as  commonly  used  and  understood,  mean  precisely  the  same 
thing.  Ohio  and  Mississippi  Ry.  Co.  v.  Barker^  125  111.  303  (17 
N.  E.  Kep.  797).  No  matter  where  the  legal  title  to  the  prop- 
erty may  be  vested,  it  is  sufficient  for  the  operation  of  the  stat- 
ute if  the  institution  is  the  ultimate  or  beneficiaiy  owner.  Most 
usually  the  title  is  held  by  the  society  or  corporation  which  man- 
ages and  controls  the  institution  of  learning;  but  not  necessarily 
so,  for  there  may  be  no  corporation  or  organized  society  and  yet 
be  an  <  ^institution  of  learning/'  in  respect  to  which  the  ownership 
of  property,  within  the  true  intent  and  meaning  of  the  law,  can 
be  predicated.  But  in  such  case,  it  would  seem,  there  must,  in  the 
nature  of  things,  be  a  trustee  or  trustees,  to  hold  the  legal  title 
to  the  property  in  trust  for  the  purposes  and  objects  of  the  insti- 
tution of  learning.  The  idea  of  ownership  of  property  can  only 
be  connected  with  that  which  we  call  an  institution  of  learning  by 
means  of  the  interposition  of  either  a  society  or  corporation  or  a 
trust.  If  the  title  is  in  the  controlling  corporation,  or  if  it  is 
vested  in  a  trustee  or  trustees,  for  the  objects  to  be  accomplished 
through  the  instrumentality  of  the  institution,  in  either  event  the 
property  is,  within  the  contemplation  of  the  statute,  the  property 
of  the  institution  of  learning. 

In  The  People  r.  Anderson,  117  111.  50  (7  N.  E.  Rep.  625) 
Anderson  owned  the  lots,  and  erected  a  meeting  house  on  two  of 
them,  and  the  latter  was  used  exclusively  for  religious  purposes, 
but  the  congregation  which  worshiped^ there  was  not  incorporated 
or  in  any  manner  organized,  and  at  any  time  Anderson  saw  proper 
the  congregation  might  have  been  excluded  from  the  use  of  the 
property,  and  it  was  held  the  property  was  not  exempt  from 
taxation,  since  church  property,  to  be  exempt,  must  be  owned  by 
the  congregation.  < 

The  constitution  of  the  State  of  Ohio  used  the  expressions, 
*< public  school  houses,"  and  << institutions  of  purely  public  char- 
ity, "  and  the  statute  exempted  from  taxation  "  all  public  school 
houses,  *  *  all  public  colleges,  public  academies,  all  buildings 
connected  with  the  same,  and  all  lands  connected  with  public  in- 
stitutions of  learning  not  used  with  a  view  to  profit."  In  Gerke 
V.  Purcelly  25  0.  St.  229,  it  was  held  that  the  parochial  schools. 
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with  their  play  gronnds,  were  exempt  from  taxation ;  that  while 
they  were  not  <<public  school  houses,"  in  the  sense  of  the  consti- 
tution, yet,  inasmuch  as  they  were  open  to  the  entire  community, 
they  were  < ^institutions  of  purely  public  charity,"  within  the 
meaning  of  the  constitution,  and  that  the  word  <<public,''  as 
applied  in  the  statute  to  school  houses,  colleges,  academies,  and 
other  institutions  of  learning,  is  descriptive  of  the  uses  to  which 
the  property  is  devoted,  and  is  not  used  to  describe  the  owner, 
ship  of  property.  But  in  that  case,  while  the  bare  legal  title 
was  vested  in  Archbishop  Purcell,  he  was  not  the  real  owner  of 
of  the  property,  but  held  the  same  in  trust,  to  be  used  for  paro- 
chial  schools. 

Sec.    428.    Same— Institutions  of  learning.    In 

the  case  now  under  consideration,  the  real  estate  was  all  occupied 
by  the  institute,  and,  in  one  sense,  devoted  exclusively  to  the 
purposes  and  objects  of  the  institution,  and  the  personal  prop- 
erty used  by  and  in  the  institution  was  all  a  necessaiy  part  and 
adjunct  of  the  institute,  and  no  part  of  it  was  used  or  employed 
otherwise  than  in  connection  with  and  for  said  school.  But  it  is 
a  part  of  the  agreed  state  of  facts  that  the  title  to  the  real  estate 
was  in  the  appellee  Martha  L.  Wyman,  and  that  the  same  was 
exclusively  and  individually  her  property,  and  that  the  personal 
property  was  owned  jointly  by  her  and  her  now  deceased  husband, 
and  that  no  other  person  or  persons  had,  at  the  time  of  the  assess- 
ment for  taxation,  any  interest  in  or  title  to  any  of  the  real  estate 
or  personal  property,  and  that  after  the  payment  of  all  the  ex- 
penses of  the  school  there  remainded  a  surplus  or  profit  from  the 
institution,  and  that  the  institute,  in  addition  to  said  profits,  fur- 
nished a  means  of  livelihood  to  appellee  Martha  L.  Wyman,  and 
her  now  deceased  husband,  Edward  Wyman,  and  that  said  institute 
had  been  in  operation  for  about  nine  years,  and  that  during  that 
time  the  complainants  in  the  bill,  Edward  and  Martha  L.  Wyman* 
devoted  their  exclusive  attention  and  all  their  abilities  to  it.  The 
deposition  of  Mrs.  Wj^man  was  also  made  a  part  of  the  agreed 
state  of  facts,  and  it  appears  therefrom  that  the  school  was  con- 
ducted by  both  the  complainants  in  the  bill; that  Prof.  Wyman 
managed  the  educational  part  of  the  institute;  that  Mrs 
Wyman  furnished  her  real  estate  and  her  attendance  upon  the 
home  department  of  the  school ;  that  there  was  no  agreement  or 
understanding  as  to  compensation  for  services  of  either,  or  as  to 
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rents  or  other  remaneration  for  the  use  of  property,  and  that 
Mrs,  Wyman  had  no  distinct  interest  in  the  profits,  but  received 
from  the  school  such  support  as  a  wife  usually  receives  from  her 
husband. 

All  property  is,  under  the  constitution,  primarily  subject  to 
taxation.  One  of  the  conditions  of  exemption  from  such  burden, 
under  the  statute  enacted  in  conformity  with  the  constitution,  is, 
that  the  property  connected  with  an  institution  of  learning,  in 
order  to  be  exempted,  must  be  the  property  of  the  institution. 
Here,  all  the  property  involved  was  the  personal,  exclusive  and 
absolute  property  of  either  Mrs.  Wyman,  individually,  or  of  her 
jointly  with  her  husband.  The  institute  had  no  property  right  in 
the  premises,  either  legal  or  equitable.  At  any  time  Prof,  and 
Mrs.  Wyman  saw  fit,  they  had  a  perfect  right  to  stop  the  school, 
exclude  the  institution  from  the  premises  and  from  the  use  of  all 
the  property,  and  close  the  institute  itself.  In  other  words,  that 
which  is  called  <<Wyman  Institute,*'  although  a  school  and  insti- 
tution of  learning  of  high  character,  was,  from  a  legal  stand- 
point, but  private  property  belonging  to  the  complainants,  one  or 
both,  and  was  not  only  incapable  of  holding  the  legal  or  equitable 
title  to  property,  but  neither  it,  nor  the  lands  upon  which  it  was 
located,  nor  the  personality  connected  therewith,  were  the  sub- 
jects of  a  trust  which  the  courts  could  recognize  or  enforce  at  the 
instance  of  the  public  or  of  any  supposed  beneficiary  or  benefi- 
ciaries, either  natural  or  artificial. 

Our  conclusion,  then,  is,  that  the  property  described  in  the 
bill  of  complaint  can  not  be  regarded  as  the  property  of  an  insti- 
tution of  learning,  and  that  essential  element  being  absent,  such 
property  can  not  properly  be  adjudged  exempt  from  taxation. 

It  is  also  required  by  the  statute,  in  order  that  the  property 
should  be  exempt  from  taxation,  that  it  should  not  be  < 'leased 
by  such  institutions,  or  otherwise  used  with  a  view  to  profit." 
The  constitution,  as  we  have  seen*  provides  that  property  used 
exclusively  for  school  purposes  may  be  exempted,  by  general  law, 
from  taxation.  The  general  assembly,  therefore,  could  rightfully 
exempt  only  such  property  as  is  used  exclusively  for  the  attain- 
ment of  the  objects  of  the  institution  of  learning,  and  it  can  not 
be  understood  that  the  statute  is  broader  in  its  scope  than  the 
constitution  itself.  The  premises  in  question  were  all  occupied 
by  the  institute,  and  devoted  exclusively  to  the  purposes  and 
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objects  of  the  institntion,  and  the  personal  property  was  a  neces- 
sary part  of  and  adjunct  to  the  institute.  But  to  conclude  from 
these  statements  that  the  property  was  used  exclusively  for  school 
purposes,  and  was  not  used  with  a  view  to  profit,  would  be  to 
stick  in  the  bark.  It  seems,  from  the  record,  that  *<Wyman  Insti- 
tute" is  so  conducted  as  that  there  is  an  actual  profit;  but  whether 
this  were  so  or  not  is  wholly  immaterial,  if  only  it  was  conducted 
<<with  a  view  to  profit.**  It  appears,  further,  that  these  profits 
did  not  belong  to  the  institute,  but  to  Prof,  and  Mrs.  Wyman,  one 
or  both, — one  of  them  owning  the  realty,  and  the  two  owning. the 
personalty,  and  both  of  them  giving  their  time  and  services  ta 
the  institution. 

It  can  not  be  otherwise  than  that  these  profits,  whether  act- 
ual or  merely  contemplated,  grow  out  of  the  use  of  the  prop- 
erty upon  which  the  school  is  located,  and  with  and  by  which  = 
the  school  is  conducted.  It  is  true,  that  the  property  is  not  leased; 
but  the  other  clause  of  the  statute,  **otherwise  used  with  a  view 
to  profit,"  embraces  within  its  terms  and  meaning  all  ways,  other* 
than  by  leasing,  in  or  by  which  property  may  be  used  so  as  to 
realize  a  profit.  If  these  taxes  in  controversy  were  abated,  the 
benefits  therefrom  would  be  personal  benefits  to  the  proprietors 
of  the  school,  and  if  they  were  paid,  the  burden  would  be  borne 
by  them  personally.  Even  if  we  could  assume  that  in  some  indi- 
rect way  the  institute  gets  the  benefit  of  the  profits,  and  thereby 
would  be  affected  by  the  payment  or  non-payment  of  the  taxes^ 
yet,  after  all,  the  institute  is  but  a  private  busitiess  enterprise  of 
its  proprietors,  and  the  ultimate  profit  or  loss  is  to  them.  It  does 
not  appear  it  is  intended  that  the  institute  or  the  course  of  educa- 
tion shall  reap  the  benefit  of  any  part  of  these  profits,  and  if  it 
did,  the  property  would  not  be  within  the  statute  without  it  fur- 
ther affirmatively  appeared  the  whole  of  such  profits  were  intended 
and  applied  exclusively  in  furtherance  of  the  purposes  of 
the  institution.  It  seems  to  be  assumed  by  the  appellees  that 
the  decision  of  this  court  in  Monticello  Seminary  v.  The  People^ 
106  111.  398  (46  Am.  Rep.  702)  is  an  authority  in  their  fa\or, 
and  decisive  of  this  case.  There  are  two  marked  distinctions 
between  that  case  and  this:  There,  Monticello  Seminary  was  a 
corporation  created  by  a  special  charter  granted  in  1843,  and  the 
lands  involved  were  the  property  of  that  institution  of  learning; 
while  here  the  property  is  the  exclusive  property  of  individuals^ 
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held  in  their  own  right.  There,  the  lands  were  not  need  with  a 
view  to  profit,  bat  ased  strictly  in  carrying  on  the  seminar}^  and 
exclusively  for  that  purpose,  what  was  realized  over  and  above 
actual  expenses  being  used  as  a  fund  for  the  education  of  indi- 
gent females ;  while  here  the  profits  of  the  school  remaining  after 
the  payment  of  expenses  are  retained  by  the  proprietors  of  the 
school  and  owners  of  the  property. 

The  fact  that  by  section  2  of  the  Revenue  act  it  is  provided 
that  all  public  school  houses  shall  be  exempt  from  taxation, 
implies  that  private  school  houses  in  which  are  taught,  with  a 
view  to  private  profit,  the  rudimentary  branches  of  education, 
such  as  are  ordinarily  taught  in  the  public  schools,  are  subject  to 
taxation.  It  is  not  perceived,  from  the  act,  that  it  was  the  legis- 
lative intention,  while  thus  leaving  schools  of  this  inferior  grade, 
which  are  maintained  for  private  and  personal  gain,  subject  to 
taxation,  at  the  same  time  to  relieve  therefrom  schools  of  the 
grade  of  < 'institutions  of  learning,"  which  are  likewise  maintained 
for  private  and  personal  gain  and  profit,  whether  maintained  by 
an  individual  or  by  a  corporation.  No  reasonable  or  just  ground 
for  such  a  discrimination  is  apparent,  nor  is  it  manifest  such  dis- 
crimination is  in  fact  made  by  the  statute.  It  undoubtedly  is  the 
legislative  policy  to  encourage  and  foster  ' 'institutions  of  learn- 
ing," thereby  affording  opportunities  for  a  higher  education;  and 
this  is  done  by  not  limiting  the  exemption  from  taxation  to  such 
institutions  as  are  public  and  sustained  by  the  State,  but  extend- 
ing it  to  all  ''institutions  of  learning,"  however  managed  and  con- 
trolled,— whether  by  a  corporation  or  by  an  individual, — but  sub- 
ject, however,  to  the  restrictions  that  the  property  so  to  be  ex- 
empted shall  be  owned  by  the  institution,  and  shall  not  be  leased 
or  otherwise  used  with  a  view  to  profit.  In  order  such  property 
shall  be  exempt  from  taxation  it  must  be  dedicated  to  a  use 
favored  by  law,  and  it  may  thus  be  dedicated  by  being  owned  by 
an  institution  of  learning  which  has  a  corporate  existence  which 
authorizes  it  to  hold  the  title  to  property,  or  by  having  the  title 
thereto  vested  in  a  trustee  or  trustees,  solely  for  the  uses  and 
purposes  of  the  institution  of  learning;  and  in  either  event  it  must 
not  be  used  with  a  view  to  profit.  It  is  not  contemplated  by  the 
constitution,  or  intended  by  the  statute,  that  property  owned  by 
an  individual  in  his  or  her  own  right,  and  used  for  his  or  her  own 
gain  and  profit,  or  owned  by  a  corporation  formed  with  a  view  to 
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profits  and  dividends  to  be  paid  to  the  stockholders,  should  be 
free  from  the  burdens  of  taxation.  Such  an  exemption  would  be 
violative  of  the  principle  of  uniformity  and  equality  of  taxation 
prescribed  by  the  constitution. 

In  our  opinion,  the  circuit  court  erred  in  holding  that  the 
real  estate  and  personal  property  described  in  the  bill  of  com- 
plaint were  exempt  from  taxation,  in  enjoining  appellants  from 
collecting  the  taxes  due  thereon  for  the  year  1887,  and  in  not  dis- 
missing the  bill  of  complaint. 

The  decree  is  reversed,  and  the  cause  remanded,  with  direc- 
tions to  dismiss  the  bill  at  the  cost  of  the  complainants  therein. 

Decree  reversed. 
NoTX. — See  Epitome  of  oases:    Taxes  and  tax-titles. 
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IRVING  V.  CAMPBELL. 
(121  N.  Y.  868.) 

"Good  title"— As  to  what  oonstltutes  a  marketable  title. 
In  order  to  constitute  a  good  title,  such  as  a  purchaser  will  be  compelled 
to  accept,  it  is  not  enough  that  it  be  valid  in  fact.  It  must  be  free  from 
reasonable  doubt,  and  mtist  not  depend  upon  disputed  facts  or  doubtful 
questions  of  law. 

Same— -Aoknowledfinnent  of  deed— Statutory  require- 
ments. In  order  that  a  deed  may  be  admitted  to  record  or  read  in  evi- 
dence, all  of  the  material  requirements  of  the  statute,  in  respect  to  its 
execution  and  acknowledgment,  must  be  complied  with. 

SUOER,  C.  J. 

Sec.  429.  Facts  stated.  The  object  of  this  action 
was  to  compel  the  specific  performance  by  the  defendant  of  a 
contract  made  April  18,  1887,  to  purchase  from  the  plaintiff  cer- 
tain real  estate  in  the  city  of  New  York.  Upon  May  18, 1887, 
the  day  appointed  for  the  performance  of  the  contract,  the  plain- 
tiff daly  tendered  to  the  defendant  a  deed,  sufficient  in  form,  to 
oonvey  the  premises  described,  executed  by  her  as  grantor.     The 
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defendant  objected  to  the  proposed  title,  among  others,  upon  the 
ground  that  there  was  no  legal  evidence  of  the  transfer  of  the 
title  by  Thomas  Lawrence,  through  whom  the  plaintiff  claims. 

It  was  conceded  on  the  trial  that  Thomas  Lawrence  had  title 
to  the  premises  previous  to  and  in  the  year  1871,  and  it  was 
claimed  that  on  November  twenty-third  of  that  year  he  con. 
veyed  the  same  to  Eliza  Irving,  the  plaintiff's  grantor,  by  war- 
ranty deed.  This  deed  was  attempted  to  be  proved  by  a  copy 
of  the  record  in  the  register's  office  of  the  city  of  New  York, 
duly  certified  by  him  to  be  a  correct  copy  thereof.  From  such 
certificate  it  appeared  that  a  deed  from  Thomas  Lawrence  to 
Eliza  Irving  of  .the  premises  in  question,  purporting  to  have 
been  acknowledged  and  proved  by  Gideon  J.  Tucker,  the  sub- 
scribing witness  thereto,  had  been  recorded  in  such  regis, 
ter's  office.  This  acknowledgment  did  not  state  the  place  of 
residence  of  the  subscribing  witness,  neither  did  that  fact  ap. 
pear  from  any  part  of  the  deed,  or  the  notarial  certificate. 
Thomas  Lawrence,  the  grantor,  died  unmarried  and  childless  in 
1875  or  1876,  and  the -original  deed  was  shown  to  have  been 
lost  about  that  time ;  so  that  the  only  written  evidence  of  its 
execution  consisted  of  the  record  referred  to. 

At  the  time  fixed  for  the  performance  of  the  contract,  the 
plaintiff  and  her  grantor  had  occupied  the  premises  for  about 
sixteen  years  only,  and  failed  by  about  four  years  from  com. 
pleting  the  possession  necessary  to  perfect  title  by  adverse  pos- 
session. That  the  deed  from  Lawrence  to  Eliz£f  Irving  was 
actually  made  and  delivered  to  the  grantee  by  Lawrence  was 
satisfactorily  proved  upon  the  trial  of  this  case;  but  such 
proof  rested  altogether  in  parol,  and  might  or  might  not  be 
available  to  the  holders  of  title  under  the  plaintiff  in  any  subse. 
quent  litigation  between  them  and  adverse  claimants  under  Law- 
rence. It  is  not  disputed  by  the  respondent  but  that  the  pur. 
chaser  under  this  contract  was  entitled  to  a  marketable  title,  free 
from  any  reasonable  doubt,  and  she  undertakes  to  sustain  the 
contention  that  this  is  such  title,  mainly  by  the  claim  that 
the  Lawrence  deed  was  properly  recorded. 

Sec.  430.    **Qood  title"— As  to  what  constitutes 

a  marketable  title.  The  question  as  to  what  constitutes  a 
marketable  title  has  been  the  frequent  subject  of  discussion  in 
this  court  in  recent  cases,  and  may  be  regarded  as  settled  bj 
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aathority.  The  rale  as  to  the  quality  of  such  title  is  quite  fully 
stated  by  Judge  Earle,  in  J^oore  v.  Williams,  115  N.  Y.  586  (22 
N.  E.  Rep.  233 ;  12  Am.  St.  Rep.  844).  He  there  says:  < 'There  is 
DO  record  or  document  which  precludes  Barnes  from  enforcing  his 
judgment  against  the  lot.  The  recitals  in  the  deed  of  Ouion  to  these 
defendants  do  not  bind  him  and  are  not  evidence  against  him,  a 
prior  incumbrancer.  All  the  evidence  to  defeat  his  lien  rests  in 
parol  and  depends  upon  the  memory  of  living  witnesses.  Whenever 
Barnes  attempts  to  enforce  his  lien  against  the  lot,  he  can  be 
defeated  only  by  a  resort  to  the  evidence  of  such  witnesses  who 
may  then  be  dead  or  inaccessible.  *  *  *  Is  a'  purchaser 
bound  to  take  a  title  which  he  can  defend  only  by  a  resort  to 
parol  evidence,  which  time,  death  or  some  other  casualty  may 
place  beyond  his  reach?  »  »  ♦  Aside  from  the 
language  used  in  the  contract  it  is  familiar  law  that  an  agree- 
ment to  make  a  good  title  is  always  implied  in  executory  con- 
tracts for  the  sale  of  land,  and  that  a  purchaser  is  never  bound 
to  accept  a  defective  title,  unless  he  expressly  stipulates  to 
take  such  title,  knowing  its  defects.  ♦  ♦  ♦  ^  good  title 
means  not  merely  a  title  valid  in  fact,  but  a  marketable  title, 
which  can  again  be  sold  to  a  reasonable  purchaser  or  mortgaged 
to  a  person  of  reasonable  prudence  as  security  for  a  loan  of 
money.  A  purchaser  will  not  generally  be  compelled  to  take  a 
title  when  there  is  a  defect  in  the  record  title  which  can  be  cured 
only  by  a  resort  to  parol  evidence. "  It  was  also  said  by  Judge 
Andrews,  in  Fleming  v,  Burnham,  100  N,  Y.  10  (2  N.  E.  Rep. 
905):  <<A  title  open  to  a  reasonable  doubt  is  not  a  marketable 
title.  The  court  cannot  make  it  such  by  passing  upon  an  objec- 
tion depending  upon  a  disputed  question  of  fact  or  a  doubtful 
question  of  law,  in  the  absence  of  the  party  in  whom  the  out- 
standing right  was  vested.  He  would  not  be  bound  by  the 
adjudication,  and  could  raise  the  same  question  in  a  new  pro- 
ceeding. •  ♦  *  *  It  would  especially  be  unjust  to 
compel  a  purchaser  to  take  a  title,  the  validity  of  which  depended 
upon  ^  question  of  fact,  where  the  facts  presented  upon  the 
application  might  be  changed  on  a  new  inquiry  or  are  open  to 
opposing  influences."  See  Vought  v,  WtUiamSj  120  N.  Y.  253 
(24  N.  E.  Rep.  195;  19  Am.  St.  Rep.  634). 

Whatever  conclusion  might  be  reached  by  us  in  this  case  as 
to  the  validity  of  the  plaintiff's  title  must,  therefore,  be  unavail- 
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ing  to  her  grantee  in  any  future  contest  with  claimants  under 
Lawrence,  either  by  inheritance  or  purchase.  In  the  absence  of  a 
good  record  title  he  must  necessarily  be  driven  to  rely  for  a  defense 
upon  parol  evidence  which  might  then  be  accessible  or  not, 
according  to  circumstances  beyond  his  control.  It  would  seem, 
therefore,  from  the  authorities,  that  the  title  tendered  to  the 
defendant  was  not  so  free  from  reasonable  doubt  as  to  require 
him  to  accept  it,  unless  we  conclude  that  the  Lawrence  deed  was 
properly  acknowledged,  so  as  to  entitle  it  to  be  recorded. 

Sec  431.  Acknowledgment  of  a  deed — Stat- 
utory requirements.  It,  therefore,  becomes  material  to  con- 
sider the  sufficiency  of  the  acknowledgment  of  this  deed.  These 
acts  (3  R.  S.  [7th  ed.]  2215)  sees.  1-17  provided,  among  other 
things,  that  an  unrecorded  deed  shall  be  void  as  against  any  sub- 
sequent purchaser  in  good  faith  and  for  a  valuable  consideration, 
of.  the  same  real  estate,  (sec.  1,  chap.  3,  part  2.)  Such  deed 
Jday  be  so  acknowledged  as  to  be  entitled  to  be  recorded  by  the  per- 
son executing  it,  or  by  a  subscribing  witness,  (sec.  12.)  When  the 
proof  is  made  by  a  subscribing  witness  he  shall  state  his  place  of 
residence  and  that  he  knew  the  person  described  in  and  who  eze< 
cuted  such  conveyance,  (sec.  12.)  *<  Every  officer  who  shall 
take  the  acknowledgment  or  proof,  of  any  conveyance  shall  in- 
dorse a  certificate  thereof,  signed  by  himself,  on  the  conveyance, 
and  in  such  certificate  shall  set  forth  the  matters  herein  before 
required  to  be  done,  known  or  proved  on  such  acknowledgment 
or  proof,  together  with  the  names  of  the  witnesses  examined 
before  such  officer,  and  the  places  of  their  residence,  and  the  sub- 
stance of  the  evidence  given  by  them."  (sec.  15^)  ''Every 
conveyance  acknowleged  or  proved  and  certified  in  the  manner 
above  prescribed,  by  any  of  the  officers  before  named,  may  be 
read  in  evidence  without  further  proof  thereof  and  shall  be 
en  tilted  to  be  recorded.  *'  (sec.  16.)  '<The  record  of  a  conveyance 
duly  recorded,  or  a  transcript  thereof  duly  certified,  may  also  be 
read  in  evidence  with  the  like  force  and  effect  as  the  original  con- 
veyance."    (sec.  17.) 

It  would  thus  appear  by  the  express  language  of  the  statute 
that  a  conveyance  of  lands  can  be  proved  only  by  the  acknowl- 
edgment to  a  public  officer  of  its  execution  by  the  person  making 
it,  or  by  the  affidavit  of  a  subscribing  witness  having  a  place  of  res- 
idence, which  must  be  stated  to  the  officer  taking  the  proof,  and 
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inserted  by  him  in  the  certificate  required  to  be  made  and  in- 
dorsed on  the  conveyance.  The  provisions  of  the  Revised  Stat- 
utes were  mostly  new  and  effected  radical  changes  in  respect  to 
the  laws  relating  to  the  proof  and  acknowledgment  of  convey, 
ances,  and  especially  in  regard  to  such  proof  when  made  by  a 
subscribing  witness.  The  revisers,  in  their  notes  upon  section  15, 
say  that  so  much  thereof  as  refers  to  the  residence  of  witnesses 
is  new  and  was  <  ^deemed  desirable  in  order  to  detect  fraud  or  to 
sustain  an  honest  deed."  (5  Statutes  at  Large,  345.)  The  estab- 
lished canons  for  the  construction  of  statutes  require  the  courts 
to  examine  the  condition  of  the  law  prior  to  the  adoption  of  the 
statute,  in  order  to  discover  its  reason  and  purpose,  and  to  so 
interpret  it  as  to  give  effect  to  such  purpose  and  object.  Waller 
V.  Harris,  20  Wend.  555  (32  Am.  Dec.  590).  The  imperative 
language  of  the  statute  respecting  the  residence  of  the  sub- 
scribing witnesses,  as  well  as  its  plain  object,  would  seem  to 
preclude  the  court  from  considering  its  requirements  as  either 
directory  or  immaterial.  It  was  plainly  intended  to  remedy 
defects  in  the  pre-existing  law  which  experience  had  shown  to 
be  dangerous.  Proof  of  a  conveyance  by  a  subscribing  wit- 
ness, being  liable  to  be  rebutted  by  evidence  that  he  was  inter- 
ested or  incompetent  (sec.  17),  it  became  important  that  par. 
ties  interested  should  have  some  means  of  identifying  such  witness 
aside  from  his  mere  name,  which,  in  many  cases,  would  be  mislead, 
ing  and  unreliable.  The  witness,  is  therefore,  expressly  required  to 
state  his  residence,  and  that  fact  must  also  be  incorporated  in  the 
certificate.  The  requirement  has,  in  the  safeguard  it  affords  the 
public  against  frauds,  a  plain  and  obvious  purpose  to  serve 
which  cannot  be  disregarded  without  opening  the  door  to  the 
most  manifest  abuse  and  imposition.  To  consider  the  provisions 
as  directory  or  immaterial,  violates  the  language  of  the  statute, 
deprives  it  of  its  eflacacy,  and  puts  in  the  power  of  unknown  and 
unascertainable  persons  the  opportunity  to  foist  upon  the  record 
evidence  of  important  transactions  in  real  estate  without  any  ade- 
quate security  against  imposition  and  fraud.  It  is  not  necessary 
that  this  certificate  should  be  expressed  in  the  exact  language  of 
the  statute,  or  according  to  any  precise  form ;  but,  in  respect  to 
its  substantial  provisions,  it  is  indispensable  that  they  should  in 
some  way  be  contained  in  it  and  convey  to  all  persons  knowledge 
of  the  required  information.     In  the  certificate  in  question  no 
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attempt  is  made  to  comply  with  the  requirement  of  the  statute  ia 
respect  to  the  residence  of  the  witness,  and  there  is  nothing  in  the 
circamstances  surrounding  the  transaction  which  can  properly 
supply  the  omission  to  do  so.  We  have  not  been  referred  by  the 
respondent  to  any  authority  on  the  point  holding  such  an  acknowl- 
edgment to  be  valid  or  sufficient.  In  Dibble  v.  Rogers,  13  Wend. 
S36,  it  was  held,  where  a  deed  was  acknowledged  by  the  grantor, 
that  the  identity  of  the  person  making  the  acknowledgment  was 
not  required  to  be  proven  to  the  officer  taking  it  by  the  subscrib- 
ing witness,  but  that  other  persons  acquainted  with  him  might 
make  the  necessary  proof,  and  the  certificate  would  be  sufficient 
although  the  residence  of  such  witness  was  not  stated  therein.  It 
was  assumed,  however,  in  the  opinion  that  the  statute  required 
the  residence  of  the  witness  to  be  imperatively  stated  only  in  the 
case  of  a  subscribing  witness  making  proof  himself  of  the  execu- 
tion of  the  deed.  It  was  held  in  Fryer  v.  Rockefeller^  63  N.  Y. 
268,  that  an  acknowledgment  which  failed  to  state  that  the  per- 
sons making  it  were  known  to  the  officer  as  the  persons  described 
an  and  who  executed  the  deed,  although  it  did  state  they  were 
"^grantors  of  the  within  indenture,"  was  fatally  defective  and  did 
not  entitle  the  deed  to  be  recorded. 

We  find  no  authorities  holding  that  a  material  provision  of 
the  statute  expressly  required  to  be  stated  can  be  wholly  disre- 
garded, and  the  deed  thus  acknowledged  lawfully  admitted  to 
record.  That  a  deed  improperly  recorded  can  not  be  read  in 
evidence  has  been  determined  in  numerous  cases.  Morris  v,  Keyes, 
1  Hill.  540 ;  Clark  v.  Nixon,  6  Hill.  36. 

The  cases  of  Jackson  ex  dem.  v,  Gnmaer,  2  Cow.  552 ;  West 
Point  Iron  Co,  v.  Reymert,  45  N.  Y.  703;  Trustees,  etc.,  v.McKech- 
nie,  90  N.  Y.  618,  referred  to  by  the  respondent,  are  not  author- 
ities on  this  point.  These  cases  all  arose  under  deeds  executed 
previous  to  the  adoption  of  the  Revised  Statutes,  and  under  a  stat- 
ute which  did  not  require  the  residence  of  the  subscribing  witness 
to  be  stated  in  the  certificate  of  acknowledgment. 

We  should  have  been  gratified  in  this  particular  case  if  we 
<K)uld  have  reached  a  conclusion  in  favor  of  the  sufficiency  of  the 
plaintiff's  title,  biscause  we  feel  convinced  that  the  lapse  of  time 
will  soon  cure  any  defects  in  their  title,  but  a  careful  regard  for 
the  salutary  provisions  of  the  statute  has  seemed  to  us  to  forbid 
such  a  result.     The  mere  fact  that  in  this  case  the  subscribing 
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witness  was  a  well-known  and  respected  citizen,  whose  residence 
was  widely  known,  cannot  work  a  change  in  the  general  rule  pro- 
vided by  statute,  and  we  are,  therefore,  constrained  to  hold  that 
the  acknowledgment  in  this  case  does  not  entitle  the  Lawrence 
deed  to  be  road  in  evidence. 

The  judgment  of  the  General  and  Special  Terms  should, 
therefore,  be  reversed  and  a  new  trial  ordered,  with  costs  to  abide 
the  event. 

All  concur. 

Judgment  reversed. 

NoTX. — See  Epitome  of  oases:    Title. 


TRESPASS. 


NASHVILLE  V.  COMAB. 
(88  Tenn.  416,) 

Trespass — Oontinalii£r    injury— Measure    of    daxnacres. 

The  law  will  not  presume  the  oontinnanoe  of  a  trespass,  nor  allow  a 
license  to  continue  a  wrong,  when  the  cause  of  the  injury  is  of  such  8 
nature  as  to  be  abatable,  either  by  the  expenditure  of  labor  or  money; and 
where  the  cause  of  the  injury  is  one  that  will  not  be  presumed  to  con- 
tinue, the  measure  of  damages  will  be  the  injury  sustained  by  the  plain- 
tiff before  the  commencement  of  his  action,  and  sucoessiye  actions  ma5 
be  brought  for  the  subsequent  continuance  of  the  wrong. 

LURTON,  J. 

Sec.  432.  Facts  stated.  This  is  an  action  at  law  by 
defendants  in  error  to  recover  of  plaintiff  in  error  damages  result- 
ing from  an  alleged  negligent  construction  of  a  sewer,  whereby 
both  storm  and  sewage  water,  in  times  of  unusual  freshet, 
have  been  discharged  from  the  sewer  upon  the  premises  owned  by 
them.  The  market  value  of  the  freehold  is  charged  to  have  been 
depreciated,  and  damages  are  sought  both  for  injury  and  destruc- 
tion of  household  furniture,  as  well  as  for  permanent  impairment 
of  value  of  the  realty.  Comar  and  wife  recovered  judgment  in 
the  circuit  court,  from  which  the  city  of  Nashville  appealed. 
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There  was  evidence  admitted  on  the  trial  going  to  show  the 
value  of  the  premises  before  and  after  the  alleged  wrong.  The 
trial  Judge  charged  the  jury  that  if  they  found  from  the  evidence 
<  'that  the  market  value  of  the  plaintiff' s  property  has  been  per- 
manently  impaired  by  the  constraction  of  tliis  sewer,  its  proxim- 
ity  and  liability  to  back  up  surface  water  and  discharge  offensive 
sewage  matter  upon  his  premises,  he  would  be  entitled  to  recover 
difference  in  market  value  of  the  property  before  and  since  the 
building  of  the  sewer. " 

This  is  assigned  as  error. 

The  sewer  complained  of  was  erected  by  the  city,  and  is 
upon  the  public  street  upon  which  the  property  of  Comar  abuts. 
A  private  tributary  sewer,  erected  and  maintained  by  Comar, 
crosses  his  property  and  passes  under  his  house  and  enters  the 
public  sewer.  The  supposed  defect  in  the  public  sewer  seems  to 
be  that  in  times  of  unusual  rains  it  has  not  capacity  sufficient  to 
carry  off  the  storm  water  flowing  into  it,  and  upon  several  occa- 
sions the  pressure  of  the  accumulated  sewage  and  storm  water 
]ias  been  so  great  as  to  result  in  backing  the  water  into  the 
]maller  and  tributary  sewer  of  Comar,  whereby  his  premises  have 
been  flooded. 

Sec.  433.  Treepass— Oontinuing  injury — Meas- 
ure of  damages*  Assuming  that  defendants  in  error  were 
entitled  to  recover  damages  the  question  is,  What  damages? 
Were  they  limited  to  such  actual  damages  as  they  had  sustained 
up  to  the  time  of  the  bringing  of  their  suit,  or  may  they  recover, 
not  only  past,  but  prospective  damages?  If  the  latter,  then  the 
charge  of  his  honor  is  correct;  but  if  limited  to  damages  already 
sustained,  then  the  charge  is  erroneous. 

The  learned  counsel  for  Comar  and  wife  defend  the  measure 
of  damages  stated  to  the  jury  by  the  Circuit  Judge  upon  the  sug- 
gestion that  <  <the  sewer  was  a  permanent  improvement,  and  what- 
ever damage  it  occasioned  is  of  a  permanent  character,"  and  that 
for  this  reason  plaintiffs  cannot  bring  successive  actions,  but  must 
recover  their  damages  once  for  all.  The  recovery  of  prospective 
damages  can  only  be  justified  upon  the  assumption  that  the  prem> 
ises  of  Comar  will,  for  all  time  to  come,  be  subjected  to  the  same 
disgusting  invasions  of  sewage  as  have  heretofore  occurred.  Dam- 
ages assessed  upon  this  basis,  as  is  frankly  conceded  by  counsel, 
would  operate  as  a  perpetual  license  to  the  city  to  continue  the 
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wrongs  of  which  it  has  been  convicted.  This  we  held  to  be  the 
consequence  of  a  recovery  upon  a  similar  chaise  in  a  case  of  an 
action  for  a  nuisance  where  the  judgment  was  submitted  to  by  the 
defendant.  Barmon  v.  Railroad,  87  Tenn.  614  (11  S.  W,  Rep. 
703).     See  to  same  effect  3  Sutherland  on  Damages,  413,  414. 

Is  it  just  or  right  to  assume  that  the  wrong  of  which  Comar 
complains  proceeded  from  a  cause  permanent  in  its  character? 
That  the  sewer  is  a  permanent  improvement,  and  cost  a  great  deal 
of  money,  will  not,  as  we  shall  undertake  to  show,  be  a  conclu- 
sive factor  in  the  settlement  of  the  question.  It  was  lawfully 
constructed  by  the  cfty,  upon  a  public  street.  It  was  not  erected 
with  any  purpose  to  discharge  its  3ewage  upon  the  premises  of 
Comar,  but  rather  to  carry  off  his  drainage,  as  well  as  that  of 
others  in  the  same  territoiy.  The  complaint  is  not  that  the  city 
has  been  guilty  of  any  misconduct  in  erecting  a  sewer  where  this 
has  been  constructed,  but  that  its  servants  have  so  unskillfully  built 
it  that  upon  the  occurrence  of  certain  unusual  conditions  it  dis- 
charges its  contents  upon  the  premises  of  defendant  in  error. , 
Now,  upon  what  authority  is  it  to  be  assumed  that  the  negligence 
or  nnskillfulness  of  the  servants  of  the  city  in  the  construction  of 
this  sewer  will  not  be  remedied?  The  argument  is  advanced  that, 
inasmuch  as  it  will  require  the  expenditure  of  human  labor  to 
remedy  the  defects  in  this  sewer,  that  therefore  the  damages  are 
to  be  treated  as  permanent  and  original,  and  recoverable  in  one 
action.  This  test  is  supported  by  the  opinion  of  Judge  Bell,  who 
delivered  the  opinion  of  the  Court  in  the  case  of  Trot/  v,  Cheshire 
Railroad  Company,  3  Foster  (N.  H.)  82. 

In  that  case  it  appears  that  the  railroad  company  had  built 
its  roadway  in  and  upon  a  public  highway  in  such  a  manner  as  to 
obstruct  and  destroy  its  value  as  a  street.  The  town  was  held 
entitled  to  recover  as  for  a  permanent  occupation  of  the  street, 
and  damages  were  assessed  accordingly.  Now,  if  the  railway 
was  lawfully  upon  the  street,  then  the  damages  recoverable  were 
properly  recovered  in  one  suit.  Harmon  v.  Railroad,  supra. 
But  if  it  was  unlawfully  there,  then  it  was  a  trespasser  and  an 
abatable  nuisance,  and  successive  actions  would  lie  so  long  as  it  con- 
tinued thereon,  the  recovery  in  each  action  being  limited  to  damages 
already  accrued  and  subsequent  to  the  last  recovery.  Whether 
there  rightfully  or  as  a  trespasser  does  not  appear  from  the  report 
of  the  case  before  us,  but  the  inference  is  that  it  was  not  a  tres- 
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passer,  for  otherwise  there  would  have  been  no  occasion  for  pro- 
pounding  the  rule  by  which  the  permanent  character  of  an  injury 
is  to  be  determined.  This  rule,  as  announced  by  Judge  Bell,  was 
that  ^'wherever  the  nuisance  is  of  such  a  character  that  its  con. 
tinuance  is  necessarily  an  injury,  and  when  it  is  of  a  permanent 
character  that  will  continue  without  change  from  any  cause  hut 
human  lahor^  then  the  damage  is  an  original  damage,  and  may  be 
at  once  fully  compensated."  This  seems  to  us  an  artificial  and 
arbitrary  test.  There  are  supposable  nuisances,  which,  by  the 
effect  of  time,  might  at  last  abate  themselves,  but  by  far  the 
greater  number  of  trespasses,  wrongs,  and  nuisances  would  con. 
tinue  indefinitely  without  the  expenditure  of  human  labor  to 
remove  or  abate  them.  It  is  a  rule  which  does  not  recommend 
itself  by  either  its  reasonableness,  its  certainty  of  application,  or 
its  justice.  It  seems,  however,  to  have  commended  itself  to 
the  Supreme  Court  of  Iowa,  who  adopted  it  as  a  light  sufiScient 
to  guide  their  decision. 

One  of  the  most  signal  illustrations  of  the  unfortunate  results 
flowing  from  a  departure  from  the  general  rule,  which  allows  sue 
cessive  actions  so  long  as  a  wrong  in  the  nature  of  a  nuisance  is 
continued,  is  found  in  this  Iowa  case.  The  facts  of  that  case 
were  that  the  plaintiff's  lots  were  washed  and  cut  by  a  ditch  dug 
by  the  city,  into  which  a  natural  water-couse  was  turned.  After 
the  cutting  and  removal  of  the  soil  had  gone  on  for  several  years, 
the  plaintiff  sued  for  damages,  alleging  the  negligent  cutting  of 
the  ditch.  It  was  held  that  his  entire  damages  had  accrued  when 
the  diverted  stream  first  began  to  injure  him,  and  that,  not  hav. 
ing  then  sued,  he  was  barred  by  the  statute  of  limitations.  The 
Judge  who  delivered  the  opinion,  after  quoting  the  principle 
above  cited  from  Troy  v.  Cheshire  Railroad  Co.^  said:  **If  we 
apply  the  principle  above  stated  to  the  case  at  bar,  we  must  hold 
that  the  damages  were  original.  The  plaintiff's  ground  of  com- 
plaint is  that  the  ditch  was  improperly  constructed.  As  con. 
structed  it  resulted  in  the  excavation  of  the  plaintiff's  lots.  The 
damages  consisted,  not  in  excavating  the  lots,  but  in  doing  an 
act  which  resulted  in  their  excavation.  The  result,  too,  was  a 
necessary  one,  the  ditch  remaining  as  constructed.  The  cause  of 
the  difi3cnlty  was  a  permanent  one,  in  that  it  would  not  grow  less 
unless  remedied  hy  human  labor.     The  case,  therefore,  is  strictly 
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within  the  rule  applied  in  Town  of  Troy  v.  Cheshire   Railroad^ 
above  cited.'' 

Thus  the  application  of  the  rule  now  contended  for  would 
require  a  plaintiff  to  foresee  all  the  possible  results,  and  to  con- 
vince a  ]ury  of  what  he,  with  prophetic  ken,  is  required  to  fore- 
see, on  penalty  of  subsequently  having  to  quietly  endure  conse- 
quences which  he  could  not  reasonably  have  conjectured  as  likely 
to  result  from  what  first  seemed  a  trifling  injury. 

Sec.  434,  Same— Review  of  authorities.  The  cases 

of  the  City  of  North  Vernon  v.  Yoegler,  103  Ind.  314  (2  N.  E. 
Rep.  821),  and  TowU  v.  New  Haven  Railroad^  112  Mass.,  have 
been  examined,  and  we  find  that  they  do,  measurably,  support  the 
contention  of  defendant  in  error.  None  of  these  cases  are  sat- 
isfactory in  their  reasoning,  and  the  decided  weight  of  authority 
is  opposed  to  them.  They  are  all  reviewed  in  the  case  of  Uline 
V,  New  York  Central  Railroad,  101  N.  Y.  98  (4  N.  E.  Rep.  636; 
54  Am.  Rep.  661),  and  an  opposite  conclusion  reached.  In  re- 
viewing the  case  of  North  Vernon  v,  Voegler,  a  case  more  analo- 
gous to  the  one' under  consideration  than  any  other  to  which  we 
have  referred,  Earl,  J.,  said:  <<  What  right  was  there  to  assume 
that  the  street  would  be  permanently  left  in  a  negligent  condition, 
and  then  hold  that  the  plaintiff  could  recover  damages  upon  the 
theory  that  the  carelessness  would  forever  continue?  A  munic- 
ipal corporation  or  a  railroad  company,  under  proper  authority, 
may  erect  an  embankment  in  a  street,  and  if  the  work  be  care- 
fully and  skillfully  done,  it  cannot  be  made  liable  for  the  conse- 
quential damages  to  adjacent  property.  But  if  it  be  carelessly  or 
unskillfully  done  it  can  be  made  liable.  It  may  cease  to  be  care- 
less, or  remedy  the  effects  of  its  carelessness,  and  it  may  apply  the 
requisite  skill  to  the  embankment;  and  this  it  may  do  after  its 
carelessness  and  unskillf  ullness  and  the  consequent  damages  have 
been  established  by  a  recovery  in  an  action.  The  moment  an 
action  is  commenced  shall  the  defendant  be  precluded  from  rem- 
edying its  wrong?  Shall  it  be  so  precluded  after  a  recovery 
against  it?  Does  it  establish  the  right  to  continue  to  be  a  wrong- 
doer forever  by  the  payment  of  the  recovery  {gainst  it?  Shall  it 
have  no  benefit  by  discontinuing  the  wrong,  and  shall  it  not  be 
left  the  option  to  discontinue  it?"     101  N.  Y. 

This  assumption  that  a  wrong-doer  is  to  be  presumed,  from 
the  mere  character  of  the  work,  to  intend  to  continue  in  his  wrong, 
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and  that  he  will  not  remedy  his  defective  or  unskillful  work,  is 
repudiated  in  the  majority  of  the  American  cases.  In  Hargrove 
t?.  Kimherly,  26  W.  Va.,  787  (53  Am.  Rep.  121),  the  action  was 
for  diverting  the  course  of  a  stream  so  as  to  throw  surface  water 
upon  the  lands  of  plaintiff.  The  damages  were  limited  to  such  as 
had  been  already  sustained,  the  Court  saying  <<that  in  all  those 
cases  where  the  cause  of  the  injury  is  in  its  nature  permanent, 
and  a  recovery  for  such  injury  would  confer  a  license  on  the 
defendant  to  continue  the  cause,  the  entire  damage  must  be 
recovered  in  a  single  action;  but  when  the  cause  of  the  injury  is  in 
the  nature  of  a  nuisance,  and  not  permanent  in  its  character,  but  of 
such  a  character  that  it  may  be  assumed  that  the  defendant  would 
remove  it  rather  than  suffer  at  once  the  entire  damage  which  it 
would  inflict  if  permanent,  then  the  entire  damage  cannot  be 
recovered  in  a  single  action,  but  successive  actions  may  be  main- 
tained as  the  cause  of  the  injury  continues.  " 

In  the  case  of  Plate  v.  New  York  Central  Railroad  the  plain- 
tiff had  in  a  former  action  recovered  damages  of  defendant  for 
injuries  sustained  by  the  flooding  of  his  lands,  resulting  from  the 
negligent  construction  of  its  embankment  and  ditches,  causing 
water  to  flow  back  upon  his  lands.  The  same  cause  continuing, 
and  other  damage  accruing,  a  second  action  was  brought.  It  was 
held  that  the  former  judgment  only  established  tlie  right  of  plain- 
tiff to  recover  damages  subsequently  sustained  from  the  same 
cause.     37  N.  Y.  472. 

In  Thayer  v.  Brooks,  17  Ohio,  489  (49  Am.  Dec.  474),  the 
action  was  for  damage  for  diverting  water  from  the  mill  of  the 
plaintiff  by  means  of  a  caqal  cut  by  defendant.  The  jury  were 
charged  that  they  might  render  judgment  for  such  damages  as 
plaintiff  had  sustained  by  the  mill  site  having  been  diminished  in 
value  in  consequence  of  the  diversion  of  the  water.  The  case  was 
reversed,  the  Supreme  Court  saying;  <<This  was  going  too  far. 
He  was  liable  only  for  such  damages  as  he  had  actually  sustained 
up  to  the  bringing  of  the  suit." 

In  Duryea  v.  Mayor,  etc. ,  the  action  was  for  wrongfully  dis- 
charging water  and  sewage  upon  the  premises  of  the  plaintiff. 
Eecovery  was  limited  to  damages  actually  sustained.  26 
Hun.,  120. 

In  Bom  v.  Hoffman  the  action  was  for  diverting  water  fiom 
plaintiff's  tannery  by  means  of  a  pipe  laid  on  the  defendant's 
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land.  The  jury  were  charged  that  they  might  recoTer  the  perma- 
nent damages  to  the  freehold.  The  Supreme  Court  said:  <<A 
severance  of  the  connection  of  the  pipe  with  the  stream  would 
remove  the  whole  cause  of  the  complaint  ♦  ♦  ♦  The 
act  he  committed  was  not  of  such  a  permanent  character  as  to 
assume  it  to  continue  through  all  coming  time,  and  to  Justify  the 
assessment  of  damages  accordingly.  The  general  rule  is  that  suc- 
cessive actions  may  be  brought  as  long  as  the  obstruction  is  main- 
tained. A  recovery  in  the  first  action  establishes  the  plaintiff's 
right.  Subsequent  actions  are  to  recover  damages  for  a  continu. 
anceof  the  wrong."    79  Penn.  St.,  71  (21  Am.  Bep.  42). 

Gases  might  be  indefinitely  multiplied  in  line  with  those 
cited.  The  cases  presented  by  defendant  in  error  are  reviewed  by 
Mr.  Sutherland,  who  says,  as  to  the  effect  of  a  recovery  based 
upon  the  assumption  of  the  permanent  character  of  the  wrong, 
<  'that  such  recovery  will  have  the  effect  to  give  the  defendant  a 
permanent  right  to  do  the  acts  which  constitute  the  nuisance  as 
fully  as  though  there  had  been  a  condemnation  of  the  property  by 
the  exercise  of  the  power  of  eminent  domain.  But  the  option  to 
recover  permanent  damages  in  a  common  law  action,  with  this 
effect,  is  not  generally  admitted  in  this  country,  and  is  wholly 
unknown  in  England.''     3  Sutherland  on  Damages,  413,  414. 

The  weight  of  authority  and  the  weight  of  reason  alike  con- 
demn, as  contrary  to  a  true  public  policy,  any  rule  by  which  a 
wrong-doer  may  thus  procure  a  license  to  continue  his  miscon- 
duct. Such  a  rule  would  in  many  instances  operate  as  a  method 
by  which  private  property  would  be  condemned  to  private  uses 
against  the  will  of  the  owner. 

It  seems  to  us  that  the  true  rule  deducible  from  the  authori- 
ties is  that  the  law  will  not  presume  the  continuance  of  a  wrong, 
nor  allow  a  license  to  continue  a  wrong,  when  the  cause  of  the 
injury  is  of  such  a  nature  as  to  be  abatable,  either  by  the  expen- 
diture of  labor  or  money.  And  that  where  the  cause  of  the  injury 
is  one  not  presumed  to  continue,  that  the  damages  recoverable 
from  the  wrong-doer  are  only  such  as  have  accrued  before  action 
brought,  and  that  successive  actions  may  be  brought  for  the  sub- 
sequent continuance  of  the  wrong  or  nuisance. 

It  follows  that  it  was  error  to  admit  proof  as  to  the  effect  of 
the  overflowing  sewer  upon  the  market  value  of  Comar's  prop- 
erty, and  error  to  charge  the  jury  that  they  could  assess  the  dam- 
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ages  npon  any  assumption  that  the  wrong  of  the  city  would  be 
perpetuated. 

Beverse  and  remand  for  new  trial. 

NoTB — See  Epitome  of  oases:    Trespass. 
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STOBT  y.    PALMXB. 
(46  N.  J.  Eq.  1.) 

Trusts— Partition  to  defeat.  A  oonrt  of  eqnity  wiU  reoognize 
equitable  titles  in  its  proceedings,  bnt  it  will  not  decree  a  partition  on  the 
petition  of  one  cestui  que  trust  which  is  resisted  by  another,  when  the  effect 
wonld  be  to  pnt  an  end  to  an  actiye  trust  and  defeat  the  intention  of  the 
testator  who  created  the  trust. 

Disagreement  of  trustees— Interference  of  equity.    When 

the  disagreement  of  trustees  becomes  an  obstruction  to  the  reasonable, 
prompt  and  proper  performance  of  the  trust,  a  court  of  equity  will  inter- 
fere, either  by  compelling  the  trustees  to  perform  their  duty,  or  by  its 
executing  the  trust. 

Sec.  435.    Facts  stated.    Bufus  Story  died  on  Octo- 

ber  6th,  1887,  seized  and  possessed  of  both  real  and  personal 
estate.  By  his  will,  dated  on  the  3rd  of  January,  1884,  he  be- 
queathed his  household  furniture,  horses  and  carriages  to  his 
widow,  absolutely,  ga^e  her  his  homestead  for  life  and  directed 
his  executors  to  invest  $100,000  and  pay  the  income  to  her  dur. 
ing  her  life,  and,  until  such  investments  should  be  made,  to  pay 
her  $4, 000  yearly  in  quarterly  payments.  And  he  also  empowered 
the  executors  to  pay  the  insurance  upon  and  repairs  to  the  home- 
stead  and  the  taxes  from  time  to  time  assessed  against  it 
during  his  widow's  life.  He  then  gave  $5,000  to  a  grandson,  to 
be  paid  when  the  grandson  should  reach  the  age  of  twenty -one 
years.  By  the  fifth  paragraph  of  his  will  he  devised  and  be- 
queathed all  the  rest  of  his  estate,  real  and  personal,  including 
the  remainder  of  the  homestead,  to  his  executors,  or  to  such  of 
them  as  should  qualify,  the  survivors  and  survivor  of  them 
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<<In  trust''  (using  the  language  of  the  will)  <<and  to  and 
for  the  purposes  following,  that  is  to  say:  1.  That  they  sell, 
dispose  of  and  convey  the  same,  at  public  or  private  sale, 
at  such  time  and  on  such  terms  as  they  in  their,  his  or  her  discre- 
tion may  think  proper.  2.  That  they  divide  such  real  and  personal 
estate,  or  the  proceeds  thereof,    into  four  equal  parts  or  shares, 

.  one  of  such  shares  for  each  of  my  daughters,  Mary  Elizabeth  Pal- 
mer, Emily  Parret,  Alice  Rowland  and  Abby  Story." 

He  then  directed  the  executors  to  charge  the  share  of  Mrs.. 

^Parret  with  certain  sums  of  money  theretofore  advanced  by  the* 
testator  to  her  husband,  which,  subsequently,  by  a  codicil  to  the 

/will,  made  in  April,  1887,  were  fixed  at  $49, 539. 28,  and  to  <<con- 

;  ^^y*  P&y  ^^^  assign"  the  shares  of  his  daughters,  Mary  Elizabeth 
Palmer,  Alice  Rowland  and  Abby  Story,  to  them  absolutely,  and 

,  to  *  <hold,  retain,  invest  and  keep  invested"  the  share  of  his  daugh- 
ter Emily  L.  Parret,  and  to  *  ^collect  and  receive  and  pay  or  apply 
the  rents,  interest  and  income"  to  her  use  for  life  and  transfer 
the  principal  to  her  issue  at  her  death.  By  the  sixth  paragraph 
of  the  will  he  empowered  his  executors  to  pay  all  taxes  and  assess- 
ments that  might  be  imposed  upon  his  property  until  the  <  <sale 
or  division* '  thereof,  and  to  lease  the  real  estate  until  <  'such  sale 

*  or  division. " 

<<And"  (following  the  language  of  the  will)  <<to  make  all 
divisions  and  partitions  of  m}''  real  and  personal  estate,  or  the 
proceeds  thereof;  also  to  make,  seal,  execute  and  deliver  all  neces- 
sary  deeds  or  other  iuBtruments  in  writing." 

He  appointed  his  widow,  Ursula  Story,  his  daughters,  Alice 
Rowland  and  Mary  Elizabeth  Palmer,  executrices,  and  his  friends 
Elias  J.  Herrick  and  Dwight  P.  Cruikshank,  executors  of  the 
will.  With  the  exception  of  Mr.  Herrick,  the  persons  appointed 
have  duly  qualified  as  executrices  and  executor.  The  bill,  which 
was  filed  by  the  testator's  daughter,  Abby  Story,  in  March,  1888, 
alleges  that  her  father^s  real  estate  is  worth  about  $1,000,000, 
and  gives  reasons  why,  in  the  exercise  of  a  sound  judgment,  it 
would  be  better  to  partition  than  to  sell  it,  and  also  alleges  that 
the  executrices  and  executor  disagree  upon  the  question  whether 
the  land  should  be  sold  or  divided ;  the  executrix  Mary  E.  Pal- 
mer insisting  that  it  should  be  sold  while  the  others  insist  that  it 
shall  be  divided,  and  it  objects  that  the  interest  of  two  of  the 
executrices  as  cestuis  que  trustent  unfits  them  for  the  proper  dis- 
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charge  of  their  duties  as  trustees.  The  bill  prays  for  a  partition 
of  the  real  estate  by  this  court  or  for  a  partition  of  it  by  the  ex- 
ecutrices  and  the  executor  under  the  direction  and  control  of  the 
court.  The  executrices  and  executor  who  have  qualified,  the 
husband  of  Mrs.  Rowland,  Mrs.  Parret  and  her  husband  and 
children  and  the  husband  of  one  of  her  daughters,  are  made  defend- 
ants to  the  bill.  Of  the  defendants,  Mary  E.  Palmer  alone 
replies,  answering  so  far  as  to  deny  that  she  resists  a  proper  par- 
tition of  the  real  estate,  and  alleges  that  she  is  ready  to  sell  it, 
and  complain  that  her  co-executrices  and  executor  will  not  join 
in  such  sale,  and  demurring  to  the  relief  sought  by  the  bill.  The 
case  has  come  to  hearing  upon  the  bill  and  answer. 

The  Chancellor. 

Sec.  436.    TruBts— Partition  to  defeat.    This  case 

presents  two  questions,  first,  whether,  notwithstanding  the  trusts 
created  by  the  will  and  the  protest  of  the  defendant  Mary  E. 
Palmer,  the  court  will  partition  the  real  estate  at  the  instance  of 
the  complainant;  and,  second,  whether,  under  the  circumstances  of 
the  case,  as  they  appear  by  the  bill  and  answer,  it  will  compel  the 
trustees  to  proceed  to  a  division  of  the  estate. 

It  may  be  stated  as  the  established  rule,  that  while  this  court 
will  recognize  equitable  titles  and  deal  with  them  in  its  proceed- 
ings, it  will  not  decree  a  partition  urged  by  one  ce%tui  que  trust 
and  resisted  by  another,  where  its  effect  would  be  to  override 
and  put  an  end  to  active  trusts  and  defeat  the  testator's  inten- 
tion. Before  equitable  owners  may  have  partition  carrying  the 
legal  estate,  they  must  be  entitled  to  call  for  that  legal  estate. 

In  Taylor  v.  Grange,  L.  R,  (13  Ch.  Div.)  223,  a  testator 
devised  his  lands  to  trustees  to  permit  his  widow  to  occupy  the 
homestead  and  collect  the  rents,  issues  and  profits  of  the  remain- 
der and  pay  them  to  his  three  daughters  during  their  lives,  and 
at  their  death  to  divide  the  lands  among  their  issue  as  directed  by 
the  will.  They  were  also  directed  to  work  a  quarry  upon  a  por- 
tion of  the  lands  and  construct  roads  to  it  over  other  portions 
of  the  lands,  and  dispose  of  the  profits  of  the  quarry  as  directed. 
One  of  the  daughters  asked  for  partition.  It  was  denied  by  Mr. 
Justice  Fry,  upon  the  ground  that  it  would  be  overriding  an 
active  trust  Upon  appeal  [L.  R.  (15  Ch.  Div.)  165]  this  decis- 
ion was  affirmed.  Lord  Justice  James  remarking:  «*This  testator 
has  imposed  trusts  upon  the  property,  as  to  which  there  is  no  per- 
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son  in  existence  capable  of  putting  an  end  to  them,  supposing  the 
tenant  for  life  desired  to  have  those  trusts  carried  into  effect. 
Under  those  circumstances,  it  appears  to  me  that  we  should,  by 
granting  this  partition,  be  destroying  the  will  of  the  testator,  and 
in  fact  be  making  a  new  disposition  of  the  property  for  him. '' 
And  Lord  Justice  Cotton  saying:  <<The  difficulty  is  not  simply 
that  there  is  a  legal  estate  outstanding,  but  there  are  active 
trusts  to  be  performed  which  may  for  some  purpose  require,  in 
order  that  the  testator's  intention  should  be  carried  into  effect, 
ihat  the  property  should  remain  as  an  entirety  in  the  trustees  dur- 
ing the  continuance  of  those  trusts,  and  the  persons  seeking  a 
partition  are  not  in  a  position,  having  regard  to  their  estates  and 
interests,  to  put  an  end  to  those  trusts.  Therefore  they  must  take 
the  property  subject  to  the  testator's  will,  and  to  the  trusts  which 
he  has  directed  to  be  performed. "  In  Biggs  v.  Peacock,  L.  JR. , 
(22  Ch.  Div.)  284  (on  appeal  from  Vice-Chancellor  Bacon,  L.  R. 
20  Ch.  Div.  200),  a  testator  directed  the  trustees  under  his  will, 
at  such  times  and  in  such  manner  as  they  should  think  fit,  to  sell 
his  copy-hold  estate  and  hold  the  proceeds  in  trust  for  his  widow 
for  life,  and  after  her  death  for  his  children.  He  left  six  children, 
all  of  whom  obtained  a  vested  interest  and  were  sin  juris.  The 
widow  and  three  children  brought  suit  for  partition  of  the  estate, 
and  the  other  children,  who  were  the  defendants,  demurred,  and 
Lord  Justice  Cotton  said:  **This  is  a  trust  for  conversion  into 
money,  not  a  power,  and  one  object  of  its  creation  was  to  enable 
the  property  to  be  divided  when  the  proper  time  arrived ;  and  any 
one  of  the  children  has  a  right  to  insist  upon  that  object  being 
carried  out."  The  vice-chancellor's  decree  denying  the  partition 
was  affirmed.  In  Gerard  v.  Buckley ,  137  Mass.  475,  a  partition 
was  denied  when  asked  for  by  all  parties  in  interest  because  it 
would  defeat  the  testator's  intention.  Mr.  Justice  Allen  there 
said:  **The  estate  is  given  to  executors  in  trust,  not  only  to  sell, 
and  invest  and  pay  over  proceeds  of  sales,  but  to  receive  and 
expend  rents  and  profits,  to  manage  and  improve  the  lands,  and 
dedicate  streets  to  the  public.  All  the  parties  in  interest  now 
desire  a  partition  of  the  land,  and  many  considerations  have  been 
urged,  with  much  force,  to  show  that,  in  the  condition  of  things 
as  they  exist  ten  years  after  the  death  of  the  testator,  his  inten- 
tions would  be  promoted  by  divesting  the  trustees  of  the  legal 
€state.     But  neither  the  wishes  of  the  devisees,  nor  the  lapse  of 
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time,  nor  changes  in  the  situation  of  the  property,  can  effect  the 
constraction  of  the  will,  or  change  the  intention  of  the  testator 
manifested  in  it,  or  the  estates  given  by  it.  It  is  the  intention 
that  he  had,  not  that  he  might  now  have,  which  must  be  carried 
out,  and  the  titles  given  by  the  will  when  it  took  effect  must  be 
protected."  And  in  our  State,  in  Outcalt  v.  Appleby^  9  Stew.  Eq. 
73,  Chancellor  Bunyon  declared  that  this  court  will  not  annul  a 
trust  created  by  will,  which  charged  trustees  with  the  care  and 
supervision  of  real  estate  and  left  its  conversion  to  their  discre- 
tion. And  in  Read  v,  Patterson,  17  Stew.  Eq.  211,  219,  in  the 
court  of  errors  and  appeals,  Mr.  Justice  Depue  said:  << Where  the 
power  is  coupled  with  a  trust  or  duty,  the  court  will  enforce  a 
proper  and  timely  exercise  of  the  power;  but  if  it  be  given  upon 
a  trust  to  be  exercised  in  the  discretion  or  upon  the  judgment  of 
the  trustee,  the  court  will  not  interfere  with  the  trustee's  discre- 
tion in  executing  the  trust,  unless  he  has  exercised  his  discretion 
fnala  fide, " 

The  apparently  contradictory  directions  of  the  will  before  me 
have  engendered  doubts  as  to  the  intended  scope  of  the  trust  cre- 
ated, and  it  is  therefore  proper  here  to  ascertain  what  the  trust 
is,  and  whether  it  is  within  the  protection  of  the  rule  just  stated. 
By  the  fifth  paragraph  of  the  will  a  seemingly  imperative  direction 
for  the  sale  and  conveyance  of  the  real  and  personal  estate  of  the 
testator  is  followed  by  an  equally  absolute  order  for  either  the 
division  of  that  estate  or  of  the  proceeds  of  the  sale  of  it.  The 
first  doubt  suggested  is,  as  to  whether  the  direction  to  sell  is  ab- 
solute, in  the  sense  that  it  must  be  complied  with ;  and  the  sec- 
ond  is,  whether,  if  sale  is  resorted  to,  it  must  embrace  the  entire 
estate,  or  may  be  limited  by  the  trustees  to  one  or  more  parcels 
of  it.  The  bare  perusal  of  the  will  satisfies  me  that  the  testator 
intended  to  leave  it  to  the  sound  judgment  of  his  trustees  whether 
sale  should  be  resorted  to.  He  directs  a  division  of  the  estate  or 
of  the  proceeds  thereof.  It  he  had  intended  the  order  to  sell  to 
be  absolute,  he  would  have  confined  the  contemplated  division 
to  the  proceeds  of  the  sale.  Here  the  direction  is  in  the  alterna- 
tive, to  divide  either  the  estate  or  the  proceeds  of  the  sale.  Fol- 
lowing this  is  the  direction  to  the  executors  to  <<convey,  pay  and 
assign"  three  of  the  shares.  The  use  of  the  word  «*convey,"  apt  to 
pass  realty,  and  the  word  <<as8ign,"  usual  in  the  disposition  of 
personalty  not  reduced  to  money,  must  strongly  negative   the 
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idea  of  an  absolute  direction  for  converBion,  and  the  provision 
that  the  executors  shall  <<hold"  the  share  of  Mrs.  Parret  and 
apply  '  <the  rents,  interest  and  income"  to  her  use,  bears  in  the  same 
direction.  But  the  sixth  paragraph  of  the  will,  I  think,  fully 
determines  this  question.*  There  the  testator  gives  authority  to 
his  executors  to  pay  taxes  and  assessments  upon  his  property  until 
the  <*sale  or  division"  of  it,  and  to  lease  or  rent  any  of  his  real 
estate  until  *«such  sale  or  division."  The  disjunctive  **or,"here 
used,  declares  an  intention  that  the  direction  for  the  sale  is  not 
absolute.  The  executors  are  either  to  sell  or  to  divide,  as,  in 
their  judgment,  it  may  appear  the  best  interests  of  their  cestuis 
que  trustent  require. 

The  second  doubt,  whether,  if  sale  is  resorted  to,  it  must 
embrace  the  entire  estate,  or  may  be  limited  by  the  trustees  to 
parcels,  has  been  somewhat  more  difficut  to  solve.  It  can  hardly 
be  conceived  that  so  keen  a  business  man  as  the  testator  evidently 
was,  possessed  of  real  estate  valued  at  more  than  a  million  of  dol- 
lars, and  divided  into  numerous  tracts,  as  the  bill  indicates,  would 
limit  a  power  of  sale  to  the  disposition  of  his  property  as  an 
entirety.  The  proposition  is  so  at  variance  with  the  dictates  of 
good  common  sense  that  I  would  most  unwillingly  accept  it  as  a 
propier  construction  of  the  will.  The  will  does  not  in  express 
language  forbid  the  sale  of  portions  of  the  estate,  nor  does  it  in 
such  language  require  that  when  the  determination  of  the  trus- 
tees is  arrived  at,  it  shall  be  a  conclusion  to  either  sell  or  divide 
the  entire  estate.  On  the  contrary,  in  the  latter  part  of  the  sixth 
paragraph  it  gives  authority  to  the  trustees  to  make  ^'divisions" 
and  <  ^partitions"  of  real  and  personal  estate  f'or  the  proceeds 
thereof,"  and  <<also  to  make  deeds,''  necessary  in  the  premises. 
These  words  are  in  the  plural,  and  I  think  plainly  evince  an  inten- 
tion that  parcels  shall  be  dealt  with.  There  are  to  be  * 'parti- 
tions" and  '^divisions"  and  **deed8."  The  partitions  and  divisions 
are  to  be  not  only  of  the  estate,  but  also  of  the  proceeds  of  the 
sale  of  it.  That  is,  parcels  of  the  estate  shall  be  either  divided 
or  sold,  and  if  sold,  the  proceeds  of  sale  shall  be 
divided.  But,  in  addition  to  this,  the  will  provides 
that  the  executors  shall  « 'convey,  pay  and  assign"  the  shares  of 
three  of  the  daughters,  and  ''hold,  retain,  invest  and  keep  in- 
vested" the  share  of  the  fourth  daughter,  and  < 'collect  and  re- 
ceive and  pay  or  apply  the  rents,  interest  and  income"  arising  there- 
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from  for  the  use  of  that  daughter.  These  are  proper  words  for 
the  disposition  of  specific  property,  real  and  personal,  and  also 
of  moneys.  It  is  true,  if  a  division  of  the  testator's  real  and 
personal  estate  should  be  determined  upon,  these  words  would  be 
applicable  to  the  property  divided,  but'  if  the  insistence  is  correct, 
that  the  executors  must  sell  the  entire  estate,  if  they  sell  at  all,  and 
the  executors  should  determine  to  sell,  all  these  words  would  be 
inapplicable  to  the  disposition  of  mere  money,  for  money  is  not 
conveyed,  nor  do  rents  arise  from  it.  I  think  that  there  is  clearly 
enough  in  the  will  to  indicate,  notwithstanding  the  seeming  direc- 
tion to  either  divide  or  sell  the  entire  estate,  that  the  testator 
intended  the  direction  and  authority  to  sell  or  divide  to  be  appli- 
cable to  the  whole  and  to  the  several  parcels  of  his  estate,  and  that 
the  executors  must  determine  as  to  the  whole  of  the  estate  and  as 
to  portions  of  it  whether  th^re  shall  be  a  division  or  sale,  and  then 
proceed  to  sell  and  divide,  or  sell  or  divide,  as  in  their  sound 
discretion  may  be  best.  I  conclude,  then,  that  the  trust  under  this 
will  is  an  active  one,  contemplating  that  the  executors  shall  first 
determine  to  what  extent  they  shall  sell,  and  to  what  extent 
they  shall  divide,  and  then  carry  their  determination  into 
effect,  so  that  the  estate  may  be  disposed  of  with  reasonable 
expedition.  As  it  was  his  purpose  that  his  executors  should  per- 
form these  duties,  a  partition  by  this  court  would  defeat  that  inten- 
tion and  to  that  extent  override  the  will  and  the  trust-  it  creates. 
Each  cestui  que  trust  is  entitled  to  the  benefit  of  the  judgment  of 
the  trustees  upon  all  questions  of  sale  or  division  after  the  trus- 
tees shall  consider  the  very  reasons  that  are  now  urged  by  the 
bill  to  persuade  this  dourt  that  partition  is  advisable.  And  not 
only  are  the  cestuis  que  trustent  entitled  to  the  judgment  of  the 
tribunal  that  the  will  creates,  upon  these  questions,  but  also  upon 
all  subordinate  questions  arising  in  the  administration  of  the 
trust  after  these  inquiries  shall  have  been  settled.  If  the  trus. 
tees  stand  ready,  in  good  faith,  to  execute  their  trust  according 
to  the  spirit  and  intent  of  this  will,  this  court  will  not,  agaifkst 
the  protest  of  a  cestui  qui  trusty  interfere. 

Sec  437.  Disagreement  of  trustees— Interfer- 
ence of  equity*  This  brings  me  to  the  second  question  that 
this  case  presents,  whether,  under  these  circumstances,  as  they 
now  appear,  I  should  compel  the  executors  to  divide  the  real  and 
personal  property.     The  bill  and  answer  unmistakably  show  at 
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least  a  spirit  of  disagreement  between  the  trustees.  Notwith- 
standing the  answering  defendant's  assurance  that  her  purpose  is 
to  properly  carry  out  the  trust,  the  insistence  of  her  answer,  that 
the  remaining  trustees  will  not  agree  to  a  sale,  indicates  some 
obstinacy  of  opinion  upon  her  part.  The  disagreement  does  not, 
however,  appear  to  be  so  serious  as  to  justify  the  court's  inter- 
position. If  it  should  go  so  far  as  to  become  an  obstruction  to 
the  reasonably  prompt  and  proper  performance  of  the  trust,  it 
will  be  the  duty  of  the  court  to  interfere,  either  by  compelling  the 
trustees  to  perform  their  duty,  or  by  itself  executing  the  trust.  2 
Perry  Trusts  sees.  276,  473,  816.  Justice  Depue,  in  Read  v. 
Patterson,  above  cited,  said:  **A.  court  of  equity  will  examine 
into  the  conduct  of  a  trustee  in  the  execution  of  his  discretionary 
powers,  and  will  assume  control  over  the  trustee's  conduct,  and 
if  need  be  will  take  upon  himself  the  execution  of  the  trust.  But 
the  court  will  exercise  this  prerogative  with  great  caution,  and 
will  not  displace  the  trustee  from  exercising  his  functions  unless, 
npon  a  consideration  of  the  reasons  and  grounds  upon  which  he 
has  acted,  it  appears  that  he  has  abused  his  trust,  and  that  his 
acts  in  the  premises  have  not  been  within  the  limits  of  a  sound 
and  honest  execution  of  the  trust. ' ' 

The  bill  in  this  case  was  filed  within  a  few  months  of  the 
death  of  the  testator.  The  estate  is  a  very  large  one.  The 
trustees  need  time  for  consideration,  and  it  appears  to  me  that, 
before  the  bill  was  filed^  sufQcient  time  was  not  allowed  them  to 
agree  as  to  the  execution  of  the  trust.  It  is  to  be  expected  that  . 
trustees,  especially  where  the  estate  is  large,  will  have  temporary 
disagreements  as  to  the  proper  methods  of  executing  the  trust. 
Eeasonable  time  must  be  allowed  them  to  ascertain  and  consider 
the  elements  that  should  influence  and  control  their  judgmept. 
If,  after  such  time,  the  trustees  in  this  case  should  remain  obsti- 
nately, or  by  conviction,  irreconcilably  divided  in  opinion,  it  will 
be  the  duty  of  the  court  to  interfere. 

The  fact  that  two  of  the  trustees  are  also  cestuis  que  trust ent 
does  not  disqualify  them  from  carrying  out  the  trust,  although 
it  may  possibly  lead  to  conflict  between  their  duty  and  their  in- 
terest. 1  Perry  Trusts,  sees.  297.  A  sale  of  the  property,  it  is 
true,  as  tending  to  increase  their  commissions  as  trustees,  may 
.influence  their  judgment  in  determining  whether  the  property 
should  be  sold,  yet  this  offset  by  the  incentive  that  their  interest 
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will  create  to  obtain  the  best  prices  possible  for  the  property  that 
may  be  sold.  Besides  this,  manifest  manipulation  of  the  trust 
for  the  mere  sake  of  commissions  will  not  only  entitle  a  cestui 
que  trust  to  the  interposition  of  this  court,  but  also  to  the  con- 
demnation of  the  probate  court  when  it  is  called  upon  to  fix  those 
commissions. 

Upon  these  considerations,  the  present   bill  must  be   dis- 
missed. 

NoTS. — See  Epitome  of  Cases:    Tmsts. 


BBOGK  y.  BROOK. 
(90  Ala.  86.) 

Express  trust  in  lands— Parol  evidence  to  establish.  Under 
section  1845  of  the  Alabama  Code,  requiring  express  tmsts  in  land  to  be 
created  in  writing,  a  yerbal  promise  by  the  grantee  in  a  deed  that  he  will 
hold  for  the  nse  of  the  grantor,  and  will  re-convey  to  him  npon  a  given 
contingency,  is  void;  and  in  the  absence  of  some  dear  eyidence  of  frand, 
imposition  or  mistake,  at  the  time  of  the  execution  of  the  oonyeyanoe,  the 
grantee^s  repudiation  of  the  alleged  parol  promise  is  not  a  fraud  against 
which  a  court  of  equity  can  relieve. 

Sec.  438.  Facts  stated.  The  bill  in  this  case  was  filed 
on  the  9th  June,  1888,  by  E.  C.  Brock,  against  his  wife,  Mrs.  M. 
A.  Brock ;  and  sought  to  establish  and  enforce  a  trust  in  a  tract 
of  land  containing  about  70  acres,  which  he  had  conveyed  to  his 
wife  by  deed  of  gift  in  September,  1880.  The  grounds  on  which 
relief  was  sought,  and  the  main  facts  connected  with  the  execu> 
tion  of  the  deed,  are  stated  in  the  opinion  of  the  court.  Mrs. 
Brock,  in  her  answer,  denied  any  verbal  promise  on  her  part,  or 
condition  annexed  to  the  deed,  as  alleged  in  the  bill;  demurred 
for  want  of  equity,  assigning  various  grounds  for  demurrer;  and 
added,  by  way  of  special  plea,  <  <that  respondent  made  no  agree- 
ment in  writing  with  complainant,  such  as  is  set  up  in  said  bill  of 
complaint,  nor  was  any  such  agreement  made  for  her,  bjr  any 
person  duly  authorized  thereto  in  writing;  nor  did  she  make,  or 
authorize  any  person  for  her,  or  in  her  name,  to  make  any  such 
agreement  as  is  set  up  in  said  bill  of  complaint,  in  reference  to 
said  tract  of  land;  and  respondent  avers  that  said  alleged  agree- 
ment in  reference  to  said  land  is  void  under  the  statute  of  frauds, 
and  cannot  be  enforced  against  her."    On  final  hearing,  on  plead- 
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ings  and  proof,  the  chancellor  dismissed  the  bill ;  and  his  decree 
is  here  assigned  as  error. 

SOMEBVILLE,  J. 

Sec.  439.    Express  trusts-Evidence  to  establish. 

The  bill  is  filed  by  the  appellant,  Brock,  against  his  wife,  seek- 
ing to  establish  in  his  behalf  a  trust  in  certain  lands  in  the  city 
of  Anniston,  which  had  been  conveyed  to  her  by  him,  and  after- 
wards sold,  the  proceeds  being  retained  by  the  wife.  The  hus- 
band had  conveyed  the  lands  to  respondent  in  September,  1880, 
after  a  separation  between  them,  brought  about  by  his  own  intem- 
perate habits,  and  his  unkind  treatment  of  her.  The  deed  was 
in  fee  simple,  free  on  its  face  from  any  words  of  condition,  or 
trust.  The  land  was  probably  worth  $2,000  when  the  deed  was 
made.     It  was  sold,  some  seven  years  afterwards,  for  $56,000. 

It  is  Jirst  insisted  that  the  correspondence  between  the  parties 
by  letter  establishes  an  express  trust,  the  recognition  of  which 
will  be  enforced  by  a  court  of  equity;  and  secondly^  that  failing 
in  the  first  contention,  still  the  parol  evidence  establishes  such 
fraud  on  the  part  of  the  grantee  in  obtaining  the  legal  title,  as  to 
constitute  her  a  trustee  ex  maleficio. 

The  original  bill  alleged  that  the  deed  was  accepted  by  Mrs. 
Brock,  upon  the  verbal  condition,  or  promise,  that  if  the  com- 
plainant, who  proposed  going  abroad,  '^returned  home  a  sober 
man,  free  from  his  habits  of  dissipation,"  his  said  wife  would 
<<retum  to  him,  and  live  with  him  as  his  wife,"  and  the  deed  in 
such  event  was  to  become  <<null  and  void,  and  of  no  effect.' 
Otherwise,  the  property  was  to  be  the  wife's  absolutely.  A 
demurrer  being  sustained  to  the  original  bill,  which,  as  we  shall 
see,  was  manifestly  without  equity,  it  was  amended,  by  charging 
that  *  <the  promise  made  by  his  said  wife,  which  led  to  the  execu- 
tion and  delivery  of  said  deed,  conveying  said  land  to  her,  were 
false  and  fraudulent  at  the  time  they  were  made,  and  were  made 
by  her  with  the  intention  of  never  complying  with  them,  at  the 
time  they  were  made. " 

The  answer  of  respondent  explicitly  denies  the  alleged  prom- 
ises, and  all  the  averred  facts  from  which  any  trust,  express  or 
constructive,  could  be  inferred.  The  statute  of  frauds  is  also 
specially  pleaded. 

We  propose  for  the  sake  of  brevity,  and  we  trust  without 
any  sacrifice  of  clearness,  to  consider  the  two  contentions  of  the 
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appellant  measurably  together.  It  is  so  clear  to  our  mind  that 
the  letters  of  the  parties  fail  to  contain  anything  from  which  an 
express  trust  can  be  inferred,  that  we  do  not  deem  it  necessary  to 
dwell  at  any  length  on  this  feature  of  the  case.  The  letter  of 
September  3d,  1880,  written  by  Brock  to  his  wife,  delivered  by 
one  Sloan,  and  which  accompanied  the  delivery  to  her  of  the  deed, 
contains  no  allusions  to  tl^  alleged  promise  or  condition,  but 
affirms,  in  eflfect,  an  unconditional  delivery.  *<1  send  you,"  he 
writes,  *  *the  deed  to  the  Woodstock  place.  You  keep  it  j'our 
self."  There  is  nothing  in  the  subsequent  letters  which  furnish 
any  written  evidence  of  such  a  trust.  It  is  not  declared,  as  we 
have  said,  in  the  deed  itself.  It  does  not  appear  in  the  letter 
accompanying  the  deed.  No  subsequent  letter  of  the  wife  fur- 
nishes evidence  of  it.  No  subsequent  letter  of  the  husband,  the 
alleged  cestui  que  trusty  would  be  competent  to  prove  it  An 
interested  party  cannot  be  permitted,  by  his  own  subsequent 
declarations,  in  writing  or  otherwise,  to  incorporate  an  express 
trust  in  an  absolute  conveyance  previously  executed  by  him. — 2 
Pom.  Eq.  Jur.  sec.  1007.  No  such  letters,  moreover,  are  pro- 
duced, nor  are  their  contents  satisfactorily  proved  even  by  sec- 
ondary evidence.  The  correspondence  can,  however,  be  consid- 
ered in  connection  with  the  oral  evidence  relied  on  to  show  the 
alleged  fraudulent  contrivance  on  the  wife's  part  to  secure  the 
legal  title  to  the  property. 

It  is  clear  to  us  that,  under  the  testimony  in  this  case,  the 
chancellor's  ruling  in  dismissing  the  bill  as  justified  by  the 
principles  declared  by  this  court  in  Patton  v.  Beecher^  62  Ala. 
579.  If  the  conclusions  reached  in  that  case  be  correct,  that,  in 
our  judgment,  is  an  end  of  every  plausible  contention  urged  by 
the  appellant  in  this  case. 

Sec.  440,  Express  trusts— Parol  evidence  to 
establish — Statute   construed  and   cases  reviewed. 

Section  1845  of  the  present  Code  declares:  *«JVb  trust  concern- 
ing lands y  except  such  as  results  by  implication  or  construction 
of  law,  or  which  may  be  transferred  or  extinguished  by  operation 
of  law,  can  he  created^  except  by  instrument  in  writing^  signed  by 
the  party  creating  or  declaring  the  same,  or  his  agent  or  attorney 
lawfully  authorized  thereunto  in  writing."  This  section  corre- 
sponds with  the  seventh  and  eighth  sections  of  the  English  statute 
of  frauds,   and  is  identical  with  section  2199  of  the  Alabama 
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Code  of  1876  which  was  construed  in  the  case  of  Fatton  v. 
Beecher,  supra.  The  clearly  announced  doctrine  of  that  case  is, 
that  the  mere  parol  promise  by  the  grantee  in  a  deed,  that  he  will 
hold  for  the  use  of,  and  reconvey  to  the  grantor  on  request,  or  on  a 
specified  contingency,  is  a  trust  which  is  required  by  the  statute 
to  be  created  or  declared  in  writing;  and  that,  if  it  is  not  so 
created  or  declared,  in  the  absence  of  some  clear  evidence 
of  fraud,  impositioa  or  mistake,  at  the  time  of  the  execution  of 
the  conveyance,  the  grantee's  repudiation  of  the  alleged  parol 
promise  is  not  a  fraud  against  which  a  court  of  equity  can  relieve. 
The  contrary  doctrine,  which  seems  to  have  been  broadly  an- 
nounced  in  Barrell  v,  Ilenrick,  42  Ala.  60,  was  repudiated. 

We  can  add  nothing  to  the  exhaustive  argument  embodied  in 
the  opinion  of  Chief-Justice  Brickell  in  that  case.  The  summary 
of  it  is  contained  in  the  following  extract:  <<The  plain  meaning 
of  the  statute  is,  that  a  trust  in  lands,  not  arising  by  implication 
or  construction  of  law,  cannot  be  created  by  parol — that  a  writing 
signed  by  the  party  creating  or  declaring  the  trust  is  indispensable 
to  its  existence.  Fraud,  imposition  or  mistake,  in  the  original 
transaction,  may  constitute  the  purchaser,  or  donee,  a  trustee  ex 
maleficio.  It  is  fraud  then^  and  not  subsequent  fraud^  if  any 
exist,  which  justifies  a  court  of  equity  in  intervening  for  the  relief 
of  the  party  injured  by  it ;  as  it  is  the  payment  of  the  purchase- 
money  at  the  time  the  title  is  acquired,  which  creates  a  resulting 
trust,  and  not  a  subsequent  payment,  whatever  may  be  the  cir- 
cumstances attending  it. — Barnett  v.  Dougherty ^  32  Penn.  371. 
When  the  original  transaction  is  free  from  the  taint  of  fraud  or 
imposition;  when  the  written  contract  expresses  all  the  parties 
intended  that  it  should;  when  the  parol  agreement,  which  is  sought 
to  be  enforced,  is  intentionally  excluded  from  it;  it  is  difficult  to 
conceive  of  any  ground  upon  which  the  imputation  of  fraud  can 
rest,  because  of  its  subsequent  violation  or  repudiation,  that 
would  not  form  a  basis  for  a  similar  imputation,  whenever  any 
promise  or  contract  is  broken.    Wilson  v.  Watts,  9  Md.  356-436." 

<<It  is  an  annihilation  of  the  statute,''  forcibly  continues  the 
Chief -Justice,  ''to  withdraw  a  case  from  its  operation,  because  of 
such  violation  or  repudiation  of  an  agreement  or  trust  (which)  it 
declares  shall  not  be  made  or  proved  by  parol.  There  can  be  no 
fraud,  if  the  trust  does  not  exist,  and  proof  of  its  existence  by 
parol  is  that  which  the  statute  forbids.     In  any  and  every  case. 
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in  which  a  court  is  called  to  enforce  a  trust,  there  must  be  a 
repudiation  of  it,  or  an  inability  from  accident  to  perform  it.  If 
the  repudiation  is  a  fraud,  which  justifies  interference  in  opposi. 
tion  to  the  words  and  spirit  of  the  statute,  the  sphere  of  operation 
of  the  statute  is  practically  limited  to  breaches  from  accident,  and 
no  reason  can  be  assigned  for  the  limitation.  '*  Patton  v,  Beecher^  * 
62  Ala.  579. 

The  soundness  of  this  reason  seems  to  us  unanswerable.  The 
question  inyolved  has  many  times  been  argued  before  us,  and  the 
authority  of  the  decision  has  since  been  frequently  challenged  at 
the  bar;  but  we  have,  without  doubting  the  correctness  of  the 
principles  stated,  adhered  to  and  re-affirmed  the  construction  of 
the  statute  thus  adopted,  in  many  subsequent  deliverances  more 
or  less  analogous.  White  v.  Farley^  81  Ala.  563  (8  ^S.  Rep. 
215);  KeUey  V.  Karsner,  72  Ala.  106;  Rose  v.  Gibson,  71  Ala. 
35;  Wltaley  v,  Whaley^  71  Ala.  159;  Manning  v,  Pippen,  86  Ala. 
357  (5  S.  Rep.  572;  11  Am.  St.  Rep.  46). 

The  basis  of  this  decision  is  the  settled  principle,  that  a  trust 
will  never  be  raised  by  the  breach  of  a  mere  verbal  promise  to 
purchase  lands,  and  convey  them  on  request.  Or,  as  stated  by 
a  learned  author:  <<The  fraud  which  suffices  to  lay  a  founilation 
for  such  a  trust,  is  not  simply  that  fraud  which  is  involved  in 
every  deliberate  breach  of  contract.^*  "The  true  rule,"  he  adds, 
* 'seems  to  be,  that  there  must  have  been  an  original  misrepresen- 
tation,  by  means  of  which  the  legal  title  was  obtained ;  and  an 
original  intention  to  circumvent,  and  get  a  better  bargain,  by  the 
confidence  reposed."  Brown  on  Stat.  Frauds,  (3d  Ed.),  sec.  94. 
<  'But  in  no  case  will  the  grantee  be  deemed  a  trustee,  if  he  used 
no  fraud  or  deceit  in  getting  this  title,  although  he  verbally 
promised  to  hold  the  land  for  the  grantee."  Sec.  95.  A  like 
rule  was  long  ago  declared  in  Montecute  v.  Maxwell,  1  P.  Wms. 
618,  where  Lord  Chancellor  Parker  said  in  reference  to  the  Eng- 
lish statute  of  frauds:  <*In  cases  ot  fraud,  equity  would  relieve 
even  against  the  words  of  the  statute;  but  where  there  is  no  fraud, 
only  rel3ring  upon  the  honor,  word  or  promise  of  the  defendant, 
the  statute  making  these  promises  void,  equity  will  not  interfere." 
As  said  by  Mr.  Browne,  in  reference  to  this  case,  if  there  be  hot 
some  distinction  such  as  this,  <  'there  is  an  end  of  the  statute  of 
frauds  so  far  as  courts  of  equity  are  concerned." 

The  doctrine  of  Patton  v,  Beecher,  supra,  is  fully  approved 
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and  Bustained  by  Mr.  Pomeroy  in  his  work  on  Equity  Jarispra- 
dence,  sees.  1055-1056:  **In  order,"  he  observes,  * *that  the  doc- 
trine of  trusts  ex  malefido  with  respect  to  land  may  be  enforced 
under  any  circumstances,  there  must  be  something  more  than  a 
mere  verbal  promise,  however  unequivocal,  otherwise  the  statute 
of  frauds  would  be  virtually  abrogated;  there  must  be  an  element 
of  positive  fraud  accompanying  the  promise^  and  by  means  of 
which  the  acquisition  of  the  legal  title  is  wrongfully  consum- 
mated. Equity  does  not  pretend  to  enforce  verbal  promises,  in 
the  face  of  the  statute;  it  endeavors  to  prevent  and  punish  fraud, 
by  taking  from  the  wrongdoer  the  fruits  of  his  deceit;  and  it 
accomplishes  this  object  by  its  beneficial  and  far-reaching  doctrine 
of  constructive  trusts: ' ' 

The  true  philosophy  of  this  doctrine  is  thus  succinctly  stated 
by  the  same  author,  in  a  note  to  the  case  of  Glass  v,  Hulhert,  102 
Mass.  24  (3  Am.  Rep.  418),  criticized  by  him:  <<The  principle  is 
unalterably  fixed  in  the  foundation  of  the  jurisprudence,  that 
equity  will  not  softer  a  statute,  passed  for  the  purpose  of  pre- 
venting fraud,  to  be  used  as  an  instrument  for  accomplishing 
fraud;  the  statute  will  be  uplifted^  when  necessary  to  prevent 
such  a  result."  2  Pom.  Eq.  Jur.  sec.  867,  p.  341,  note.  Or,  as 
said  by  Lord  Westbury,  in  McCormick  r.  Grogan,  L.  R.  4  H. 
L.  82:  ''The  court  does  not  set  aside  the  act  of  Parliament,  but 
it  fastens  upon  the  individual  who  gets  the  title  under  that  act, 
and  imposes  upon  him  a  personal  obligation,  because  he  applies 
the  act  as  an  instrument  for  accomplishing  a  fraud. " 

In  the  case  of  Manning  v,  Pippen,  86  Ala.  357  (5  S.  Rep. 
572;  11  Am.  St.  Rep.  46),  supra^  the  principle  declared  in  Pat- 
ton  V,  Beecher  was  applied  to  the  case  of  a  grantee  in  a  deed  pro- 
curing his  title  by  a  fraudulent  promise  to  execute  a  will.  It 
was  said:  "If  there  was  a  fraudulent  intent  in  obtaining  the  deed^ 
without  intention  to  make  the  will,  and  pursuant  to  it  the  will  was 
not  made,  then  the  question  of  the  statute  of  frauds  becomes  imma- 
terial." In  such  a  case,  it  was  said,  the  court  would  hold  the 
grantee  to  be  a  trustee  ex  malefido. 

The  main  point  which  we  wish  to  emphasize  is,  that  the 
mere  breach  of  an  oral  agreement,  standing  alone,  though  often 
a  moral  wrong,  is  not  sufficient  to  establish  that  fraud  in  procur. 
ing  the  title  which  is  requisite  to  render  the  grantee,  or  devisee, 
a  trustee  ex  malefido]  although  the  fact  of  such  breach  may,  of 
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course,  be  looked  to,  in  connection  with  the  other  circumstances 
of  the  case,  as  sometimes  constituting  one  of  several  links  in  a 
chain  of  facts  going  to  prove  fraud.  If  this  were  not  so, 
the  statute  of  frauds  would  practically  be  repealed,  because  no 
case  can  arise  in  the  courts  under  it,  except  where  such  a  breach 
is  charged,  other  than  cases  of  fraud,  either  positive  or  constructive. 
And  hence,  «*it  seems  to  be  requsite,"  as  said  by  the  often  quoted 
words  of  Chief -Justice  Gibson  in  Hoge  v.  Hoge,  1  Watts,  163  (26 
Am.  Dec.  52),  <' that  there  should  appear  to  have  been  an  agency, 
active  or  passive,  on  the  part  of  the  devisee  (or  grantee)  in  procur- 
ing the  devise '(or  deed).**  The  same  view,  in  effect,  is  taken  in 
Williams  v,  Vreeland,  32  N.  J.  Eq.  734.  *<Parol  evidence,"  it  is 
there  said,  <  <is  not  admissible  to  vary  a  will.  The  ground  upon  which 
such  trust  is  set  up  is  simply  that  of  fraud,  practiced  by  the  party 
on  whom  the  trust  is  sought  to  be  fastened,  and  nothing  short 
of  this  can  ever  be  held  sufficient.  For  the  prevention  of  fraud, 
the  trust  is  engrafted  on  the  gift  by  admitting  parol  testimony, 
in  order  to  prevent  the  donee  from  appropriating  property  to  a 
purpose  different  from  that  for  which  he  undertook  to  hold  it." 

The  great  point  of  difficulty  in  the  adjudged  cases,  bearing 
on  this  subject,  seems  to  me  to  arise  from  the  differences  of  opin- 
ion as  to  what  facts,  additional  to  a  mere  breach  of  promise  by  a 
grantee,  or  devisee,  are  requisite  in  order  to  establish  such  fraud 
as  will  constitute  the  promisee  a  trustee  ex  maleficio.  But  we 
need  pursue  this  discussion  no  further.  We  are  satisfied  with 
the  rule  announced  in  Patton  v.  BeecJier,  62  Ala.  579,  although 
there  are  many  authorities  which  ably  maintain  the  opposite  view. 
The  following  may  be  consulted  with  profit,  some  of  which  sup- 
port, and  others  of  which  are  opposed  to  the  foregoing  view:  2 
Pom.  Eq.  Jur.  sees.  1055-1056;  Chamhliss  v.  Srnithj  30  Ala. 
3G6;  8  Am.  &  Eng.  Encyc.  Law,  737-738;  Glass  v.  ffulbert,  102 
Mass.  24  (3  Am.  Eep.  418,  in  connection  with  2  Pom.  Eq.  Jur. 
sec.  867,  note)]  Murrell  v,  Watterson,  7  Kan.  197;  Rasdall  v, 
Easdall,  9  Wis.  379;  Box  v,  Stanford,  13  Smedes  &  M.  93  (51 
Am.  Dec.  142;  note,  144-146);  JlfarsAman  v.  Conklin,  21  N.  J. 
Eq.  546 ;  2  Reed  on  Stat.  Frauds,  sees.  822-823 ;  2  Story's  Eq. 
Jur.  sec.  781 ;  Levy  v.  Brush,  45  N.  Y.  589 ;  Wood  v.  Rahe,  96 
N.  Y.  414  (48  Am.  Rep.  640);  Rose  v.  Harden,  35  Kan.  106  (10 
Pac.  Rep.  554;  57  Am.  Rep.  145);  Ryan  v.  Box.  34  N.  Y.  307 
(90  Am.  Dec.  696);  Johnson  v.  Huhhell,  2  Stockt.  Ch.  332  (66 
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Am.  Dec.  773);  Brison  v.  Brison,  75  Cal.  525  (17  Pac.  Rep.  689; 
7  Am.  St.  Rep.  189);  and  the  many  other  cases  cited  in  the  excel- 
lent briefs  of  counsel. 

Sec.  441.    Besume  of  facts  and  application  of 

the  law  thereto.  In  applying  the  above  declared  principles 
to  the  facts  of  this  case,  we  need  scarcely  add  that  it  must  be 
done  in  full  recognition  of  the  rule  of  equity  governing  the  char- 
acter of  proof  required  in  cases  of  this  nature.  No  parol  trust 
will  be  engrafted  on  a  legal  title,  which  the  instrument  of  con- 
veyance makes  absolute  on  its  face,  unless  with  the  greatest 
caution,  and  where  the  fraud  necessary  to  create  the  trust  is 
established  by  clear  and  convincing  proof. 

The  salient  facts  are:  The  deed  in  question  was  made  to 
the  wife  without  any  suggestion,  or  procurement  whatever  on  her 
part,  and  during  the  period  of  separation,  when  there  was  to  some 
extent  a  suspension  of  that  mutual  confidence  incident  to  the 
marital  relation.  The  idea  of  the  conveyance  originated  with  the 
husband,  unsolicited  by  the  grantee, — it  matters  not  whether  in  a 
motive  to  rescue  the  property,  then  worth  only  about  two  thous- 
and  dollars,  from  the  hazard  of  financial  wreck  nearly  always 
incident  to  drunken  habits,  or  to  make  some  slight  reparation  for 
the  wrongs  against  marital  loyalty,  or  to  enable  a  struggling 
wife  to  put  bread  into  the  mouths  of  her  four  children,  to  whom 
the  grantor  owed  the  high  duty  of  maintenance  and  education. 

More  than  this ;  the  wife  at  first  refused  to  accept  the  deed, 
and  persisted  in  declining  to  do  so,  until  she  finally  yielded  to  the 
persuasion  of  her  father,  and  the  further  solicitations  of  her  hus- 
band.  It  is  an  important  fact  that,  even  according  to  the  aver- 
ments of  the  bill,  the  deed  created  in  the  wife  an  interest  which 
was  to  be  absolute,  un^iV  the  alleged  verbal  condition  was  fulfilled. 
The  property  was  to  be  hers  in  fee  simple,  unless  the  grantor  (1) 
reformed  his  intemperate  habits,  and  (2)  returned  to  live  with  her 
so  as  to  resume  his  marital  relations.  These  alleged  conditions 
were  conditions  subsequent,  and  were  verbal. 

The  evidence  shows  that,  on  a  former  occasion,  after  a  like 
separation,  originating  in  like  unfortunate  causes,  Mrs.  Brock 
had  been  forced  by  cruel  treatment  to  leave  her  husband' s  home, 
but  had  returned  at  his  solicitations,  and  on  the  faith  of  his 
xissurances  of  repentance  and  promises  to  reform.  This  experi- 
ment at  reconciliation  proved  a  failure  through  his  fault.     He 
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again  fell  a  victim  to  his  tyrannical  habits  of  intemperance.  He 
again  abused  and  maltreated  her,  and  she  was  forced  to  seek  ref- 
uge for  protection  in  her  father's  household.  These  facts  are 
pertinent  to  the  question  of  her  good  faith  (1)  in  yielding  to  the 
husband's  solicitations  to  accept  the  deed;  and  (2)  in  refusing  to 
again  make  the  experiment  of  resuming  with  him  the  closest  of 
possible  relations  to  which  human  afTection  and  confidence  can 
give  origin. 

The  evidence  possibly  does  not  furnish  such  clear  and  con- 
vincing proof  of  the  alleged  oral  promise  as  we  could  desire,  even 
were  the  question  of  its  existence  regarded  as  material  to  the 
decision  of  this  case.  But,  conceding  that  it  was  implied  from 
the  facts,  there  is  no  satisfactory  proof  that,  at  the  time  the  deed 
was  accepted,  the  wife  entertained  any  fraudulent  purpose  not  to 
carry  it  out.  We  have  not  failed  to  scrutinize  the  evidence 
adverted  to  by  appellant's  counsel  as  tending  to  prove  this  con. 
tention;  but  it  falls  far  short  of  convincing  us,  when  viewed  in 
connection  with  the  other  pregnant  facts  of  the  case  bearing  on 
this  issue. 

If  there  was  such  a  verbal  promise,  the  subsequent  failure  to 
observe  it  was  a  mere  breach  of  contract,  the  proof  of  which 
would  be  excluded  by  the  very  terms  of  the  statute.  The  effort 
is  nothing  more  than  an  attempt  to  qualify  an  absolute  title  in  fee 
simple,  by  oral  evidence  of  an  alleged  extrinsic  agreement  by  the 
grantee  to  re-convey  on  a  condition  subsequent  not  included  in 
the  writing.  This  is  not  permissible.  It  has  often  been  said  that 
courts  of  equit}'  will  not  sit  to  take  jurisdiction  of  mere  questions 
of  morality  involved  in  breaches  of  contract,  untainted  with  fraud, 
imposition,  or  mistake.  When  sitting  as  courts  of  conscience, 
they  do  so  to  enforce  the  virtue  of  honesty  in  accordance  with  the 
settled  principles  of  a  system  of  jurisprudence,  not  according  to 
vague  ideas  of  what  may  be  considered  morally^  as  opposed  to 
what  is  legally  right  or  wrong. 

We  entertain  no  doubt  of  the  proposition,  that  the  answer 
sufficiently  presents  the  issue  upon  which  the  decision  of  this  case 
is  made  to  turn.  « Section  1845  of  the  Code,  above  construed,  is 
commonly  understood  to  be  a  part  of  our  statute  of  frauds,  though 
not  so  technically  arranged  in  our  Code  under  this  statutory 
nomenclature,  corresponding  as  it  does  with  the  analogous  sec 
tions  7  and  8  of  the  English  statute  of  29  Charles  II.  That,  how- 
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ever,  is  not  material.  The  facts  are  pleaded  which  bring  the 
present  case  within  the  influence  of  this  section,  and  that  is  all 
that  is  necessary. 

The  rulings  of  the  chancellor  are  all  in  accordance  with  the 
views  above  presented,  and  his  decree  must  be  affirmed. 

NoTs. — See  Epitome  of  oases:    Trusts. 


VENDOR'S  LIEN. 

PETEES   V.  TITNELL. 
(48  Minn.  478.) 

Vendor's  lien— Gross  sale  of  real  and  personal  property. 

No  vendor's  lien  arises  in  case  of  a  sale  of  both  real  and  personal  prop- 
erty, for  one  entire  smn,  no  distinct  price  being  set  npon  either. 

Same— Sale  of  realty— Uncertain  oonsideratlon.  A  vendor 
of  land  is  not  entitled  to  a  lien  to  enforce  the  performance  of  the  oonsid^ 
oration  when  it  is  of  snoh  a  nature  that  the  court  can  not  definitely  asoer^ 
tain  the  amount  of  the  charge  to  be  imposed  upon  the  land. 

Dickinson,  J. 

Sec  442.  Facts  stated.  This  is  an  appeal  by  the 
plaintiffs  from  an  order  sustaining  a  demurrer  to  the  complaint 
The  facts  set  forth  in  the  complaint  may  be  briefly  stated  as  fol- 
lows: In  1877  the  plaintiffs,  who  are  husband  and  wife,  owned 
the  land  which  is  the  subject  of  this  action,  consisting  of  160 
acres,  it  being  their  fai'm.  In  that  year  they  entered  into  an 
agreement  with  their  son,  the  defendant  Frederick  Peters,  Jr., 
for  the  sale  and  transfer  to  him  of  the  farm,  and  certain  valuable 
personal  property,  in  consideration  of  a  written  agreement  on  his 
part  which  is  fully  set  forth  in  the  complaint.  The  general  nature 
of  this  agreement  of  the  son  was  in  part  for  the  support  of  the 
plaintiffs  during  their  lives,  the  specific  agreement  being  that  he 
should  pay  to  them  yearly  a  stated  sum  of  money;  provide  them 
with  stated  quantities  of  farm  produce,  the  use  of  a  cow,  and  of 
two  sheep,  as  long  as  sheep  should  be  kept  on  the  farm ;  one- 
fourth  of  all  the  eggs  produced  on  the  farm;  to  provide  a  room 
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for  their  occupancy;  and  to  make  certain  provision  for  and  pay- 
ments to  other  persons  named,  in  certain  specified  contingencies. 
In  consideration  of  this  agreement  the  plaintiffs  conveyed  the 
land  to  their  son  by  warranty  deed  expressing  the  consideration 
of  $1,500.  The  written  agreement  of  the  grantee,  although  con- 
temporaneous with  the  deed,  was  not  referred  to  therein.  In  1879 
the  said  grantee,  Frederick,  Jr.,  with  the  consent  of  the  plain- 
tiffs and  for  their  benefit,  conveyed  the  farm  to  the  defendant 
Reiners,  the  consideration  being  an  agreement  by  Reiners  to 
assume  and  perform  the  said  obligations  of  Frederick,  Jr. ,  to  the 
plaintiffs.  In  1881,  Reiners,  with  the  consent  of  the  plaintiffs, 
sold  and  conveyed  the  farm  to  the  defendant  Tunell,  the  consid- 
eration being  an  agreement  by  the  latter  to  assume  and  perform 
the  same  obligations ;  and  he  received  the  said  personal  property, 
and  went  into  possession  of  the  farm.  In  1883,  Tunell,  without 
the  knowledge  or  consent  of  the  plaintiffs,  and  with  intent  to 
defraud  them,  sold  and  conveyed  80  acres  of  the  land  to  the 
defendant  August  Hintz,  40  acres  to  the  defendant  Henry  Peters, 
and  the  remaining  40  acres  to  the  defendant  George  Steep.  The 
title  thus  conveyed  still  remains  in  the  three  grantees  last  named. 
The  plaintiffs  were  compelled  to  leave  the  farm  in  1882  because 
they  were  not  provided  with  the  means  of  maintenance.  The 
defendants  Frederick  Peters,  Jr.,  Reiners,  and  Tunell  have  failed 
to  perform  the  obligations  assumed  by  them,  successively,  $1,000 
of  the  money  agreed  to  be  paid  being  now  unpaid,  and  they  are 
now  insolvent.  All  of  the  successive  grantees  of  the  land  had 
knowledge  of  the  terms  and  conditions  of  these  agreements  made 
for  the  support  of  the  plaintiffs. 

8ec.  443.  Vendor's  lien — Sale  of  real  and  per- 
sonal property  together.  The  plaintiffs  seek  such  relief 
as  might  be  had  upon  a  vendor's  lien.  It  is  indeed  apparent  that 
they  have  no  remedy,  as  respects  the  land,  unless  it  is  to  be  con- 
sidered that  they  enjoyed  the  equitable  right  of  a  vendor's  lien 
to  secure  the  performance  of  the  agreement  made  for  their  sup. 
port.  The  conveyance  by  deed  from  the  plaintiffs  having  beeu 
absolute,  without  condition,  and  without  fraud,  the  subsequent 
breach  of  the  personal  obligation  of  the  grantee,  which  was  the 
consideration  for  the  conveyance,  did  not  affect  the  title  which 
had  been  thus  effectually  transferred.  As  to  the  validity  and 
legal  effect  of  the  deed  to  the  plaintiff's  son,  no  question  can 
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arise.  It  is  not  alleged  to  have  been  procured  by  any  solicitation 
or  undue  influence,  or  that  the  transaction  was  affected  by  frauds 
or  that  the  grantors  suffered  under  any  mental  infirmity.  It 
appears  from  the  complaint  that  the  agreement  for  the  plaintiff's 
support  in  the  manner  set  forth  was  made  in  consideration  of  the 
sale  and  transfer  both  of  the  land  and  of  ' 'certain  valuable  per- 
sonal property, "  and,  so  far  as  appears,  without  any  price  or  con- 
sideration being  fixed  upon  the  two  classes  of  property  separately; 
the  sale  and  transfer  of  the  whole  property  being  the  entire  and 
unapportioned  consideration  for  the  agreement  for  support.  But 
as  a  vendor' s  lien  does  not  arise,  according  to  the  common  law, 
from  a  sale  and  delivery  of  personal  property,  but  is  confined  to 
sales  of  real  estate,  it  follows  that  the  plaintiffs  did  not  acquire  a 
lien  to  secure  the  performance  of  this  contract,  which,  according 
to  the  complaint,  was  the  consideration  or  price  for  the  sale  of  both 
the  personal  property  and  the  land,  without  distinction.  String- 
fellow  V.  Ivie,  73  Ala.  209 ;  Wilkinson  v,  Parmer,  82  Ala.  367  (3 
S.  Rep.  4);  McCandlishv.  Keen,  13  Grat.  615;  2  Jones,  Liens, 
sec.  1072. 

Sec  444.  Same— Deflniteness  of  the  considera- 
tion. But  upon  broader  grounds  we  arrive  at  the  same  conclu- 
sion. It  is  in  accordance  with  what  is  deemed  to  be  the  greater 
weight  of  authority  that  a  vendor  of  real  property  is 
not  entitled  to  an  implied  equitable  lien  to  secure  the  perform, 
ance  of  the  consideration  when  that  is  of  such  a  nature,  as  is  that 
in  this  case,  that  the  court  cannot  accurately  ascertain  and  define 
the  amount  of  the  charge  to  be  imposed  upon  the  land  and 
enforced  out  of  it.  Arlin  v.  Proton,  44  N.  H.  102;  BrawJey  v» 
Catron,  8  Leigh,  522;  Hiscoch  v,  Norton,  42  Mich.  320  (3  N.  W. 
Rep.  868);  Clark  v.  Royle,  3  Sim.  499;  1  Perrj-,  Trusts,  (4th 
Ed.)  sec.  235;  Jones,  Liens,  sec.  1071.  In  Hammond  v.  Peyton, 
34  Minn.  529  (27  N.  W.  Rep.  72),  it  was  shown  that  the  tendency 
both  of  adjudication  and  of  legislation  was  opposed  to  an  ex. 
tension  of  the  doctrine  of  vendor's  lien  beyond  what  might  be 
regarded  as  the  established  rules  of  equity  upon  the  subject;  and 
reasons  were  there  suggested  why  this  policy  of  restric- 
tion, rather  than  of  extension,  should  be  pursued.  Those 
reasons,  and  the  principle  of  that  decision,  are  appli- 
cable to  affect  the  decision  of  this  case.  While  there  are  some 
decisions  which  support  the  right  of  lien  in  similar  cases,  it  is 
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considered  that  the  stronger  current  of  authority  is  the  other  way, 
that  the  stronger  reasons  are  opposed  to  it,  and  that  to  allow  the 
implication  of  a  reserved  lien  in  this  case  would  be  extending  the 
doctrine  beyond  its  hitherto  established  limits.  Indeed  the  prac- 
tical difficulty  of  enforcing  such  a  lien,  in  a  case  like  this,  is  in 
itself  a  reason  against  the  existence  of  the  lien.  The  contract  was 
jiot  to  be  performed  by  a  single  act,  and  once  for  all ;  but  per- 
formance was  to  extend  indefinitely  over  a  period,  it  might  be,  of 
many  years,  and  was  to  consist  of  various  acts  besides  the  pay- 
ment of  money.  What  was  required  to  be  done  was  contingent 
and  uncertain,  depending  upon  future  events  impossible  to  be 
calculated  or  ascertained,  and  this  uncertainty  as  to  what  was  to 
be  done  would  contipue  indefinitely.  There  was  no  lien,  unless  it 
existed  from  the  beginning,  at  the  time  of  the  conveyance,  and 
before  any  obligation  had  become  defined,  certain,  and  ascertain- 
able. It  certainly  has  not  been  generally  supposed  that  the  doc- 
trine of  vendor's  lien  extended  to  contracts  of  such  a  nature. 

Order  affirmed. 

NoTx. — See  Epitome  of  cases:    Vendor's  Liens. 


WASTE. 

SHEBRILL  V.  CONNOR. 
(107  N.  O.  680.) 

WsAte— Definition  of.  Waste  is  defined  to  be  <'a  spoiling  or 
destroying  of  the  estate,  with  respect  to  bnildings,  wood  or  soil,  to  the 
lasting  injnry  of  the  inheritance;"  bnt  in  the  application  of  this  definition 
conrts  and  jnries  should  be  governed  by  the  facts  and  circumstances  bqt- 
roonding  each  particular  case. 

Permissive  wa43te.  Under  the  Code  of  North  Carolina,  sees.  624- 
680,  **a  tenant  in  dower  or  other  life  tenant,  who  by  neglect  or  wanton- 
ness, occasions  permanent  waste  or  injnry  to  the  inheritance,  whether 
voluntary  or  permissive,  thereby  subjects  himself  to  liability  to  pay  the 
actual  damages,  or  treble  damages,  at  the  discretion  of  the  Judge,  and 
also  to  forfeit  the  place  wasted  on  a  day  to  be  fixed  by  the  Judge,  if  she 
Bhould  meantime  fail  to  pay  the  damage  recovered  of  her." 
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Sec.  445.  Facts  stated.  The  complaint  shows  thai 
Henry  W.  Connor,  late  a  resident  of  said  county  of  Lincoln,  died 
in  said  county  intestate  on  the  15th  day  of  January,  1866,  leav- 
ing the  defendant  Mary  L.  Connor,  his  widow,  seized  and  pos- 
sessed of  a  large  amount  of  real  estate,  a  part  of  which  was  duly 
allotted  and  set  apart  to  said  defendant,  his  widow,  on  her  dower; 
that  the  plaintiffs,  one  of  whom  was  a  minor,  are  the  reversion- 
ers, claiming  under  the  will  of  H.  W.  Connor,  deceased,  defend- 
ant's husband  at  the  time  of  his  death ;  that  the  plantation,  at  the 
time  the  defendant  became  possessed  thereof  as  aforesaid  as  her 
dower,  was  in  good  condition  and  repair,  was  very  valuable,  and 
was  estimated  by  the  jury  who  allotted  it  to  her  as  dower,  and 
was  reasonably  worth  $25,000,  and  that  the  defendant  has  so 
negligently  and  wrongfully  wasted  and  damaged  the  same,  and 
permitted  the  same  to  become  wasted  and  damaged,  as  hereinbe- 
fore alleged,  and  by  cutting  and  destroying  and  carrying  away 
valuable  timber  growing  thereon,  and  by  failing  and  neglecting 
to  provide  proper  ditches  and  drainage  of  said  land,  and  by  her 
negligent  and  improper  mode  of  cultivating  the  same,  and  by 
permitting  and  directing  clearing  original  timbered  land  which 
was  not  needed  for  cultivation,  and  by  negligently  and  wrong- 
fully damaging,  destroying  and  permitting  to  be  damaged  and 
destroyed  the  dwelling-house,  out-houses  and  fences  situated 
thereon,  and  by  her  negligent  and  willful  failure  to  use  the  said 
plantation  in  a  proper  and  prudent  manner,  the  same  has  been 
thereby  greatly  and  permanently  injured,  and  the  reversionary 
interests  of  the  plaintiffs  therein  greatly  and  seriously  damaged 
and  reduced  in  value.  There  was  testimony  tending  to  establish 
the  facts  alleged,  and  other  testimony  in  rebuttal. 

The  other  facts  are  set  out  in  the  opinion. 

Avert,  J. 

Sec.  446.  Waste — As  to  what  constitutes  waste. 

The  defendant's  first  contention  is  that  the  judge  below  erred  in 
instructing  the  jury  that  she  was  liable  for  permissive  waste. 
Waste  is  defined  to  be  *  'a  spoiling  or  destroying  of  the  estate  witt 
respect  to  buildings,  wood  or  soil,  to  the  lasting  injury  of  the 
inheritance."  The  statute  of  Marlbridge  made  the  tenant  in  dower 
liable  at  common  law  for  single  damages,  and  that  of  Gloucester 
provided  subsequently  that  he  should  forfeit  the  place  wherein 
the  waste  was  committed,  and  treble  damages  to  him  that  had  the 
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inheritance.  But  we  fail  to  find  any  express  authority  from  the 
£nglish  Courts  to  sustain  the  view  that  a  tenant  in  dower  is  gen- 
erally answerable  for  permissive,  as  well  as  voluntary,  waste, 
though  our  own  text- writers  maintain  that  all  life  tenants  are 
liable,  like  insurers,  for  all  injuries  to  buildings,  whether  pur- 
posely done  or  negligently  permitted,  except  such  as  is  caused  by 
act  of  God  or  the  public  enemy,  or  by  consent  of  the  reversioner. 
While  the  courts  of  this  country  have  generally  adhered  to  the 
old  definition  of  waste  that  we  have  already  given,  they  have  uni- 
formly maintained  that  what  is  permanent  injury  to  the  inher- 
itance must,  of  necessity,  depend  often  upon  the  circumstances 
attending  a  particular  case,  and  that  rules  laid  down  in  England, 
for  determining  what  acts  constituted  waste  there,  were  not  always 
applicable  in  a  new  country,  where  the  same  acts  might  prove 
beneficial,  instead  of  detrimental,  to  the  inheritance.  Gaston,  J. 
in  Shine  v.  Wilcox,  1  Dev.  &  Bat.  Eq.  631,  says:  "While  our 
ancestors  brought  over  to  this  country  the  principles  of  the  com- 
mon law,  these  were,  nevertheless,  accommodated  to  their  new 
condition.  It  would  have  been  absurd  to  hold  that  the  clearing 
of  the  forest,  so  as  to  fit  it  for  the  habitation  and  use  of  man,  was 
waste.  ♦  ♦  *  'WTe  also  hold  that  the  turning  out  of 
exhausted  lands  is  not  waste."  The  Court,  in  that  case,  reached 
the  conclusion  that  it  was  for  the  jury  to  determine  whether,  in 
clearing  additional  land  or  turning  out  that  which  had  been 
exhausted,  the  tenant  for  life  acted  as  a  prudent  owner  in  fee 
would  have  done,  had  he  been  cultivating  the  land  for  a  support 
or  for  profit.  Substantially  the  same  reasoning  is  adopted  in 
other  cases  decided  before  and  since  that  opinion  was  delivered, 
here  and  in  other  States.  Sheppard  v,  Sheppard,  2  Hay,  382 ; 
Ballentine  V,  Poyner,  2  Hay,  110;  Lambeth  v,  Warner j  2  Jones 
Eq.,  165;  Crawley  v,  Timberlake,  2  Ired.  Eq.,  460;  Davis  v.  Gil- 
liamy  5  Ired.  Eq.,  308;  Dorsey  v.  Moore,  100  N.  C.  44;  Bastings 
V.  Crankleton,  3  Yeates,  261 ;  Clemence  v,  Steere,  1  R.  I.  272  (53 
Am.  Dec.  621);  Wilson  v.  Edwards,  2  Foster  (N.  H.),  517;  Ear- 
vey  V,  Harvey,  41  Vt.  373. 

In  King  v.  Miller,  99  N.  C.  583,  the  Court  approved  the 
charge  of  the  judge  below,  in  which  he  had  said,  in  substance, 
that  it  must  be  left,  in  large  measure,  to  the  discretion  of  the 
jury  to  say  whether  the  destruction  of  timber  or  giving  up  a  cul- 
tivated field,  and  permitting  bushes  to  grow  and  take  possession 
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of  it,  in  the  light  of  the  evidence  in  the  case,  had  proved  a  last, 
ing  injury  to  the  inheritance.  The  late  Chief  Justice  gave  to  the 
entire  charge  of  the  learned  Judge  who  tried  the  case  the  unquali- 
fied approval  of  this  Court,  and  reiterated  the  general  proposition 
that  <  'while,  in  its  essential  elements,  wajste  is  the  same  in  this 
country  and  in  England,  being  a  spoil  or  destruction  in  houses, 
trees  and  the  like,  to  the  permanent  injury  of  the  inheritance, 
yet,  in  respect  to  acts  which  constitute  wastey  the  rule  that  governs 
in  a  new  and  unopened  land,  covered  largely  with  primeval 
growth,  must  be  very  diflferent. ' ' 

We  have  quoted  the  language  used  in  these  cases  by  this 
Court,  not  because  the  point  decided  was  identical  with  that  in- 
volved here,  but  to  show  that  the  true  test  for  determining  what 
is  waste,  voluntary  or  permissive,  is  ordinarily  involved  in  the 
question,  whether,  in  view  of  the  evidence  in  a  particular  case,  the 
act  complained  of  was  productive  of  permanent  impairment  of  the 
value  of  the  inheritance.  In  ascertaining  whether  a  given  act  or 
omission  falls  within  the  rule,  and  subjects  the  tenant  to  liabil- 
ity, the  condition  of  the  land  when  dower  was  assigned  should  be 
compared  with  its  state  during  the  period  for  which  damage  is 
claimed. 

It  appears  from  a  review  of  the  pleadings  and  evidence  that 
Connor,  the  husband  of  the  defendant  and  the  ancestor  through 
whom  plaintiffs  claim  the  reversion,  was  the  owner  of  a  lai^e 
number  of  slaves  and  an  extensive  body  of  land,  lying  in  two  or 
three  counties,  and  that  his  dwelling-house  was  the  headquarters 
or  base  of  his  farming  operations,  and  the  place  where  his  slaves 
resided  in  cottages  ranged  around  his  house,  and  the  horses  and 
mules  necessary  to  work  the  farm,  and  cattle,  hogs  and  sheep 
necessary  to  furnish  food  for  the  family  and  slaves  were  kept 
This  court  can  take  notice  of  the  fact  that  the  bams  formerly 
used  at  such  establishments  have  often,  if  not  generally,  proven 
too  large  to  be  kept  up  by  an  owner  who  survived  the  war  long 
enough  to  accommodate  himself  to,  and  arrange  his  business  in 
relation  to  the  changed  condition  as  to  labor  and  alterations  in 
methods  consequent  upon  emancipation.  When  it  became  nec- 
essary to  build  tenement-houses  at  suitable  points  for  the  accom- 
modation of  the  lessees  of  different  sections  of  the  estate,  the  negro 
cabin,  the  large  smoke-house  for  the  storage  of  bacon,  and  the 
large  barn  for  the  protection  of  all  the  stock  needed,  possibly  to 
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operate  the  entire  farm,  were  no  longer  useful,  and  were  often  torn 
down,  or  suffered  to  fall  into  decay,  and  were  replaced  by  others 
of  a  size  suited  to  the  new  state  of  affairs.  If  it  was  proper 
when  our  ancestors  were  transplanted  in  America  to  look  to  the 
reason  of  the  common  law,  and  hold  that  under  different  condi- 
tions, in  .an  undeveloped  country,  the  clearing  of  hind  by  a  life- 
tenant  should  no  longer  be  held  j>er  se  to  amount  to  waste,  with, 
out  regard  to  its  effect  upon  the  interest  of  a  reversioner,  there 
are  reasons  equally  as  potent  for  leaving  a  jury  with  explicit 
instructions  to  determine  whether  a  prudent  owner  of  the  fee,  if 
in  possession  in  lieu  of  the  life-tenant,  would  have  suffered  the 
barn,  or  other  building,  unsuitable  because  of  its  great  proper- 
tions,  to  his  wants  in  the  new  state  of  society,  to  have  fallen  into 
decay  rather  than  incur  the  cost  of  repair. 

Sec.  447.    Pennissive  waste.    Upon  this  subject,  the 

charge  of  his  Honor  was  not  sufficiently  clear  and  specific,  though 
it  was,  in  the  main,  an  elaborate  and  correct  exposition  of  the 
law  except  as  to  this  and  one  other  point.  The  paragraph  com- 
plained of  was  as  follows:  <*It  is  the  duty  of  the  defendant  to 
keep  the  barn  and  necessary  and  proper  farm-houses  and  the 
residence-houses  in  an  ordinary  condition,  and  to  repair  them  as 
much  as  is  consistent  with,  and  required  by,  the  ordinary  usage 
and  care  of  such  buildings.  If  the  defendant  sat  by  and  per- 
mitted the  roofs  of  the  dwelling  to  rot,  the  bam  to  fall  in,  the 
out-houses  to  decay,  etc. ,  such  negligence  constitutes  permissive 
waste,  if  thereby  lasting  injury  is  inflicted  on  the  inheritance. " 
Under  this  instruction,  the  jury  must  have  inferred  that  the 
«*barn,  necessary  out- houses  and  dwelling-house*'  must  be  kept, 
at  all  events,  in  '^ordinary  repair,"  even  if  it  were  such  a  gigan- 
tic structure  that  a  prudent  owner  of  the  whole  fee  would  not 
have  kept  it  in  repair.  The  qualificatio{i  appended  to  the  next 
sentence  does  not  affect  this  sentence,  and  the  words  <  <as  much 
as  is  consistent  with,  and  required  by,  the  ordinary  usage  and 
care  of  such  buildings, '  *  convey  the  idea  that  the  repairs  should 
have  been  of  the  kind  usually  made  on  such  buildings,  but  that 
repairs  to  some  extent  must,  in  any  event,  have  been  made  to 
the  barn.  The  question  whether  the  barn  was  such  a  one  as  a  pru- 
dent owner  in  fee  would  have  felt  that  he  ought  to  keep  up,  in 
order  to  prevent  permanent  injury  to  the  inheritance,  was  not 
passed  upon  by  the  jury. 
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In  instructing  the  jury  as  to  the  amount  of  damages  to  be 
allowed  for  permissive  waste,  the  Judge  left  them  to  infer  that, 
in  any  view  of  the  evidence,  some  damage  must  be  assessed  for 
the  failure  to  keep  in  repair  <<said  buildings,"  without  distin- 
guishing between  them.  The  qualification  that  they  must  ascer- 
tain what  lasting  damage  had  accrued  would  not,  and  could  not, 
lead  the  jury  to  the  conclusion  that,  if  it  were  good  husbandry  or 
wise  economy  to  allow  a  barn  too  large  for  the  altered  conditions 
growing  out  of  a  revolution  to  go  to  decay  and  substitute  a  suita- 
ble one  in  its  stead,  the  defendant  was  not  liable  on  account  of 
failure  to  repair  the  barn.  The  accountability  of  life-tenants  for 
permissive  waste  must,  in  the  most  favorable  view  of  the  law, 
subject  them  to  no  little  hardship;  but  we  think  that  the  same 
rule  should  be  applied  as  in  alleged  voluntary  waste  by  cultivat- 
ing meadow-land,  clearing  woodland  or  in  abandoning  the  culti- 
vation of  land  already  cleared.  The  jury  should  be  left,  with 
more  specific  instructions,  to  say  whether  the  omission  com- 
plained of  caused  lasting  injury  to  the  inheritance. 

Subject  to  the  qualification  that  we  have  stated,  we  think 
that,  under  the  law  now  in  force  (The  Code,  sees.  624  to  630),  a 
tenant  in  dower,  or  other  life-tenant,  who,  by  neglect  or  wanton- 
ness, occasions  permanent  waste  or  injury  to  the  inheritance, 
whether  voluntary  or  permissive,  thereby  subjects  himself  to  lia- 
bility to  pay  the  actual  damages,  or  treble  damages,  at  the  dis- 
cretion of  the  Judge,  and  also  to  forfeit  the  place  wasted  on  the 
day  to  be  fixed  by  the  Judge,  if  she  should  meantime  fail  to  pay 
the  damage  recovered  of  her.  4  Kent's  Com.,  marg.  p.  76; 
Minor's  Inst.,  marg.  p.  543;  1  Washburn  on  R.  P.,  marg.  p. 
257;  Scribner  on  Dower,  744;  6  Lawson's  Rights  and  Rem.,  sec. 
2856 ;  Clemence  v.  SteerCy  supra;  Wilson  v.  Edwards^  supra;  Har- 
vey V,  Harvey^  supra. 

We  think  that  his  Honor  erred  when  he  told  the  jury  that, 
on  account  of  the  continuous  character  of  the  injury,  no  statute  of 
limitations  applied  to  the  permissive  waste.  While  we  find  no 
direct  authority  upon  the  ^  question,  the  general  principles 
covering  the  assessment  of  damages,  and  the  application  of 
them  in  other  analogous  cases,  lead  us  to  a  conclusion  very  difi^erent. 
If  it  be  admitted  (the  demand  being  for  the  possession  of  the 
place  wasted  and  damaged)  that  the  action  falls  within  the  pro- 
vision of  section  267  (5)  of  The  Code,  still  a  recovery  could  only 
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be  bad  for  tbe  injury  tbat  may  have  arisen  from  want  of  repair 
up  to  tbe  time  of  trial.  Wben  mulcted  in  damages  by  the  ver- 
diet  of  a  jury,  a  life- tenant  is  at  liberty  to  pay  the  amount 
assessed,  and  provide  against  future  liability  by  making  repairs 
immediately.  The  jury  cannot  allow  prospective  damages,  where 
the  roof  of  a  building  has  become  decayed,  for  the  value  of  the 
whole  building,  on  the  supposition  that  the  tenant  will  suffer  the 
decay  to  continue,  till  the  structure  shall  have  rotted  and  fallen 
down.  The  tenant  is  at  liberty  to  replace  the  roof,  and  restore 
the  building  to  its  original  condition,  and  if  he  does  so  the  decay 
is  arrested,  and  the  accruing  liability  ceases.  If  he  choses  to 
allow  the  building  to  be  injured  still  further  by  his  inattention, 
and  the  value  of  the  inheritance  is  thereby  diminished,  damage 
may  be  recovered  (which  the  Judge  can  increase  three- fold)  for 
time  elapsing  since  the  former  recovery  in  another  action  subse- 
quently instituted. 

We  have  held  tbat  a  similar  rule  prevailed,  in  the  case  of  nui- 
sances caused  by  flooding  lands  by  water,  and  the  principle  laid 
down  by  this  court  is  sustained  by  abundant  authority.  Emery  v. 
Railroad,  102  N.  C.  232  (10  8.  E.  Rep.  141);  Sherlock  v.  Rail- 
road, 115  Ind.  22  (17  N.  E.  Rep.  Ill)]  Luther  v,  Winnisimmet 
Co.,  9  Cush.  (Mass.)  171;  Railway  Co.  v.  GiUiland,  56  Pa.  St. 
445  (94  Am.  Dec.  97) ;  Wood  on  Lim.  of  Action,  371 ;  Wood 
Mayne  on  Dam. ,  547. 

It  being  apparent  that,  from  the  nature  of  the  case,  the  lia- 
bility for  permissive  waste  to  the  same  building  may  be  the  sub- 
ject of  separate  actions,  where  it  is  continued  after  one  recovery, 
we  can  see  no  reason  why  his  Honor  should  not  have  limited  the 
extent  of  the  recovery  by  the  plaintiffs,  laboring  under  no  disabil- 
ity, such  as  prevented  the  statute  from  running  to  three  years 
before  the  action  was  brought.  They  had  the  right  to  bring  an 
action  and  adjust  liabilities  at  any  time  after  dower  was  assigned 
in  1866.  There  would  have  been  no  greater  inconvenience  in 
ascertaining  the  exact  status  of  a  building  at  the  time  of  assessment 
heretofore,  if  an  action  had  been  brought,  than  would  arise  should 
the  plaintiffs,  in  future,  find,  on  bringing  another  action,  alleging 
that  the  defendant  had  suffered  buildings  to  be  injured  still  more 
for  want  of  repair  since  the  damage  had  been  ascertained  in  this 
action. 

But  the  jury  would  be  at  liberty  to  estimate  the  damage 
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arising  from  permissive  waste  since  the  dower  was  first  assigned 
for  the  purpose  of  a  set-off  against  the  value  of  permanent  im- 
provements  placed  on  the  land  by  the  tenant  in  dower.  If  the* 
damage  for  the  time  elapsing  between  the  allotment  of  dower  and 
the  bringing  of  this  action  should  exceed  the  value  of  such  per- 
manent improvement,  the  plaintiffs,  who  are  not  barred,  would  be 
entitled  to  their  proportionate  share  of  the  excess,  while  the  other 
plaintiffs  would  be  barred  as  to  their  ratable  shares. 

There  was  error,  for  which  a  new  trial  must  be  granted. 

NoTB. — See  Epitome  of  Cases:  Waste. 


MORIABTT  T.  ASHWORTH. 
(48  Minn.  1.) 


Waste  by  xnortffaffor— Injunotion.  Waste  by  a  mortgagor  in 
possession  of  real  estate  will  not  be  enjoined  unless  the  acts  complained  of 
are  snoh  as  may  render  the  security  insufficient  for  the  satisfaction  of  the 
debt,  or  of  doubtful  sufficiency;  but  it  is  not  enough  that  the  present  value 
of  the  property  may  be  barely  equal  to  the  debt. 

Dickinson,  J. 

Sec.  448.  Waste  by  mortgagor— Injunction.  This 

is  an  action  to  restrain  the  defendant  from  quarrying  and  dispos- 
ing of  granite  rock  from  land  mortgaged  by  the  defendant  to  the 
plaintiff,  in  April,  1887,  to  secure  a  debt  of  $1,000,  to  become 
due  two  years  after  that  time.  The  land  is  of  the  area  of  four 
acres.  Its  principle  value  is  in  the  granite  quarry  thereon.  The 
removal  of  this  material  depreciates  the  value  of  the  land  to  the 
extent  of  such  removal ;  but  the  quarrying  by  the  defendant  has 
not  been  carried  on  to  such  an  extent  as  to  so  far  impair  the  value 
of  the  land  as  to  render  it  insufficient  security  for  the  plaintiff's 
debt,  nor  has  he  threatened  to  do  so.  The  court,  finding  the  facts 
to  be  substantially  as  above  stated,  considered  that  the  plaintiff 
was  not  entitled  to  an  injunction.  On  this  appeal  we  are  only  to 
consider  whether,  upon  the  facts  found,  the  legal  conclusion  of 
the  court  was  right. 

While  some  authority  may  be  found  in  support  of  the  claim 
of  the  appellant  that  a  mortgagee  is  entitled  to  an  injunction 
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restraining  any  acts  of  waste  by  a  mortgagor  in  possession  which 
may  diminish  the  value  of  the  mortgaged  property,  yet  the  great 
weight  of  authority,  both  in  England  and  in  this  country,  is  to 
the  effect  that  equity  will  not  interfere  in  such  cases  unless  the 
acts  complained  of  are  such  as  may  render  the  security  insufficient 
for  the  satisfaction  of  the  debt,  or  of  doubtful  sufficiency.  King 
V.  Smithy  2  Hare,  239 ;  Humphreys  v.  Harrison^  1  Jac.  &  W.  581  j 
Hippeiley  v,  Spencer^  5  Madd.  422 ;  Harper  v,  Aplin^  64  Law  T. 
(N.  S.)383;  Coherv,  Whitlock,  54  Ala.  180;  Scott  v,  Wharton, 
2  Hen.  &  M.  (Va.)  25;  Buckout  v.  Swift,  27  Cal.  433  (87  Am. 
Dec.  90);  Vander slice  r.  Knapp,  20  Kan.  647;  Harris  v.  Banon, 
78  Ky.  568;  Van  Wyck  v.  AlHger,  6  Barb.  607,  611;  Snell,  Eq. 
304;  1  Wats.  Comp.  Eq.  746;  2  Story,  Eq.  Jur.  sec.  915; 
High,  Inj.  (2d  Ed.)  sees.  693,  694;Bisp.  Eq.  (4th  Ed.)  sec.  433; 
1  Jones,  Mortg.  (4th  Ed.)  sec.  684 ;1  Lead.  Cas.  Eq.  (4th  Am. 
Ed.)  992,  1021 ;  Kerr,  Inj.  (2  Am.  Ed.)  84.  In  numerous  other 
cases  we  find  that  the  courts,  in  stating  the  grounds  upon  which 
equity  will  interfere,  seem  to  regard  it  as  a  necessary  condition  that 
the  sufficiency  of  the  security  be  threatened.  See  Cooper  v. 
DaviSy  15  Conn.  556;  Gray  v.  Baldwin^  8  Blackf.  164;  Hastings 
V.  Perry y  20  Vt.  272 ;  Fairhank  v.  Cudworthy  33  Wis.  358.  From 
the  proposition  which  we  have  stated  as  an  established  principle 
of  equity,  it  is  not  to  be  understood  that  equity  will  not  interfere 
unless  the  acts  threatened  are  such  as  may  reduce  the  value  of 
the  mortgaged  property  below  the  amount  of  the  debt.  On  the 
contrary,  as  was  considered  in  King  v.  Smithy  2  Hare,  239,  we 
think  that  the  mortgagee  is  entitled  to  be  protected  from  acts  of 
waste  which  would  so  far  impair  the  value  of  the  property  as  to 
render  the  security  of  doubtful  sufficiency.  He  is  entitled  to  have 
the  mortgaged  property  preserved  as  sufficient  security  for  the 
payment  of  his  debty  and  it  is  not  enough  that  its  value  may  be 
barely  equal  to  the  debt.  That  would  not  ordinarily  be  deemed 
sufficient  as  security  to  one  whose  purpose  is  to  secure  payment, 
and  not  to  become  a  purchaser  of  the  property  at  its  market  value. 
And  not  only  must  it  be  considered  that  the  mortgage  is  held  to 
secure  payment  of  the  debt,  and  not  for  the  purpose  of  converting 
the  mortgagee  into  a  purchaser,  but  that  if  the  debt  is  not  yet 
mature  it  is  to  be  considered  whether,  during  the  time  which  may 
elapse  before  maturity,  the  present  value  of  the  property  may  not 
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become  depreciated  from  causes  not  now  known.  It  does  not 
appear  that  the  court  in  this  case  failed  to  regard  these  considera- 
tions. 

Judgment  affirmed. 

NoTB.    See  Epitome  of  oases:    Waste. 


WATERS. 


PARKER  Y.  LARSEN. 
(86  CaL  286.) 

'  Artifioial  watercourse— Percolation.  One  who  brings  water 
upon  his  land  by  means  of  artificial  ditches,  for  the  pnrpose  of  irrigation, 
is  liable  for  injury  occasioned  by  the  percolation  of  such  water. 

Belcher,  C.  C. 

Sec  440.    Artificial  watercourses— Percolation. 

This  is  an  action  for  damages  and  an  injunction.  The  court 
below  gave  judgment  for  the  plaintiff,  and  the  defendant  appeals 
on  the  judgment  roll.  The  facts  found  are,  in  substance,  as  fol- 
lows: The  plaintiff  and  defendant  own  adjoining  tracts  of  land 
in  Santa  Clara  County,  the  plaintiff's  tract  lying  north  of  defend- 
ant* s.  Both  tracts  are  adapted  to  and  are  used  for  agricultural 
purposes.  They  are  nearly  level,  but  there  is  sufficient  slope, 
so  that  the  water  will  flow  from  the  land  of  the  defendant  to  and 
upon  the  land  of  plaintiff.  The  defendant  raises  alfalfa  on  his 
tract,  and  in  order  to  do  so,  it  is  necessary  that  the  ground  be 
irrigated  two  or  three  times  during  the  summer.  He  has  two 
artesian  wells  upon  the  upper  end  of  the  tract,  which  are  so 
capped  that  the  water  can  be  shut  off,  or  permitted  to  flow,  at  his 
pleasure.  He  has  also  excavated  along  the  north  side  of  his  land, 
and  two  or  three  feet  from  the  plaintiff's  south  line,  a  shallow 
ditch,  which  is  several  hundred  feet  long,  and  has  no  outlet  or 
drain  from  either  end.  In  excavating  this  ditch,  the  earth  was 
thrown  up  on  the  north  side  thereof,  that  is,  between  the  ditch 
and  the  plaintiff's  line.     When  he  wishes  to  irrigate  his  land,  he 
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removes  the  caps  and  lets  the  water  flow  over  the  surface  for  ten 
days  or  two  weeks,  and  when  it  is  sufficiently  irrigated,  the  wells 
are  again  closed.  The  excess  of  water  not  absorbed  and  held  by 
the  soil  flows  into  the  ditch  above  mentioned,  and  forms  a  pool 
some  two  or  three  hundred  feet  in  length  and  some  six  or  ten 
inches  in  depth,  and  remains  there  for  about  a  week,  and  until 
taken  up  by  evaporation  and  percolation.  Upon  the  side  of 
defendant's  tract  is  a  lane,  and  upon  the  side  of  it  is  a  ditch, 
much  lower  than  his  land,  into  which,  at  a  very  small  expense, 
and  with  little  inconvenience,  he  could  drain  the  water  from  his 
ditch,  and  probably  prevent  any  injury  to  plaintiff. 

During  the  last  two  or  three  years,  and  two  or  three  times 
each  summer,  defendant  has  irrigated  his  land  in  the  manner 
above  described,  and  on  each  of  these  occasions  the  water  has  ac- 
cumulated, as  above  stated,  and  has  slowly  percolated  beneath  the 
surface,  and  through  the  embankment,  into  the  plaintiff's  land, 
and  has  saturated  the  soil  to  a  considerable  distance,  and  to  the 
extent  of  three  acres,  which  has  thereby  been  made  wholly  use- 
less for  any  purpose  of  ordinary  husbandry.  And  during  this 
period,  upon  one  or  more  occasions,  the  water  from  these  wells 
has  flowed  over  the  top  of  the  embankment,  and  thence  upon  the 
surface  of  the  plaintiff's  field.  The  damage  and  injury  to  the 
plaintiff' s  land,  from  these  percolations,  is  one  hundred  dollars. 
The  defendant,  in  so  running  and  using  said  water,  and  permitting 
it  to  accumulate  upon  the  the  north  line  of  his  field,  was  not  ac- 
tuated by  any  malice  or  desire  to  injure  plaintiff,  but  it  was  done 
for  the  purpose  of  fully  utilizing  the  whole  of  his  field  in  grow- 
ing the  crop  of  alfalfa.  And,  as  conclusions  of  law,  the  court 
found  that  the  plaintiff  was  entitled  to  a  judgment  for  one  hun- 
dred dollars  damages,  and  to  an  injunction  restraining  the  defend- 
ant  from  permitting  the  water  from  his  wells  to  flow  to  and  ac- 
cumulate in  the  ditch  along  the  north  line  of  his  land.  And 
judgment  was  so  entered.  From  the  foregoing  statement  of  the 
facts,  it  is  manifest  that  the  plaintiff  was  entitled  to  the  relief 
which  he  obtained.  The  water  which  did  the  injury  to  plaintiff 
was  not  a  natural  stream  flowing  across  defendant's  land,  but  was 
brought  upon  the  land  by  artificial  means.  And  the  rule  is  gen- 
eral, that,  where  one  brings  a  foreign  substance  on  his  land,  he 
must  take  care  of  it,  and  not  permit  it  to  injure  his  neighbor. 
The  law  upon  the  subject  is  tersely  expressed  in  the  maxim.     Sic 
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utere  tuo  ut  alienum  non  laedoi.  We  think  the  judgment  should 
be  affirmed,  and  so  advise. 

Yanclief,  C,  and  Hayne,  C.  ooncurred, 

The  Court — For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  affirmed. 


COLLINS  V.  CHABTUBB8  VALLIT  OAS  CO. 
(181  Pa.  St.  148.) 

Bipckriaa  rights— Subterranean  waters.  If  a  landowner 
engage  in  subterranean  operations  knowing  that  he  is  liable  to  injure 
waters  beneath  his  land  which  snpply  his  neighbor's  well,  and  saoh  injnry 
ean  be  prerented  by  a  reasonable  ontlay,  his  failure  to  nse  the  proper  pre- 
Tentative  means  is  negligenoe,  and  he  is  liable  for  damages,  resulting 
therefrom. 

Sec.  490.  Facts  stated.  To  No.  157  April  term  1888, 
of  the  court  below/ Nannie  R.  Collins  broaght  trespass  against 
the  Chartiers  Valley  Gas  Company  to  recover  damages  for  an 
injury  to  a  water  well  owned  by  the  plaintiff,  alleged  to  have  been 
occasioned  by  the  negligence  of  the  defendant.  To  No.  509  of 
the  same  term  Mary  L.  Osbon  brought  a  similar  action  against 
the  sanfe  defendant  to  recover  for  a  like  injury. 

The  two  cases  having  been  put  at  issue,  they  were  tried 
together  on  May  6,  1889,  when  the  following  facts  were  shown: 

Each  of  the  plaintiffs  is  the  owner  of  a  small  lot  of  ground, 
with  a  house  thereon,  situate  in  the  borough  of  Glenfield  in  Alle- 
gheny county.  On  each  of  said  lots  is  a  well  used  to  supply  water 
for  domestic  uses  on  the  premises.  On  June  7,  1887,  the  defend- 
ant, being  engaged  in  the  business  of  producing  and  supplying 
natural  gas,  entered  into  a  written  contract  with  C.  J.  Hummel, 
by  which  Hummel,  engaged  to  drill  a  well  for  natural  gas  upon  a 
''location''  in  the  borough  of  Glenfield,  distant  about  100  feet 
from  the  water  well  of  one  of  the  plaintiffs,  and  about  125  feet 
from  that  of  the  other.  The  contract  provided  that  Hummel 
should  encase  said  gas  well  with  eight  and  one  fourth  inch  casing 
to  the  depth  of  700  feet,  and  deep  enough  to  shut  off  all  fresh 
water,  and  below  that  with  six  inch  casing  to  shut  off  any  water 
or  caving  rock  found  just  above  the  gas  rock,  and  should  warrant 
the  well  absolutely  free  from  water  and  do  all  work  to  the  satis- 
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faction  of  the  defendant's  Buperintendent;  all  tools,  and  gas  and 
water  connections,  to  be  furnished  by  Hummel,  and  all  casing 
required  for  the  well  to  be  furnished  by  the  defendant.  The  con- 
tract contained  also  the  following  clause:  <<A11  springs  to  be  fully 
protected  from  damage,  and  drillings  to  be  carried  from  the  wells 
to  such  point  as  will  do  least  damage  to  property  possible." 

The  well  thus  contracted  for  was  begun  some  time  in  June 
and  finished  in  August  or  September  1887.  At  the  depth  of 
about  70  feet  it  passed  through  the  vein  of  fresh  water* which 
supplied  the  plaintiff's  wells,  and  at  about  700  feet  below  the  sur- 
face it  passed  through  a  large  quantity  of  salt  water,  which,  ris- 
ing and  mingling  with  the  fresh  water,  ruined  the  plaintiffs'  wells, 
and  rendered  the  water  therein  utterly  unfit  for  domestic  nses. 
There  was  evidence  tending  to  establish  that  the  defendant  ought 
to  have  anticipated  that  its  well  would  encounter  this  salt  water 
and  that  it  would  thus  affect  the  neighboring  water  wells,  unless 
precautions  were  taken  to  prevent  the  two  kinds  of  water  from 
commingling;  that  by  the  use  of  well  known  appliances  this 
commingling  could  have  been  prevented,  and  this  had  often  been 
done,  though  it  was  not  customary  and  had  been  done  only  in 
cases  where  the  operator  desired  to  guard  against  injuring 
water  wells  on  his  own  property;  and  witnesses  estimated  the 
cost  of  one  method  of  effecting  this  object  at  about  $50,  and  the 
cost  of  another  method  at  from  $200  to  $250.  After  the  comple- 
tion of  the  gas  well,  the  defendant  took  it  off  the  contractor's 
hands  and  remained  in  possession  of  it  down  until  the  time  of  the 
trial.  Agents  of  the  defendant's  were  notified  of  the  injurious 
effect  of  the  salt  water  upon  the  plaintiffs'  wells,  and  promised  to 
remedy  the  injury  but  did  not  do  so. 

Mitchell,  J. 

Sec.  461.    Biparian  rights— General  principles. 

The  dividing  line  between  the  right  to  use  one's  own,  and  the 
duty  not  to  injure  another's,  is  one  of  great  nicety  and  import- 
ance, and  frequently  of  diflSculty.  The  Pennsylvania  decisions 
have  endeavored  with  unusual  care,  to  preserve  the  substance  of 
both  rights,  as  far  as  their  sometimes  inevitable  confiict  may 
permit. 

With  regard  to  the  use  and  control  of  flowing  water,  and  of 
water-courses,  the  case  of  Fenna.  Coal  Co.  v.  Sanderson,  113  Pa. 
126  (6  Atl.  Rep.  453),  definitively  settled  the  rule  that  for  una- 
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voidable  damages  to  another^s  land,  in  the  lawful  use  of  one's 
own,  no  action  can  be  maintained.  No  other  result  seems  possi- 
ble, without  restricting  the  uses,  derogating  from  the  full  enjoy, 
ment,  and  diminishing  the  value  of  property.  But  the  rule  does 
not  go  beyond  proper  use  and  unavoidable  damage.  It  is  thus 
clearly  expressed  in  the  opinion  of  our  Brother  Clark:  **Every 
man  has  the  right  to  the  natural  use  and  enjoyment  of  his  own 
property;  and  if,  while  lawfully  in  such  use  and  enjoyment,  with- 
out negligence  or  malice  on  his  part,  an  unavoidable  loss  occurs 
to  his  neighbor,  it  is  damnum  absque  injuria,**  113  Pa.  146.  That 
this  is  the  rule  as  to  surface  streams  was  conceded  by  the  defend^ 
ant  below;  but  it  contended  that  as  to  subterranean  waters,  or  at 
least  as  to  percolations  and  hidden  streams,  an  owner  was  not 
bound  to  pay  any  attention  to  the  effect  of  his  operations  within 
his  own  land,  upon  the  land  of  others.  The  learned  judge  below, 
though  seeing  and  expressing  the  force  of  the  reasons  for  a  uni- 
form  rule  applicable  to  both  classes  of  waters,  felt  himself  so  far 
constrained  by  adjudicated  cases  that  he  directed  a  verdict  for  the 
defendant.  We  have  therefore  to  examine  the  cases,  to  see  what 
the  true  distinction  is  between  surface,  or  visible,  and  subter- 
ranean waters,  and  whether  different  principles  are  applicable  to 
the  rights  in  them,  respectively,  or  the  same  principle,  with  only 
such  modifications  as  may  be  necessary  in  practical  application. 

Sec.  452.  Same— Subterranean  water— Oases  re- 
viewed. In  Wheatley  v,  Baug\  25  Pa.  528  (64  Am.  Dec.  721), 
the  plaintiff  had  a  spring  upon  his  property,  which  he  had  used 
in  his  tannery  for  more  than  twenty-one  years,  when  the  defend- 
ant opened  amine  on  his  adjacent  land,,  and  put  in  a  steam 
pump  to  take  out  the  water,  with  the  result  of  drying  up  the 
plaintiff's  spring.  It  was  held  that  plaintiff  had  no  cause  of  action. 
This  case  settled  the  law  on  the  subject  of  percolating  waters, 
and  has  not  since  been  questioned.  It  was  followed  in^  ff aide- 
man  V.  Bruckharty  45  Pa.  514  (84  Am.  Dec.  511),  but  was  re- 
stated rather  narrowly  by  Justice  Strong,  thus:  *<In  that  case  it 
was  ruled  that  where  a  spring  depends  for  its  supply  upon  filtra- 
tions  or  percolations  of  water  through  the  land  of  an 
owner  above,  and,  in  the  use  of  the  land  for  mining  or  other 
lawful  purposes,  the  spring  is  destroyed,  such  owner  is  not  liable 
for  the  damages  thus  caused  to  the  proprietors  of  the  spring, 
unless  the  injury  was  occasioned  by  malice  or  negligence.     To 
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«uch  percolations  or  filtrations,  then,  the  inferior  owner  has  no 
Tight.  This  was  all  that  was  necessary  to  the  decision  of  the 
case. "  He  then  criticises  the  rest  of  the  opinion  in  Wheatley 
v:  Baugh^  as  dictum^  and  formulates  the  rule  again  in  the  follow- 
ing terms:  **A  proprietor  of  land  may,  in  the  proper  use  of  his 
land  for  mining,  quarrying,  building,  draining,  or  any  other  use- 
ful purpose,  cut  off  or  divert  subterraneous  water  flowing  through 
it  to  the  land  to  his  neighbor,  without  any  responsibility  tp  that 
neighbor."  These  forcible  statements  of  the  rule  are,  as  I  appre- 
hend, the  main  ground  of  the  contention  on  behalf  of  the  defend- 
ant in  the  present  case,  that  an  owner  is  not  bound  to  pay  any 
regard  to  the  effect  of  his  operations  on  subterranean  waters.  But 
ithis  contention  overlooks  the  qualification  made  in  all  the  cases, 
tthat  there  must  be  no  negligence.  The  opinion  of  Chief  Justice 
Xewis  in  Wheatley  v,  Baugh  is  as  able,  elaborate,  and  convincing 
n  discussion  of  the  subject  as  can  be  found  reported,  and  in  it 
the  necessary  and  unavoidable  character  of  the  damage  is  explic- 
itly insisted  on:  <<When  the  filtrations  are  gathered  into  suffi- 
cient volume  to  have  an  appreciable  value,  and  to  flow  in  a 
clearly  defined  channel,  it  is  generally  possible  to  see  it,  and  to 
avoid  diverting  it  without  serious  detriment  to  the  owner  of  the 
land  through  which  it  flows.  But  percolations  spread  in  every 
direction  through  the  earth,  and  it  is  impossible  to  avoid  disturb- 
ing them  without  relinquishing  the  necessary  enjoyment  of  the 
land."  Page  532.  <<The  owner  of  a  spring,  although  his  right  is 
imperfect  where  the  supply  is  derived  through  his  neighbors  land, 
iias  nevertheless  a  privilege  subordinate  only  to  the  paramount 
rights  of  such  neighbor;  and  it  is  only  when  the  fair  enjoyment 
*of  those  paramount  rights  requires  its  destruction  that  he  is 
\bound  to  submit  to  the  deprivation. "  Page  535.  And  even  in 
jHaldeman  v.  Bruchhart^  which  is  the  most  strongly  expressed  of 
all  the  decisions  in  favor  of  the  rights  of  the  proprietor  on  his 
own  land,  it  is  clear  that  the  same  qualification  is  not  lost  sight 
pf,  although  not  prominently  put  forward.  **A  surface  stream," 
-Bays  Strong,  J.,  <*cannot  be  diverted  without  knowledge  that  the 
diversion  will  affect  a  lower  proprietor.  Not  so  with  an  un- 
known subterraneous  percolation  or  stream.  One  can  hardly 
have  rights  upon  another's  land  which  are  imperceptible,  of 
which  neither  himself  nor  that  other  can  have  any  knowledge. 
^\  .       *  *        These  appear  to  us  very  sufficient  reasons  for 
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distinguishing  between  surface  and  subterraneous  streams,  and 
denying  to  inferior  proprietors  any  right  to  control  the  flow  of 
water  in  unknown  subterranean  channels  upon  an  adjoiner's  land. 
They  are  as  applicable  to  unknown  sub-surface  streams  as  they 
are  to  filtrations  and  percolations  through  small  interstices.** 
And  in  Lybe's  App.,  106  Pa.  634  (51  Am.  Rep.  542)  it  is  said: 
<<The  rule  is  that,  wherever  the  stream  is  so  hidden  in  the  earth 
that  its  course  is  not  discoverable  from  the  surface,  there  can  be 
no  such  thing  as  a  prescription  in  favor  of  an  adjacent  proprie- 
tor  to  have  an  uninterrupted  flow  of  such  stream  through  the  land 
of  his  neighbor.''  On  the  other  hand,  where  the  subterranean 
wat«r  is  not  hidden,  but  has  a  defined  flow,  which  is  known  or 
ascertainable,  rights  in  it  will  be  treated  on  the  same  basis  as 
rights  in  a  surface  stream.   Whetstone  v.  Bowser,  29  Pa.  59. 

Sec.  453.  Same — ^Liability  for  injury  to  subter- 
ranean waters.  It  is  therefore  clear,  from  the  principles  and 
reasoning  of  all  the  cases,  that  the  distinction  between  rights  in 
surface  and  in  subterranean  waters  is  not  founded  on  the  fact  of 
their  location  above  or  below  the  ground,  but  on  the  fact  of 
knowledge,  actual  or  reasonably  acquirable,  of  their  existence,  loca- 
tion and  course.  The  principle  of  Fenna,  Coal  Co,  v.  Sanderson 
is  precisely  the  same  as  that  of  Wlieatley  v.  Baugh,  and  is  of  gen- 
eral application.  It  is,  that  the  use  which  inflicts  the  damage 
must  be  natural,  proper,  and  free  from  negligence,  and  the  dam- 
age unavoidable.  On  the  question  of  negligence,  the  question  of 
knowledge  is  always  important,  and  may  be  conclusive.  Hence 
the  practical  inquiry  is,  first,  whether  the  damage  was  necessary 
and  unavoidable;  secondly,  if  not,  was  it  sufficiently  obvious  to 
have  been  foreseen,  and  also  preventable  by  reasonable  care  and 
expenditure?  In  Penna.  Coal  Co,  v.  Sanderson  the  damage  was 
unavoidable.  In  Wheatley  v,  Baugh  it  was  not  ascertainable 
beforehand ;  hence  the  plaintiff  had  no  cause  of  action  in  either 
case.  Later  cases,  following  Wheatley  v,  Baugh,  have  held  that 
injury  to  springs,  wells,  etc.,  supplied  by  mere  percolation,  was 
not  actionable,  and  the  reason  has  always  been  the  same,  that  the 
damage  could  not  be  foreseen  or  avoided.  If  the  boundaries  of 
knowledge  have  been  so  enlarged  as  to  make  an  end  of  the  reason, 
then,  cessante  rattone,  cessat  ipsa  lex.  Geology  is  a  progressive, 
and  now,  in  many  respects,  a  practical  science;  and,  as  truly 
remarked  by  the  learned  judge  below,  in  his  opinion  on  the  motion 
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lor  a  new  trial,  '^since  the  decisions  in  Action  v.  Blundell^  andr 
Wheailey  v.  Baugh,  probably  more  deep  wells  have  been  drilled 
in  Western  Pennsylvania  than  had  previously  been  dog  in  the 
entire  earth  in  all  time.  And  that  which  was  then  held  to  be 
necessarily  unknown,  and  merely  speculative,  as  to  the  flow  ot 
water  underground,  has  been,  by  experience  in  such  cases  as 
this,  reduced  almost  to  a  certainty."  If  this  is  the  state 
of  knowledge  at  the  present  day,  if  the  existence  of 
a  stratum  of  clear  water,  and  its  flow  into  wells  and 
springs  of  the  vicinity,  and  the  existence  of  a  separate  and 
deeper  stratum  of  salt  water,  which  is  likely  to  rise  and  mingle 
with  the  fresh,  when  penetrated  in  boring  for  oil  or  gas,  are 
known,  and  the  means  of  preventing  the  mixing  are  available  at 
reasonable  expense,  then,  clearly,  it  would  be  a  violation  of  the 
living  spirit  of  the  law  not  to  recognize  the  change,  and  to  apply 
the  settled  and  immutable  principles  of  right  to  the  altered  con- 
ditions oi  fact.  The  learned  judge,  in  his  charge,  said: 
<<There  is  evidence  from  which  the  jury  could  fairly  find  that  the 
defendant,  when  the  well  was  drilled,  knew,  or  ought  to  have 
known,  if  they  had  exercised  any  reasonable  judgment,  or  inves- 
tigated or  paid  any  attention  to  it,  that  the  boring  of  this  well 
in  the  way  it  was  done,  without  shutting  off  the  salt  water  from 
the  fresh  water,  would  almost  inevitably  ruin  these  and  other 
wells  in  the  immediate  vicinity.  And  I  think  there  is  evidence 
from  which  the  jury  could  fairly  find  that  the  defendant  could, 
with  the  outlay  of  a  small  amount  of  money,  have  shut  off  the 
salt  water  from  the  fresh  water  so  that  it  could  not  have  done 
any  injury."  If  the  jury  had  found  the  facts  as  this  charge 
assumes  that  they  fairly  might  on  the  evidence,  then  the  plaintiff 
had  made  out  a  case  of  negligence,  and  was  entitled  to  recover. 
Negligence  in  this  sense  is  the  absence  of  such  care  and  r^ard 
for  the  rights  of  others  as  a  prudent  and  just  man  would  and 
should  have  in  the  same  situation.  If  the  plaintiff  showed  that 
the  injury  was  plainly  to  be  anticipated,  and  easily  preventable 
with  reasonable  care  and  expense,  he  brought  himself  within  the 
exceptfon  of  all  the  cases  from  Wheailey  v,  Baugh  to  Fenn.  Coal 
Co,  V,  Saunders,  inclusive. 

It  may  be  well  to  say  that,  in  cases  of  this  nature,  juries 
should  be  held  with  a  firm  hand  to  real  cases  of  negligence  within 
the  exception,  and  not  allowed  to  pare  the  general  rule  by  sym- 
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pathetic  verdicts  in  cases  of  loss  or  hardship  from  the  proper 
exercise  of  clear  rights.  The  danger  of  such  result  is  not  to  be 
ignored,  but  we  cannot  on  that  account  shut  the  door  to  suitors 
entitled  to  redress  for  genuine  wrongs.  The  duty  to  maintain 
the  line  firmly  where  Justice  and  law  put  it  is,  in  the  first  in- 
stance and  chiefiy,  upon  the  trial  courts. 

Judgment  reversed  and  venire  de  novo  awarded. 

NoTB. — ^See  Epitome  of  oases:    Waters. 


WILLS. 


BOBENO   V.  MABLATT. 
(186  Pa.  St.  85.) 

Wills— Pofithumous  children.  Under  seo.  15  of  act  of  Apr.  8, 
1888,  a  testator  is  deemed  to  die  intestate  as  to  after-born  children,  where 
no  provision  is  made  for  them  in  his  will;  and  their  rights  are  not  de- 
feated by  an  absolute  deyise,nor  are  they  required  to  look  only  to  the  pro- 
ceeds of  the  sale,  in  case  of  sale  by  such  devisee. 

Stebbbtt,  J. 

Seo.  454.  Facts  stated.  The  question  in  this  case  arises 
upon  the  facts  established  by  the  special  verdict,  in  substance  as 
follows,  viz. :  Andrew  Robeno,  Jr. ,  became  the  owner  in  fee  of 
the  lot  in  controversy  by  purchase  in  1873,  and  died  seized 
thereof  in  January,  1885,  leaving  to  survive  him  a  widow,  Helen 
A.  Robeno,  and  three  minor  children:  Mary  P.,  born  May  9, 
1882,  and  died  June  5,  1885,  Helen  E,,  born  November  29,  1883, 
and  Andrew  T.,  born  September  5,  1885,  several  months  after 
his  father's  decease.  The  two  latter  by  their  guardian,  Robert 
E.  Pancoast,  are  the  beneficial  plaintiffs  in  this  suit.  The  de- 
fendants, Mary  H.  and  Sallie  A.  Marlatt,  claim  as  vendees  of 
the  widow,  Helen  A.  Robeno,  to  whom  her  husband  by  his  last 
will  and  testament,  dated  September  2,  1881,  before  either  of  his 
children  was  born,  devised  the  lot  in  controversy,  etc.  On  the 
other  hand,  it  is  contended  on  the  behalf  of  the  plaintiffs,  that 
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inasmuch  as  their  father's  will,  in  which  no  proyision  is  made 
for  his  after-bom  children,  was  executed  before  they  and  their 
deceased  sister  were  bom,  he  must  be  deemed  to  have  died  intes- 
tate as  to  all  his  children;  and  hence  they  are  entitled  to  the  pos- 
session of  the  real  estate  of  which  he  died  seized,  as  if  he  had 
actually  ^ied  without  any  will,  subject  however  to  the  life  estate 
of  their  mother  in  five  ninths  thereof,  which  by  her  deed  is  vested 
in  the  defendants. 

Sec.  465.  Posthumous  children— Statutes  con- 
strued. This  contention  is  based  on  sec.  15,  act  of  April  8, 
1833,  which  is  as  follows:  < 'When  any  person  makes  his  last 
will  and  testament,  and  afterwards  shall  marry  or  have  a  child  or 
children  not  provided  for  in  such  will,  and  die  leaving  a  widow 
and  child,  or  either  a  widow  or  child  or  children,  although  such 
child  or  children  be  born  after  the  death  of  their  father,  every 
such  person,  so  far  as  shall  regard  the  widow,  or  child  or  children 
after-born,  shall  be  deemed  and  construed  to  die  intestate,  and 
such  widow,  child  or  children,  shall  be  entitled  to  such  purparts, 
shares,  and  dividends  of  the  estate^  real  and  personal,  of  the  de- 
ceased, if  he  had  actually  died  without  any  will. ' ' 

In  the  court' below,  the  case  was  submitted  to  the  jury,  who 
rendered  a  special  verdict,  embodying  the  facts  of  which  the  fore- 
going  statement  is  the  substance,  and  submitted  to  the  judgment 
of  the  court  whether,  upon  the  facts  so  found,  their  verdict 
should  be  for  the  plaintiffs  or  for  the  defendants.  The  special 
verdict  also  provides  ''that  if  judgment  be  entered  for  the  plain, 
tiffs,  it  shall  be  for  the  premises  described  in  the  writ,  subject  to 
the  life  estate  of  Helen  A.  Robeno  in  five  ninths  thereof,  etc.'' 
Judgment  was  entered  in  favor  of  the  defendants  on  the  special 
verdict,  and  the  sole  question  raised  by  this  appeal  is  whether 
the  court  erred  in  so  doing. 

The  facts  established  by  the  special  verdict  bring  the  bene- 
ficial plaintiffs  within  the  very  letter  as  well  as  the  spirit  of  the 
act  of  1833,  above  quoted,  and  entitle  them  as  after- bom 
children,  for  whom  no  provision  is  made  in  the  will  of  their 
father,  to  the  same  interest  in  the  real  estate  of  which  he  died 
seized  ''as  if  he  had  actually  died  without  a  will;"  and,  unless 
there  is  something  to  take  their  case  out  of  the  operation  of  the 
act,  the  judgment  should  have  be^n  in  their  favor. 

The  leamed  president  of  the  Common  Pleas  correctly  held 
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that  their  right  is  not  affected  by  the  act  of  June  4,  1879,  but  he 
came  to  the  conclusion  that  the  deed  of  April  16,  1887,  from  the 
widow  to  the  defendants,  was  a  good  execution  of  the  power  of 
sale  given  her  by  the  will,  and  hence  the  plaintiffs  were  barred 
of  their  right  of  possession,  and  must  look  to  the  fund  realized 
by  the  sale.  In  that  we  think  he  was  mistaken.  The  power  of 
sale,  contained  in  the  third  clause  of  her  husband's  will,  is  given 
to  Mrs.  Robeno  in  connection  with  the  devise  of  all  his  real 
estate  to  her,  <<her  heirs  and  assigns  absolutely  forever." 
In  her  deed  to  two  of  the  defendants,  she  conveys  in  fee,  not  by 
virtue  of  the  power  of  sale,  but  as  sole  devisee  of  her  husband. 
The  lot  is  described  as  being  the  premises  which  Thomas  Hare 
and  wife,  by  deed  dated  November  13,  1873,  conveyed  in  fee  to 
Andrew  Robeno,  Jr.,  who,  dying  seized  thereof,  devised  the  same 
in  fee  to  his  wife,  Helen  A.  Robeno.  There  is  nothing  whatever, 
either  in  the  deed  itself  or  dehors  that  instrument,  to  indicate 
that  she  conveyed  or  intended  to  convey  by  virtue  of  the  power 
of  sale  specified  in  the  will,  or  for  the  purpose  of  paying  debts; 
nor  does  it  appear  that  there  were  any  unpaid  debts  of  the  testa- 
tor. It  is  not  pretended  that  the  sale  was  made  in  the  due  course 
of  administration.  So  far  as  appears  by  the  special  verdict,  it 
was  made  in  the  vendor' s  own  right  and  for  her  own  benefit. 

It  is  true  that,  as  to  after-bom  children,  a  will  is  not  abso- 
lutely void,  but  is  void  only  in  so  far  as  the  shares  of  the  chil- 
dren are  affected  by  it.  Coates  v,  Hughes^  3  Binn.  498.  The 
appointment  of  a  testamentary  guardian,  and  a  power  of  sale  for 
the  payment  of  debts,  have  been  upheld  against  such  children, 
because  they  are  not  in  conflict  with  either  the  letter  or  spirit  of 
the  act  of  1833,  above  quoted.  The  appointment  of  a  testament- 
ary guardian  relates  only  to  the  custody  of  the  minor's  person 
and  management  of  his  estate.  It  cannot  affect  his  interest  as 
distributee  under  the  intestate  law.  A  power  of  sale  for  the  pay- 
ment of  debts,  like  the  appointment  of  an  executor,  relates  to 
the  administration  of  the  estate,  payment  of  debts,  etc.  The 
claims  of  creditors  are  of  course  superior  to  the  rights  of  heirs 
or  distributees.  The  latter  take  nothing  until  the  decedeiit's 
debts  are  paid.  Hence,  a  power  of  sale  for  the  payment  of  debts, 
and  the  execution  thereof,  cannot  Injuriously  affect  the  right  of 
after-bom  children   <<to  such  purparts,  shares,  and  dividends  of 
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the  estate  real  and  personal,"  of  their  deceased  parent,  <<as  if  he 
had  actually  died  without  any  wiU.'' 

The  language  of  the  act  is  clear  and  explicit;  and  as  hereto- 
fore construed  by  this  court  it  undoubtedly  applies  to  the  facts  of 
this  case  and  sustains  the  contention  of  the  plaintiffs.  Walker  v. 
Ball,  34  Pa.  483;  Edward's  App.,  47  Pa.  144;  Wtllard's  Est, 
68  Pa.  327;  Grosvenor  v,  Fogg,  2  W.  N.  709;  HolUngswortKs 
App.,  51  Pa.  518.  To  require  the  plaintiffs  to  look  only  to  the 
proceeds  of  the  sale  made  by  their  mother  would  be  denying  them 
that  interest  in  their  father's  estate  which  the  act  declares  they 
are  entitled  to,  namely,  <  'such  purparts,  shares,  and  dividends  of 
the  estate,  real  and  personal,  of  the  deceased,  as  if  he  had 
actually  died  without  any  will. "  The  specifications  of  error  are 
sustained. 

Judgment  reversed;  and  judgment  is. now  entered  on  the 
special  verdict  in  favor  of  the  plaintiffs  for  the  premises  des- 
cribed in  the  writ,  subject  to  the  life  estate  of  Helen  A.  Robeno 
in  five  ninths  thereof,  which  is  vested  in  the  defendants. 

NoTB. — See  epitome  of  oasee:    Wills. 
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(46  0.  St.  807.) 

Lapsed  devises--Oonstraotion  of  statute.  Under  section 
6971  of  Ohio  Rev.  Stat,  it  is  held  that  where  the  testator  devised  his  entire 
estate  to  his  wife  for  life  with  remainder  to  be  oonyerted  into  money  and 
divided  into  four  eqnal  parts,  one  of  which  shonld  be  invested  in  real 
estate  and  conveyed  to  his  son  Isaac  for  life  with  remainder  to  his  children 
in  fee,  and  the  wife,  the  son  Isaac  and  his  two  daughters  all  died  before 
the  testator,  the  said  daughters  dying  intestate  and  each  leaving  issne 
snrviving  the  testator,  snch  surviving  issue  of  each  of  the  two  daughters 
of  Isaac  take  the  share  of  the  devise  to  Isaac's  children,  which  their  de- 
ceased mother  would  have  taken,  had  she  survived  the  testator.  The  stat- 
ute applies  to  a  devise  of  "children"  as  a  class. 

MiNSHALL,  J. 

The  original  suit  was  brought  by  the  executor  of  Aaron 
Paxson,  deceased,  to  obtain  a  construction  of  an  item  of  the  will, 
about  which  he  was  embarrassed  in  the  execution  of  his  trust. 
The  testator  first  devised  all  his  estate  to  his  wife  for  life,  and  then, 
after  making  certain  other  provisions,  by  the  eighth  item,  on  which 
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the  questions  arise,  he  first  directs  his  executors  (we  give  the  sub- 
stance quoting  only  those  where  the  language  is  material)  on  the 
death  of  his  wife  to  convert  his  lands  into  mbney,  and  to  divide 
the  proceeds  and  other  funds  arising  from  his  estate,  into  four 
equal  parts,  one  of  which  he  then  gives  to  his  daughter,  Julia  A. 
Stroop  *<if  she  be  living,  or  to  her  heirs  if  she  be  dead  at  the  time 
the  same  is  ready  to  be  paid;''  he  then  gives  a  like  share  and 
upon  the  same  terms  to  the  son  of  his  daughter  Ivey  Yamer.  He 
then  disposed  of  the  other  two  shares  as  follows:  One  is  to  be 
invested  in  land  as  soon  as  practicable  by  his  executors,  and 
**conveyed"  to  his  son  Ezeriah  Paxson  **for  the  term  of  his  natu- 
ral life  afterwards  to  his  children  in  fee  simple/*  The  other  is,  in 
like  manner,  to  be  invested  in  land  as  soon  as  possible,  and 
<*coAveyed"  to  his  son  Isaac  Paxson  <<for  the  term  of  his  natural 
life  afterwards  to  his  children  in  fee-simple."  And  in  the  selec- 
tion of  lands  so  to  be  purchased  for  his  sons  Ezeriah  and  Isaao 
and  their  respective  children^  he  directed  that  his  executors  should 
be  guided  as  far  as  practicable  by  the  choice  and  wishes  of  his  re- 
spective sons;  and  directed  the  money  to  be  kept  at  loan  on  in- 
terest properly  secured,  until  the  investment  should  be  made. 

Sec.  456.  Facts  stated.  The  facts  on  which  the 
questions  as  to  the  construction  of  the  devise  arise,  were  found 
by  the  court.  From  this  finding  it  appears  that  the  will  was 
made  in  1868,  and  the  testator  died  in  1884;  that  at  the  time  of 
the  making  of  the  will  Isaac  was  living,  and  had  also  four  chil- 
dren living,  two  sons,  James  and  Michael,  and  two  daughters, 
Almira  intermarri^  with  Alexander  L.  WooUey,  and  Nancy  in- 
termarried with  John  Caulfield ;  that  Isaac,  his  mother,  wife  of  the 
testator,  and  his  two  daughters,  Almira  and  Nancy,  all  died 
before  the  testator;  and  that  the  two  daughters  both  died  intes- 
tate, leaving  issue  that  survived  the  testator,  to  wit:  Pearl 
Wooley,  an  infant  daughter  and  only  child  of  Almira,  and 
Euphemia  and  Maggie  Caulfield,  infants  and  only  children  of 
Nancy.  The  Court  also  found  that  it  will  be  for  the  interests  of 
all  concerned,  Isaac  being  dead  and  no  purchase  having  as  yet 
been  made,  for  the  executor  to  sell  the  land  and  distribute  the 
proceeds  according  to  the  terms  of  the  will.  The  two  sons 
James  and  Michael,  who  survived  the  testator,  claim  that  as  the 
surviving  children  of  their  father,  Isaac,  they  are  entitled  to  the 
entire  devise  made  to  his  children.  On  the  other  band  it  is  claimed 
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that  the  issue  of  Almira  and  Nancy  each  take  the  share  which 
the  mother  would  have  taken,  under  the  devise  to  the  children 
of  Isaac,  had  she  suryiyed  the  testator. 

Sec  457.  The  statute.  If  no  change  had  been  made 
by  the  statute  in  the  rule  adopted  by  courts  for  the  construction 
of  a  devise  to  children  as  a  class,  the  construction  claimed  by  the 
surviving  sons  must  prevail,  however  unjust  it  may  seem.  Hawk. 
Wills,  ch.  7.  But  a  provision  of  our  wills-act,  introduced  in 
1840  (Swan's  Stat.  1841  p.  999),  amended  in  1886,  (S.  &  S.  934), 
and,  as  amended,  embodied  id  Sec.  5971,  Revised  Statutes,  reads 
as  follows: 

<fSec.  5971.  When  a  devise  of  real  and  personal  estate  is 
made  to  any  child  or  other  relative  of  the  testator,  if  such  child 
or  other  relative  shall  have  been  dead  at  the  time  of  the  making 
of  the  will,  or  shall  die  thereafter,  leaving  issue  surviving  the 
the  testator,  in  either  case  such  issue  shall  take  the  estate  devised 
in  the  same  manner  as  the  devisee  would  have  done,  if  he  had 
survived  the  testator;  or  if  such  devisee  shall  leave  no  such  issue, 
and  the  devise  be  of  a  residuary  estate  to  him  or  her,  and  other 
child  or  relative  of  the  testator,  the  estate  devised  shall  pass  to, 
and  vest  in  each  residuary  devisee  surviving  the  testator,  unless  a 
different  disposition  shall  be  made  or  required  by  the  will.  '* 

The  court  below,  under  the  provisions  of  this  statute,  con- 
strued the  will  in  favor  of  the  claim  of  the  issue  of  Almira  and 
Nancy.  On  error  the  circuit  court  reversed  the  judgment  of  the 
common  pleas.  We  think,  however,  that  the  common  pleas  was 
right,  and  that  its  judgment  should  have  been  afSrmed. 

Sec,  458.    Lapsing  of  devises.    The  rule  is  to  the 

lapsing  of  devises  and  legacies,  that  prevailed  before  the  statute, 
defeated,  in  most  cases,  the  intention  of  the  testator.  He  gen- 
erally made  his  will  with  reference  to  the  objects  of  his  bounty  as 
they  existed  at  the  time  and  as  though  his  will  took  effect  at  the 
date  of  its  execution — ^not  apprehending  that  a  lapse  would  occur 
in  case  any  of  them  should  die  before  himself,  unless  some  ex- 
press disposition  should  be  made  in  anticipation  of  such  event. 
The  statute  was  passed  to  remedy  such  disappointments,  and 
should  receive  a  liberal  construction,  so  as  to  advance  the  remedy 
and  suppress  the  mischief.  It  among  other  things  provides  that 
where  a  devise  is  made  to  a  child  or  other  relative  of  the  testa- 
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tor,  who  dies  before  the  testator,  the  issue  of  such  object  of  his 
bounty  shall  take  the  portion  devised  to  such  child  or  relative. 
Nothing  is  more  just  and  conformable  to  the  probable  intentions 
of  the  testator  in  every  instance.  The  fact  that  the  child  or  rela- 
tive is  not  mentioned  by  name  should  not  defeat  the  application 
of  the  statute,  where  the  language  applied  to  the  facts,  as  they 
were  at  the  execution  of  the  will,  designates  a  child  or  relative  as 
an  object  of  the  testators  bounty,  with  as  much  certainty  as  if  it 
were  mentioned  by  name.  At  the  time  the  testator  made  this 
will  his  son  Isaac  had  four  children  living.  They  were  all  adults 
und  their  names  well  known  to  him ;  and  the  devise  that  he  makes 
is,  to  Isaac  for  life  and  then  to  his  children  in  fee-simple.  This,  in 
the  light  of  the  circumstances,  must  be  taken  in  a  distributive 
sense,  and  is  a  devise  to  each  of  Isaac's  children  of  the  fee-simple 
in  remainder,  as  definitely  as  if  it  had  been  to  each  by  name.  For, 
as  observed  by  Vice-Chancellor  Malins  in  Re  Porter' $  Trusts^  L. 
B.  8  Eq.  52,  there  can  be  no  substantial  difference  between  a 
gift,  for  instance,  to  six  children  named,  and  a  gift  to  children 
simply,  there  being  six.  The  real  objects  of  the  gift  are  in  such 
cases  easily  ascertainable  by  parol  testimony. 

It  is  not,  however,  claimed  tliat  the  individuals  constituting 
Isaac's  children  were,  at  the  date  of  the  will,  indefinite  and  so, 
incapable  of  taking  as  individuals  under  its  provisions,  but  that 
the  devise  was  to  them  as  a  class,  and  must  be  construed,  under 
the  rules  applicable  to  such  devise,  not  as  a  devise  to  each  of  the 
children,  but  to  such  of  them  as  should  survive  the  testator.  The 
ground  of  this  rule  was  that  no  one  can  be  a  devisee  or  legatee 
until  the  will  takes  effect  by  the  death  of  the  testator.  But  any 
argument  drawn  from  this  rule  proves  too  much;  for,  if  applied 
according  to  its  reason,  it  would  abrogate  the  statute,  as  no  ob- 
ject, however  definitely  described,  can  take  in  this  sense,  until 
the  will  ceases  by  the  death  of  the  testator,  to  be  ambulatory.  It 
was  upon  this  ground  that  a  devise  to  one  by  name  who  pre-de- 
ceased  the  testator,  was  held  to  lapse.  The  fact  that  in  the  latter 
case  the  extinguished  or  lapsed  legacy  went  to  the  residuary  lega- 
tees, or  to  the  heir,  where  there  were  no  such  legatees,  whilst  in 
the  case  of  the  death  of  a  member  of  a  class  it  went  to  the  survi- 
vors, supplies  no  reason  for  excluding  the  application  of  the  stat- 
nte  where  the  devise  is  to  a  class.  It  was  not  because  the  extin- 
guished legacy  or  devise  was  disposed  of  by  the  law  in  one  way 
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rather  than  another,  that  the  statute  was  adopted,  bntbeci^nBe  It 
did  not  go  to  the  issne  of  the  deceased  devisee,  as  the  testator  in 
all  probability  supposed  it  would.     In  other  words,  it  was  not 
designed  to  prevent  the  failure  of  a  legacy  by  the  death  of  thtB 
legatee  before  the  testator,  that  were  impossible,  but  to  make  a 
new  disposition  by  law  of  such  legacy,  where  the  testator  had 
himself  failed  to  do  so,  in  the  anticipation  of  the  possible  death  of 
any  one  of  the  chosen  objects  of  his  bounty  before  himself,  where 
such  object  was  a  child  or  other  relative  of  his.     Hence  the  only 
question  that  can  arise  in  the  construction  of  a  will  under  this 
statute  is,  whether  it,  as  a  matter  of  fact,  contains  a  devise  of  real 
or  personal  estate  to  a  child  or  other  relative  of  the  testator,  which 
such  devisee  would  have  taken  had  he  survived  the  testator;  if  so, 
then  by  the  express  language  of  the  statute,  the  issue  of  such  de- 
visee surviving  the  testator,  <  'shall  take  the  estate  devised  in  the 
same  manner  as  the  devisee  would  have  done  if  he  had  survived 
the  testator,^'  unless  a  different  disposition  shall  be  made  or  re- 
quired  by  the  will.      Now,  it  is  a  settled  rule  that  in  a  devise  t6 
children  as  a  class,  each  member  who  survives  the  testator,  theii 
takes  a  vested  interest  in  the  demise.  Hawk.  Wills,  68;  and  thii^ 
is  so  though  the  devise  is  not  immediate,  subject,   however,  in 
such  case  to  the  liability  to  be  partially  divested  by  children  sub- 
sequently coming  into  existence  before  the  period  fixed  for  enjoy, 
ment.     Hawk.  Wills,  71;  Schouler  Wills,  sec.  562.     Hence,  as 
xinder  a  devise  to  a  class  each  member  who  survives  the  testator, 
would,  independent  of  the  statute,  take  an  aliquot  part  of  the 
devise  as  a  tenant  in  common  with  the  other  survivors,  therefore. 
Tinder  the  statute  in  such  case,  the  issue  or  a  deceased  member  of 
the  class  surviving  the  testator,  must  take  what  the  deceased 
would  have  taken  had   he  survived.      Any  other  construction 
would  render  the  statute  nugatory  in  a  large  class  of  cases  to 
which  its  provisions  afe  by  its  terms  directly  applicable. 

Sec  459.  Devise  to  a  class— The  statute  con- 
strued. It  seems  that  this  is  the  first  case  that  has  been  pre- 
sented to  this  court  requiring  a  construction  of  this  statute.  But 
statutes  similar  to  our  own  have  been  adopted  in  most,  if  not  all 
of  the  states  of  the  Union.  These,  whilst  differing  in  detail, 
in  general  provide,  that  if  such  devisee  or  legatee  die  before 
the  testator,  leaving  issue  who  may  survive  the  testator,  such  issue 
shall  take  the  estate  as  the  devisee  or  legatee  would  have  done 
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in  case  he  survived  the  testator;  and  it  has  generally  been  held 
in  these  states,  that  the  statute  applies  to  a  devise  to  a  class  as 
well  as  to  a  designated  individual.  Moore  v,  Dimond,  5  R.  I. 
121;  Moore  V.  Weaver,  16  Gray,  305;  Guitar  v.  Gordon,  17  Mo. 
408 ;  Jamison  v.  Hay,  46  Mo.  546 ;  Cheney  v,  Selman,  71  Ga. 
384;  Teatesv.  Gill,  9  B.  Mon.  203. 

But  two  cases  are  found  in  which  ti  different  view  seems  to 
have  prevailed.  Gross's  Estate  10  Pa,  St  360;  Young  v.  Robin- 
son,  11  Gill  &  J.  328. '  The  only  reason  assigned  in  the  former 
case  is  that,  <<The  act  was  intended  to  prevent  a  vested  legacy 
from  lapsing  by  death,  which,"  the  court  adds,  < <cannot apply 
here,  as  the  legacies  did  not  vest  at  all  until  the  death  of  the  tes- 
tator." Now,  it  is  strange  that  it  did  not  suggest  itself  to  the 
mind  of  so  good  a  court,  that  no  legacy  vests  until  the  death  of 
the  testator,  and  that  such  a  construction  would  work  a  virtual 
repeal  of  the  statute.  Moreover,  our  statute  is  general  in  terms; 
it  is  not  limited  to  vested  devises  only,  but  applies*  to  any  <<devise 
of  real  or  personal  estate  to  a  child  or  relative  of  the  testator;" 
and,  whether  vested  or  contingent,  it  is  declared,  that  where  such 
devisee  predeceases  the  testator,  the  surviving  issue  of  such 
deceased  devisee  '  ^shall  take  the  estate  devised  in  the  same  man. 
ner  as  the  devisee  would  have  done  if  he  had  survived  the  testa- 
tor." The  decision  in  Young  v,  Robinson  is  placed  on  the  ground 
that  the  object  of  their  statute  is  *  *  to  provide  for  such  cases  of 
legacies  and  devises  as  by^  the  rules  of  law  lapsed  or  failed  to 
take  effect  by  the  death  of  the  devisee  or  legatee  in  the  life  of 
the  testator," — the  statute  of  Maryland  providing  that  the  devise 
<<shall  not  lapse  or  fail  to  take  effect"  by  the  death  of  the  devisee 
in  the  life  of  the  testator,  but  shall  have  the  same  effect  to  transfer 
the  title  in  the  property  mentioned  as  if  such  devisee  had  survived 
the  testator.  This  decision  is  placed  on  a  mistaken  notion  of  the 
essential  element  of  a  lapsed  legacy.  Every  legacy  is  said  to 
lapse  that  falls  by  reason  of  the  death  of  the  legatee  in  the  life 
of  the  testator.  Bro.  Law  Die.  **Lapse,"  304.  The  disposition 
made  by  the  law,  in  the  absence  of  any  statutory  provision,  is 
not  material.  It  went  to  the  residuary  legatees  or  devisees,  if 
there  were  such,  and  if  not,  it  went  to  the  heir,  or  where  the 
failure  occured  in  a  devise  to  a  class;  by  the  death  of  one  of  the 
members,  it  went  to  the  survivors;  but  whetlier  it  went  to  resi- 
duary legatees,  or  to  the  heir,  or  to  the  survivors  of  a  class,  did 
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not  effect  the  essential  character  of  the  extinguished  gift — it  was, 
properly  speaking,  a  lapsed  legacy  or  devise  in  either  case.  The 
statute  of  Kentucky,  like  that  of  Maryland,  also  contains  the 
negative  clause  <<shallnot  lapse,"  and  in  Yeates  v.  Gill,  supra^ 
it  was  contended  that  it  did  not  apply  to  a  devise  to  <<children," 
as  in  such  case  there  can  be  no  lapse  so  long  as  there  are  survivors 
of  the  class.  But  the  court  rejected  this  view,  and  said:  <<We 
are  of  the  opinion  that  the  statute  was  intended  to  promote  equal- 
ity in  the  distribution  of  estates,  and  to  subserve  the  probable 
intention  of  testators  under  a  change  of  circumstances  not  ex- 
pressly provided  for  only  (as  might  be  presumed),  because  express 
provision  was  not  understood  to  be  necessary ;  and  it  should  be 
construed  liberally  for  the  effectuation  of  those  objects."  It  will 
be  observed  that  our  statute  contains  no  such  negative  words ;  it 
simply  affirms  that  the  issue  of  such  deceased  devisee  surviving 
the  testator,  shall  take  what  the  deceased  would  have  taken,  had 
he  survived ;  and,  as  before  observed,  under  our  statute  the  con- 
struction is  solved  by  determining  whether,  in  that  event,  he 
would  have  taken  as  a  devisee  under  the  will. 

Sec.  460.    Vesting  of  a  devise.     It  is  also  argued 

that  the  issue  can  not  take  because  the  devise  to  the  children  of  * 
Isaac  is,  as  claimed,  a  contingent  one,  that  is  to  say,  depends 
not  only  upon  their  surviving  the  testator,  but  also  the  wife  of  the 
testator,  to  whom  was  given  a  life  estate  in  the  whole  property, 
and,  to  the  determination  of  which  estate,  the  gift  to  the  father 
for  life  as  well  as  the  remainder  to  the  children  was  postponed. 
To  this  it  may  be  answered:  (1)  That  the  vesting  in  interest  of 
the  devise  is  not  made  to  depend  by  the  will  upon  any  condition 
whatever;  the  devise  is  absolute — ^no  adverbs  of  time  nor  words 
of  survivorship  being  used,  and  therefore  must  be  construed  as  a 
gift  vesting  in  interest  if  not  in  possession  at  the  death  of  the  tes- 
tator. Hawk.  Wills,  71;  Linton  v.  Laycock^  33  Ohio  St.  128; 
Schouler  on  Wills,  Sec.  560,  562.  (2)  As  heretofore  shown, 
the  statute  applies  to  contingent  gifts  as  well  as  to  vested  ones. 
And  (3)  that  by  the  death  of  Isaac  the  tenant  for  life  and  of  his 
mother,  in  the  life-time  of  the  testator,  both  of  these  prior  life- 
estates  were  eliminated  from  the  will,  and  the  devise  to  Isaac's 
children  was  thereby  accelerated  so  as  to  take  effect  at  the  death 
of  the  testator,  not  only  as  an  estate  in  interest,  but  also  in  pos- 
session; so  that,  if  the  inchoate  devise  was  contingent  at  the  date 
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of  the  will,  by  xeason  of  the  creation  of  these  life-estates,  it  ceased 
to  be  such  before  the  death  of  the  testator.  By  the  extinction  of 
these  life-estates  the  devise  to  Isaac's  children  took  effect  at  the 
death  of  the  testator  as  an  immediate  devise  to  the  survivors  and 
the  issue  of  such  as  had  deceased,  in  the  same  manner,  and  with 
like  effect,  as  if  no  inchoate  prior  estates  had  been  created  at  the 
date  of  the  will.  2  Williams'  Exr's.  1219.  <<If  money  from 
whatever  source  arising,  be  directed  to  be  laid  out  in  the  purchase 
of  land  to  be  settled  in  any  manner,  equity  will  regard  the  per- 
sons on  whom  the  lands  are  to  be  settled  as  already  in  the  pos- 
session of  their  estates. "     Will.  Real.  Pr.  164. 

The  fact  that  before  the  death  of  the  testator,  his  wife  and 
his  son  Isaac  had  died,  so  that  there  were  no  prior  intervening 
estates  postponing  in  any  way  the  bequest  to  Isaac's  children, 
renders  the  decisions  in  Ritchey  v,  Johnson,  30  Ohio  St.  288,  and 
in  Hamilton  v,  Rodgers,  38  Ohio  St.  242,  on  which  much  reliance 
seems  to  be  placed  by  counsel  for  defendant  in  error,  wholly  in- 
applicable here  and  their  examination  unneccessary^ 

It  is  also  claimed  that  the  form  of  the  bequest  to  his  daugh- 
ter Julia  A.  Stroop,  and  to  the  son  of  his  daughter  Ivey  Yarner, 
indicate  an  intention  on  the  part  of  the  testator,  that  the  survivor 
only  of  the  children  of  Isaac  should  take,  and  so  as  to  his  son 
Ezeriah's.  But  we  think  that  the  form  of  the  former  devises  can 
shed  very  little  light  upon  his  intention  as  to  the  latter.  In  the 
first  two  instances  the  bequest  to  each,  as  well  as  to  the  heirs  of 
each,  is  necessarily  contingent,  until  the  time  for  distribution 
arrives.  For  example,  the  designated  share  is  to  be  paid  Julia  *4f 
she  be  living,  or  to  her  heirs,  if  she  be  dead  at  the  time  the  same 
is  ready  to  be  paid,"  clearly  indicating  that  <<heirs''  are  to  take 
by  substitution,  should  the  mother  die  before  the  time  of  payment 
arrives.  If  she  survives  that  time,  she  takes  absolutely,  and  the 
conditional  gift  over  to  the  <<heirs"  is  gone.  In  the  latter  in- 
stances the  gift  is  to  each  son  for  life,  and  then  to  his  children  in 
fee-simple,  without  any  condition  as  to  either  estate.  The  death 
of  the  father  simply  accelerates  the  enjoyment  of,  but  does  not 
create  or  vest  the  devise  to  the  children. 

Judgment  of  the  circuit  court  reversed,  and  that  of  the  com 
mon  pleas  affirmed. 

Owen,  C.  J.,  and  Williams,  J.,  dissent. 

Note,    See  Epitome  of  cases:    Wills- 


EPITOME  OF  CASES. 

[The  following  ia  an  Epitome  of  all  the  legal  principles  appertaining 
to  real  estate  law,  which  have  been  enunciated  in  the  oases  reported  in  the « 
official  Yolmnes,  and  which  are  not  re-reported  in  this  voimne  or  nsed  in^ 
the  annotations  to  cases  which  are  re-reported.] 

ABSTRACTER. 

Sec.  461.    Inspection  of  records.    Under  the  statuter 

of  Michigan,  enacted  in  1889,  reqniring  the  ^'officers  having  the 
custody  of  any  county,  city  or  town  records* '  to  furnish  facilities 
for  inspection  of  records  and  files  during  business  hours  to  all 
persons  having  occasion  to  examine  them  for  any  legal  purpose^ 
subject  to  reasonable  rules  and  regulations,  it  was  held  that  a 
mandamus  would  lie  to  compel  a  city  treasurer  to  permit  an 
abstracter  to  inspect  the  books  wherein  is  recorded  tax  sales,  and 
that  no  compensation  could  be  charged  for  such  inspection.  The 
right  of  such  abstracter  to  examine  public  records  is  not  to  be 
abridged  because  he  uses  the  information  thus  obtained  for  pri- 
vate gain.  Burton  v.  Tuitey  78  Mich.  363  (44*  N.  W.  Rep.  282 ; 
7  L.  R.  A.  73). 

ABUTTING  OWNERS. 

Sec.  462.  Railroads  in  streets.  A  street  railroad 
company  takes  its  franchise  from  the  city,  subject  to  the  right  of 
the  legislature  to  enact  a  law  providing  for  compensation  to  abut- 
ting owners.  Tai/lor  v.  Street  Ry,  Co. ,  80  Mich.  77  (45  N.  Wl 
Rep.  335).  It  was  held  that  streets  could  not  be  occupied  by  a 
railroad,  without  the  consent  of  the  city  and  compensation  to 
abutting  owners.  Enos  v.  CI,  St  F,  da  K,  C,  Ry,  Co.^  78  Iowa 
29  (42  N.  W.  Rep.  575).  Long  acquiescence  on  the  part  of  the 
abutting  owners,  will  bar  a  recovery  of  damages.  Merchants* 
Union  Barh'Wire  Co,  v.  C,  R,  L  &  P.  Ry,  Co.,  79  Iowa  613 
(44  N.  W.  Rep.  900).  Under  the  Iowa  statute  it  is  held  that  the 
abutting  owner  can  not  recover  damages  on  account  of  a  railroad 
track  in  the  street,  placed  there  by  permission  of  the  city,  with- 
out proof  of  the  actual  damage  to  his  property.  Cook  v.  Chicago^ 
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M.  <£r  St.  p.  Ry.  Co,,  (la.)  49  N.  W.  Rep.  92.*  A  street  rail- 
road, operated  by  a  steam  motor,  creates  an  additional  burden  on 
the  land.  Nichols  v.  Ann  Arbor  dh  Ypsilanti  St.  Ry,  Co,,  (Mich.) 
49  N.  W.  Rep.  538.*  A  contrary  conclusion  was  reached  in 
Detroit  City  Ry,  v.  Mills,  (Mich.)  48  N.  W.  Rep.  1007*;  and, 
also,  in  Ransom  v.  Citizens'  Ry,  Co,,  (Mo.)  16  S.  W.  Rep.  416.* 

Sec.  463.    Miscellaneous  notes.    The  right  of  an 

iibutting  owner  to  have  access  to  and  egress  from  the  street  is 
property  of  which  he  cannot  be  deprived,  even  for  public  pur- 
poses, without  compensation  first  being  made,  and  this  right  ex- 
ists even  where  the  abutter  has  no  estate  in  fee  in  the  street.  An 
Enj  unction  will  lie  against  the  wrongful  appropriation  of  the  street. 
fSchati/ele  Y.  Doyle,  86  Cal.  107;  Lostutter  y.  City  of  Aurora, 
126  Ind.  436  (26  N.  E.  Rep.  184).  To  the  same  effect  is  the 
.t»se  of  Longmont  v.  Parker,  14  Colo.  386  (20  Am.  St.  Rep.  277; 
23  Pac.  Rep.  443).  It  also  holds  that  consequential  damages  may 
Also  be  recovered. 

Where  the  fee  to  the  highway  is  in  the  abutting  owner,'  the 
grass  growing  upon  the  unused  portion  of  the  highway  belongs  to 
the  abutting  owner.  If  one  traveling  upon  the  highway  wantonly 
and  unnece3sarily  destroys  such  grass,  he  is  a  trespasser,  and  to 
eject  such  trespasser  and  prevent  him  from  destroying  the  grass, 
no  more  force  being  used  than  is  necessary,  is  not  a  criminal 
assault.  People  V,  Foss,%{i  Mich.  559  (20  Am.  St.  Rep.  532; 
45  N.  W.  Rep.  480 ;  8  L.  R.  A.  472).  The  owner  of  lots  adjacent 
to  a  public  square,  which  has  been  dedicated  to  public  use,  may 
maintain  a  bill  in  equity  to  restrain  the  diversion  of  the  square  to 
any  private  use  inconsistent  with  the  purpose  for  which  it  was 
dedicated,  if  by  such  diversion  the  value  of  the  lots  will  be  injur- 
iously affected.  Ruge  v  Apalachicola  Oyster  C,  dh  F,  Co,,  25 
Jla,  656. 

ACKNOWLEDGMENTS. 

Sec  464.  Miscellaneous  notes.  Neither  the  cer- 
tificate of  acknowledgment,  -oor  the  registration  of  a  deed  is  con- 
lusive  proof  of  its  execution.  O'Neily,  Feft^fcr,  150  Mass.  572 
(23  N.  E.  Rep.  235).  In  Dikeman  v.  Arnold,  78  Mich.  455  (44 
N.  W.  Rep.  407),  it  is  said,  *  *The  rule  undoubtedly  is  that  the 
burden  of  proof  rests  upon  the  person  denying  the  acknowledg- 
ment to  show  the  falsity  of  the  certificate,  which  carries  with  it 
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the  usual  presumption  that  the  officer  making  it  has  certified  to 
the  truth,  and  has  not  been  guilty  of  wrongful  or  criminal  action. " 
In  support  of  this,  the  court  cite  ^^HourtienneY,  Schnoor,  33 
Mich.  274:]  Johnson Y,  VanVehor,  43  Mich.  219  (5 N.  W.  Kep.  265), 
and  cases  there  cited."  It  was  held  in  Texas  that  the  failure  of 
the  acknowledging  officer  to  certify  that  the  grantor  executed  a 
deed  for  the  purposes  expressed  therein  does  not  affect  the  legal- 
ity of  his  certificate.  Butler  v.  Broton,  77  Texas  342  (14  S. 
W.  Rep.  136). 

Acknowledgments  of  instruments  affecting  titles  to  realty 
were  unknown  to  the  common  law,  and  are  purely  of  statutory  ori- 
gin, hence,  the  validity  of  an  acknowledgment  is  to  be  determined 
by  the  statute  in  force  at  the  time  the  instrument  was  executed. 
Gould  V.  ffotoe,  131  111.  490  (23  N.  E.  Rep.  602).  Acknowledg- 
ments  must  not  be  certified  to  by  a  party  to  the  instrument,  Lap- 
rad  V,  Sherwood,  79  Mich.  520  (44  N.  W.  Rep.  943);  nor  by  a 
beneficiary,  where  the  conveyance  is  to  the  trustee. 

In  DavxB  v.  Beazley,  75  Va.  491,  it  was  decided  that  a 
grantee  in  a  deed,  or  a  beneficiary  under  it,  is  not  allowed  as  an 
officer  to  take  an  acknowledgment  of  the  deed  by  the  grantor 
with  a  view  to  its  registration,  and  that  the  certificate  of  such 
acknowledgment  is  invalid  as  authority  to  admit  the  deed  to 
record,  and  hence  a  recordation  based  upon  it  is  without  effect  as 
notice  by  construction  under  the  registry  laws.  And  the  con- 
clusive reason  assigned  was  that  the  act  of  an  officer  in  taking  an 
acknowledgment  of  a  deed  is  judicial  in  its  character,  and  can- 
not, therefore,  be  performed  by  one  who  is  interested  in  it,  since 
no  man  can  be  a  judge  in  his  own  cause.  In  that  case  the  grantor 
in  the  deed  took  his  own  acknowledgment  to  it,  and,  as  clerk, 
admitted  it  to  record,  and  this  was  held  to  be  invalid.  Bowden 
V.  Parrish,  86  Va.  67  (19  Am.  St.  Rep.  873;  9  S.  E.  Rep.  616). 
In  Corey  v.  Moore,  86  Va.  721  (11  S.  B.  Rep.  114),  it  is  said: 
<  < And  it  is  equally  well-settled  that  a  trustee  in  a  deed  of  trust, 
though  interested  only  to  the  extent  of  his  fees,  is  within  the 
inhibition,  as  any  interest  whatever,  no  matter  how  slight  or 
remote,  will  work  a  disqualification." 

Where  there  is  a  discrepancy  between  the  date  of  thedeed  and 
the  date  upon  which  it  is  acknowledged,  the  date  of  the  acknowl- 
edgment prevails  and  the  date  of  the  deed  itself  becomes  of  sec- 
ondary Importance.     As  between  the  parties^  a  deed  is  valid 
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without  acknowledgment  or  record.  Buck  v.  Oage,  2V  Neb.  306 
(43  N.  W.  Rep.  110).  In  the  case  of  Cressona  Ass'n  v.  Sowers^ 
134  Pa.  St.  354  (19  Atl.  Rep.  686),  it  is  said  that  the  certificate 
of  acknowledgment  <<in  the  absence  of  fraud  or  duress,  is  con- 
clusive as  to  the  facts  therein  stated.  A  purchaser  bona  fide, 
and  without  notice  of  the  fraud,  is  protected  against  it;  but,  as  to 
other  persons,  parol  evidence  has  been  admitted  to  show  fraud  or 
duress  connected  with  the  acknowledgment. "  The  presumption 
that  public  ofiQcers  perform  their  duties  rightly,  applies  to  the 
taking  of  acknowledgments  of  deeds ;  and,  in  support  of  a  certifi- 
cate of  acknowledgment,  reference  may  be  made  to  the  language 
of  the  deed  itself.  Owens  v.  Baker,  101  Mo.  407  (20  Am.  St. 
Rep.  618;  14  S.  W.  Rep.  175). 

There  must  be  a  substantial  compliance  with  the  statutory 
requirements  for  the  acknowledgment  of  a  deed.  Woods  v.  James^ 
87  Ky.  515  (9  S.  W.  Rep.  b\^)\  Richardson  v.  Woodstock  Iron 
Co.^  90  Ala.  266  (8  S.  Rep.  7).  A  notary  who  is  related  to  the 
parties  may  take  an  acknowledgment.  First  Nat.  Bank  v.  Rob- 
erts, 9  Mon.  323  (23  Pac.  Rep.  718). 

ADVERSE  POSSESSION. 

Sec.  465.  As  to  what  constitutes  adverse  pos- 
session. A  widow  remaining  in  possession  of  her  husband's 
lands,  awaiting  assignment  of  dower  and  claiming  only  as  widow, 
cannot  assert  a  title  by  adverse  possession  against  the  grantee  of 
the  heirs.  Kimhrell  v.  Rogers,  90  Ala.  339  (7  S.  Rep.  241). 
There  can  be  no  adverse  possession  between  husband  and  wife 
while  both  reside  on  the  land.  When  two  persons  are  in  posses- 
sion, claiming  under  different  and  hostile  rights,  the  law  refers 
the  possession  to  the  party  having  the  title.  Gafford  v.  Strauss, 
89  Ala.  283  (18  Am.  St.  Rep.  Ill;  7  S.  Rep.  248;  7  L.  R.  A. 
568).  To  constitute  adverse  possession  there  must  be  an  occu- 
pancy with  the  intention  to  hold  as  owner,  which  may  be  shown 
by  acts  of  ownership,  inconsistent  with  the  rights  of  others.  It 
is  not  essential  that  oral  declarations,  of  claim  of  title,  be  shown 
to  have  been  made  by  the  party  in  possession.  Faloon  v.  Sim- 
shauser,  130  111.  649  (22  N.  E.  Rep.  835).  Adverse  possession 
is  not  impaired  by  a  purchase  at  a  tax  sale,  and  the  taking  of  a 
deed,  by  the  one  in  possession.  Griffith  v.  Smith,  27  Neb.  47 
*  (42  N.  W.  Rep.  749).  A  possession  which  is  permissive  and 
entirely   consistent  with   the  title,    is  not  adverse.     Maple  v. 
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Stevenson,  122  Ind.  368  (23  N.  E.  Rep.  854).  The  possession  of 
the  mortgagor  is  not  ordinarly  adverse  to  the  mortgagee.  Ben- 
ton  County  y,  Czarlinsky,  101  Mo.  275  (14  S.  W.  Rep.  114).  It 
must  be  public  and  uninterrupted  as  owners,  Simon  et  al,  v. 
Richard  et  al. ,  42  La.  842  (8  S.  Rep.  629). 

Successive  possessions  may  be  united  in  order  to  make  up 
the  period  of  adverse  possession  necessary  to  constitute  a  defense 
to  an  ejectment,  founded  on  the  true  title,  Coogler  v.  Rogers^  25 
Fla.  853;  Brown  v.  Brown,  106  N.  C.  451  (11  S.  E.  Rep.  647); 
but  the  continuity  of  possession  must  not  be  broken,  Warren  v. 
Fredericks,  76  Texas  647  (13  S.  W.  Rep.  643);  and  this  contin- 
uity and  identity  may  be  shown  by  parol  evidence;  a  deed  is  not 
necessary,  Faloon  v.  Simshausrr,  130  111.  649  (22  N.  E.  Rep. 
835).  The  purchase  of  the  tax  deed  does  not  break  the  con- 
tinuity of  possession.  Omaha  dh  Florence  Land  &  Trust  Co.  v. 
Hansen,  (Neb.)  49  N.  W.  Rep.  456.*  If  the  possession  be  inter- 
rupted, either  by  fraud  or  force,  or  by  process  of  law,  the  statute 
begins  to  run  only  from  the  time  of  re-entry.  Townsend  v. 
Edwards,  25  Fla.  582.  Where  the  possession  is  acquired  with 
the  consent  of  the  party  holding  the  title,  in  order  that  it  may 
become  adverse,  there  must  be  something  more  than  ordinary 
acts  of  ownership.  There  must  be  an  open  disclaimer  and  asser- 
tion of  hostile  title,  and  knowledge  thereof  brought  home  to  the 
owner  of  the  title.  Burrus  v.  Meadors,  90  Ala.  140  (7  S.  Rep. 
469).  One  who  resides  with  a  tenant  and  assists  in  paying  the 
rent  cannot  acquire  an  adverse  right.  Hodgkin  v.  McVeigh,  86 
Va.  751  (10  S.  E.  Rep.  1065).  In  Texas  it  has  been  held  that 
title  may  be  acquired  to  a  street  by  adverse  possessicn.  Ostrom 
V.  City  of  San  Antonio,  77  Texas  345  (14  S.  W.  Rep.  66). 

As  between  themselves  joint  owners  of  land  can  not  acquire 
title  by  adverse  possession.  Simon  v.  Richard,  42  La.  842  (8  S. 
Rep.  629). 

Sec  466.  Extent  of  the  possession.  Adverse  pos- 
session extends  to  all  the  land  possessed,  even  though  some  of  it 
be  omitted  by  mistake  from  the  deed  under  which  the  possessor 
claims,  Vandall  v.  St.  Martin,  42  Minn.  163  (44  N.  W.  Rep. 
525),  or  if  the  deed  be  void,  Hecock  v.  Van  Dusen,  80  Mich.  359 
(45  N.  W.  Rep.  343).  Where  a  party  holds  under  color  of  title, 
his  claim  is  not  confined  to  the  premises  actually  occupied,  but 
extends  to  all  the  lands  embraced  in  the  deed  under  which  he 
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claims,  but,  if  the  title  be  void  as  to  part  of  the  land  conveyed, 
occupation  of  the  remainder  will  not  be  constructive  possession  of 

«  

the  part  to  which  the  title  was  void.  Jonea  v.  Oaddis^  67  Miss. 
761  (7  S.  Rep.  489).  This  rule  does  not  apply  to  separate  tracts 
of  land.  MorrU  v.  McClary,  43  Minn.  346  (46  N.  W.  Rep.  238). 
The  possession  of  a  railroad  company  of  land,  under  a  defective 
condemnation  proceeding,  extends  to  the  land  included  in  such 
proceeding,  though  not  all  actually  occupied.  Cogihill  v.  Mobile 
d:  O,  R.  Cb.,  (Ala.)  9  S.  Rep.  612.* 

Sec.  467.    Title  by  adverse  possession.    When 

possession  is  actual,  exclusive,  open,  and  notorious,  under  a 
claim  of  title  adverse  to  any  and  all  other  for  the  time  pre- 
scribed  by  statute,  such  possession  establishes  title.  Baker  v. 
Oakwood,  123  N.  Y.  16  (25  N.  E.  Rep.  312);  Broton  v.  Morgan, 
44  Minn.  432  (46  N.  W.  Rep.  91S)]  Echols  v.  Huhhard,  90  Ala. 
309  (7  S.  Rep.  817);  but  the  claim  of  title,  without  the  actual 
possession,  cannot  ripen  into  a  prescriptive  title,  Howell  v.  Slau^ 
souy  83  Gal.  539  (23  Pac.  Rep.  692).  An  averment  of  title  is 
not  supported  by  proof  of  possession  insufficient  to  make  title 
under  the  statute  of  limitations.  McGrath  v.  Wallace^  85  Gal. 
622;  Brown  \.  C,  B.  d;  K.  C.  Ry,  Co.,  101  Mo.  484  (14  S.  W. 
Rep.  719.) 

In  order  that  adverse  possession  may  ripen  into  title,  it  is 
not  necessary  that  the  period  relied  upon  should  immediately 
precede  the  bringing  of  the  action.  It  is  sufficient  if  the  posses- 
sion be  continuous  for  the  required  period  <<at  any  point  of  time." 
EchoU  V.  Hubbard,  90  Ala.  309  (7  S.  Rep.  817);  Geohegan  v. 
Marshall,  66  Miss.  676  (6  S.  Rep.  502).  It  was  held  that  exclu- 
sive adverse  possession  for  ten  years  gave  title,  free  from  a  lien 
created  by  a  tax-deed,  issued  more  than  ten  years  prior  to  the 
commencement  of  the  action  to  foreclose  such  tax-deed.  Alex- 
ander y.  Meadville,  (Neb.)  49  N.  W.  Rep.  1123.*  It  is  held  that, 
after  a  conveyance  with  general  warranty,  the  grantor  may 
acquire  title  by  adverse  possession,  which  will  not  pass  under  the 
warranty.     Abbett  v.  Page,  (Ala.)  9  S.  Rep.  332.* 

Sec.  468.  Sale  of  land  held  by  adverse  posses- 
sion. Under  a  statute  prohibiting  the  sale  of  land,  held 
adversely,  to  a  stranger  to  the  title,  it  was  held  a  sale  by  one 
tenant  in  common  to  another  is  not  champertous ;  but  that  a  sale 
by  all  of  the  tenants  in  common  to  a  stranger  was  void.     Adkins 
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V.  Whalin,  87  Ky.  153  (7  S.  W.  Rep.  912;  10  Ky.  Law.  Rep.  17; 
12  Am.  St.  Rep.  470).  A  deed  conveying  lands  which  are  in 
adverse  possession  of  another  is  void  as  to  the  person  having 
such  possession,  but  valid  as  between  the  parties  to  the  deed. 
Coogler  v.  BogerSy  25  Fla.  853;  Murray  v.  Hoyle,  (Ala.)  9  S. 
Rep.  368.* 

Sec.  460.    Miscellaneous  notes.    A  deed  in  which 

the  description  includes  no  land,  is  a  nullity,  and  cannot  be  color 
of  title;  but,  if  the  description  be  such  as  to  put  the  party  on  in- 
quiry, the  deed  will  be  color  of  title.  Black  v.  Tenn,  Coal,  Iron 
ds  R,  R,  Co.,  (Ala.)  9  S,  Rep.  537.*  Where  one  in  adverse  pos- 
session dies  and  a  stranger  enters,  the  adverse  possession  of  the 
decedent  will  be  deemed  to  be  continued  without  interruption 
during  the  time  necessary  for  the  appointment  of  a  personal  rep- 
resentative. Ricker  v.  Butler,  (Minn.)  48  N.  W.  Rep.  407.*  Sec- 
tion 372  of  the  New  York  Code  of  Civil  Procedure,  provides  that 
adverse  possession  of  one  claiming  title,  not  founded  on  a  written 
instrument,  judgment,  or  decree,  is  presumed  where  the  land  has 
been  protected  by  a  substantial  enclosure  and  has  been  usually 
cultivated  and  improved.  Eldridge  v.  Kenning,  12  N.  Y.  Sup. 
693. 

Where  one  of  two  adjoining  proprietors  holds  exclusive  pos- 
session up  to  a  wall  or  fence,  claiming  it  as  his  own,  his  possession 
is  adverse;  but  if  he  claims  to  hold  only  to  the  true  line  wherever 
it  may  turn  out  to  be,  the  holding  will  not  be  adverse.  Handlan 
V.  McManus,  100  Mo.  124  (18  Am.  St.  Rep.  533;  13  S  .  W.  Rep. 
207).  This  rule  applies  to  the  case  of  the  public  using  a  highway, 
supposed  to  be  upon  a  certain  line,  but  which,  by  mistake,  is  really 
not  upon  it.  Bolton  v.  McShane,  79  Iowa  26  (44  N.  W.  Rep.  21 1). 
The  continuous  adverse  possession  of  a  public  street,  or  a  portion 
thereof,  for  a  period  of  fifteen  years  vests  the  possessor  with  com- 
plete title.  Cornwall  et  al.  v.  Louisville  dh  N,  R,  Co,,  87  Ky.  78  (7 
S.  W.  Rep.  553,  9  Ky.  Law  Rep.  924).  A  deed  is  good  to  show 
color  of  title,  though  improperly  admitted  to  registration.  Brovm 
Y.  Brown,  106  N.  C.  451  (11  S.  E.  Rep.  647). 

ALIENS. 

Sec.  470.    Miscellaneous  notes.    One  who  has  taken 

lands  by  devise  holds  the  same  as  a  purchaser,  within  the  mean- 
ing of  the  statute  of  New  York,  which  provides  that,  if  any  alien^ 
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Teeident  or  citizen  who  has  purchased  and  taken  a  conveyance  of 
Teal  estate  within  the  state  shall  die  *  'leaving  persons  who,  accord- 
ing to  the  statutes  of  thi»  state,  would  answer  the  description  of 
heirs,"  such  persons,  whether  aliens  or  citizens,  may  take  and 
hold,  as  heirs,  the  real  estate  owned  and  held  by  the  decedent. 
Stamm  v.  Bostunck,  122  K  Y.  48  (25  N.  E.  Rep.  233;  9  L.  R. 
A.  597).  In  construing  section  2442,  of  the  Iowa  Code,  provid- 
ing that  '  'the  widow  of  a  non-resident  alien  shall  be  entitled  to 
the  same  rights  in  the  property  of  her  husband  as  a  resident,  ex- 
cept as  against  a  purchaser  from  the  decedent,''  it  is  held  that  the 
words  ''non-resident  alien''  mean  an  alien  who  is  not  a  resident 
of  Iowa,  and  not  one  who  is  also  a  non-resident  of  the  United 
States.     In  re  Estate  of  Gill,  79  Iowa  296  (44  N.  W.  Rep.  553). 

APPEALS. 

Sdo,  471.    Restitution  upon  reversal  of  a  decree. 

The  reversal  of  a  decree  of  partition  sets  aside  the  whole  judg- 
ment. Reinhart  v.  Lugo,  86  Cal.  395  (21  Am.  St.  Rep.  52). 
"The  law  is  well  settled,  that  where  the  court  has  jurisdiction  of 
the  subject  matter  and  obtains  jurisdiction  of  the  person  by 
service  of  process,  then,  although  errors  may  intervene,  the  title 
of  a  purchaser  under  the  decree,  who  is  not  a  party  to  the  pro- 
ceeding, will  be  protected.  If  a  judgment  is  reversed,  the  parties 
are  to  be  restored  to  their  original  rights,  so  far  as  it  can  be  done 
without  prejudice  to  third  persons.  But  the  rights  of  third  per- 
sons are  not  affected.  Their  title  to  property  acquired  under  an 
erroneous  judgment  is  not  aflfected."  Lambert  v.  Livingstony 
131  111.  161  (23  N.  E.  Rep.  352);  Machlin  v.  Allenherg,  100  Mo. 
337  (13  S.  W.  Rep.  350).  The  last  case  cited,  extends  the  rule 
to  the  protection  of  a  purchaser  from  one  who  has  acquired  title 
by  operation  of  a  decree,  where  the  purchase  was  made  after  the 
termination  of  the  suit  and  before  the  suing  out  of  the  writ  of 
«rror.  But,  where  the  purchaser  was  either  party  or  privy  to  the 
cause  in  which  the  sale  was  ordered,  his  title  will  be  defeated  by 
its  reversal.  Welcker  v.  Staples,  88  Tenn.  49  (17  Am.  St  Rep. 
:869,  note\  12  S.  W.  Rep.  340). 

One  who  has  obtained  a  reversal  of  a  judgment  which  de- 
prived him  of  his  right  to  possession  of  land,  cannot  have  his 
right  to  restitution  of  the  possession  defeated  by  the  claim  of 
other  persons,  who  have  entered  since  the  dispossession  of  the 
defendant,  though  such  persons  claim  under  title  derived  from  an 
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iodependent  source,  and  not  in  collusion  with  either  of  the  parties 
to  the  suit.  Chung  dh  Co,  v.  Laumeister,  83  Cal.  384  (17  Am. 
St.  Kep.  261 ;  23  Pac.  Kep.  320). 

Sec.  472.    Miscellaneous  notes  on  appeals.  Where 

a  party  accepts  the  benefit  of  a  decree,  he  cannot  afterwards 
prosecute  error  to  reverse  it.  Such  acceptance  operates  as  an 
estoppel  and  may  be  treated  as  a  release  of  errors.  Moore  v. 
Williams,  132  111.  591  (24  N.  E.  Rep.  617).  An  appeal  bond 
which  does  not  comply  with  the  form  and  requirements  of  the 
statute,  is  valid  as  a  common  law  agreement,  and  enforceable 
according  to  its  terms.  Concordia  S.  &  A,  Assn,  v.  Read,  124 
N.  Y.  189  (26  N.  E.  Rep.  347).  The  prosecution  of  an  appeal 
from  a  decree  does  not  destroy  its  effect  as  a  former  adjudication. 
Moore  v.   Williams,  132  111.  589  (24  N.  E.  Rep.  619). 

One -who  was  not  a  party  to  a  suit,  but  was  brought  into 
court  by  a  summary  application  after  judgment,  and  an  order  was 
made  determining  his  right  of  possession  to  certain  lands,  has  his 
right  to  appeal.  Webster  v.  Filley,  43  Kan.  475  (23  Pac.  Rep. 
1080).  In  South  Carolina  it  is  held  that  the  right  to  appeal  does 
not  exist  in  every  case  and  can  only  be  claimed  under  some  con- 
stitutional or  statutory  provision,  conferring  such  right.  Whipper 
V.  Talhird,  32  S.  C.  1.  In  Illinois  it  is  held,  *ahat,  although  a 
freehold  may  have  been  involved  in  the  suit,  and  in  the  decree 
therein  rendered,  yet,  if  no  objection  is  taken  to  that  part  of  the 
decree  relating  to  the  freehold,  an  appeal  or  writ  of  error  that 
brings  up  another  part  of  the  same  decree,  having  no  relation  to 
the  question  of  freehold,  will  not  lie  to  bring  the  record  directly 
from  the  Circuit  to  the  Supreme  Court."  Moore  v.  Williams^ 
132  111.  591  (24  N.  E.  Rep.  617). 

BONA  FIDE  PUBCHASER. 

Sec.  473.    As  to  what  constitutes  a  bona   fide 

purchaser.  It  was  held  that  one  who  claims  under  a  quit- 
claim deed  is  not  a  bona  fide  purchaser  within  the  meaning  of  the 
Code  of  Oregon.  American  Mortgage  Co,  v.  Hutchinson,  19  Or. 
334  (24  Pac.  Rep.  515).  A  mortgagee  or  trustee  of  land  con- 
veyed to  secure  a  pre-existing  debt  or  liability,  is  a  purchaser  for 
value,  but  he  takes  subject  to  any  equity  that  attached  to  the 
property  in  the  hands  of  the  debtor.  Southerland  v.  Fremont, 
107  N.  G.  565.    A  party  who  purchases  real  estate  with  knowl- 
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edge  that  another  has  a  contract  of  purchase  for  the  same,  is  not 
a  bona  fide  purchaser,  if  he  acquired  such  knowledge  any  time 
before  the  payment  of  the  consideration.  Such  a  purchaser  is  lia- 
ble to  an  action  for  specific  performance  on  the  part  of  the  origi- 
nal purchaser.  Vetth  v.  McMiirtry,  26  Neb.  341  (42  N.  W.  Rep. 
6).  A  purchaser  for  value  from  the  holder  of  the  legal  title, 
without  notice  of  a  secret  or  resulting  trust,  or  of  a  lease  or  unre- 
corded deed,  is  a  bona  fide  purchaser.  Pouncey  v.  May^  76 
Texas  565  (13  S.  W.  Rep.  383);  Nidever  v.  Ayers,  83  Cal.  39  (23 
Pac.  Rep.  192).  A  purchaser  who  has  only  a  written  contract 
upon  which  he  has  paid  nothing  and  has  received  no.  deed,  is  not 
a  bona  fide  purchaser  for  value.  Schetter  v.  Southern  Oregon  Co.^ 
19  Or.  192  (24  Pac.  Rep.  26). 

Sec.  473a.    Notice  which  will  affect  a  purchaser. 

Actual  possession  by  one,  other  than  the  vendor,  is  sufficient  to 
put  the  purchaser  upon  inquiry  as  to  the  nature  and  extent  of  such 
possessor's  claim.  Scheerer  v.  Cuddy,  85  Cal.  270 ;  Pleasants  v. 
Blodgett,  (Neb.)  49  N.  W.  Rep.  453.*  It  is  the  duty  of  the  pur- 
chaser to  know  who  is  in  possession  of  the  property  before  mak- 
ing the  purchase,  and  his  purchasing  without  ascertaining  the  fact 
must  be  regarded  as  the  strongest  evidence  of  bad  faith  on  his 
part.  The  fact  that  part  of  the  building  consisted  of  rooms, 
held  under  a  lease  by  a  lodge,  and  that  the  doors  of  the  rooms 
were  locked  when  the  purchaser  looked  at  the  house,^  and  he  did 
not  know  that  they  were  occupied,  does  not  relieve  the  purchaser 
from  inquiry  as  to  who  were  in  actual  possession  of  the  rooms. 
Scheerer  v.  Cuddy,  85  Cal.  270. 

*<In  a  conveyance  of  land  duly  recorded  the  recital  of  pay- 
ment of  the  consideration  is  to  be  taken  as  prima  facie  true,  and 
the  deed  itself  is  competent  evidence  of  such  payment  A  pur- 
chaser from  the  vendee  may  rely  upon  the  truth  of  the  recital, 
and  it  devolves  upon  one  who  questions  his  title  to  show  that  he 
had  notice  of  facts  inconsistent  with  the  statements  in  the 
recorded  deed.'*  Hitler  &  Co.  v.  Jones,  66  Miss.  636  (6  S.  Rep. 
465).  Where  the  record  shows  a  good  title,  a  purchaser  is  not 
bound  to  look  beyond  it  to  a  former  occupancy  of  the  land  under 
a  deed  of  which  he  is  not  shown  to  have  had  notice.  Miller  dh 
Co.  V.  Jones,  66  Miss.  636  (6  S.  Rep.  465.) 

Sec.  474.  Outstanding  equities.  One  seeking  to 
defeat  an  outstanding  equity  in  real  property  by  plea  that  he  was 
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a  purchaser  of  the  property  in  good  faith  must  set  forth  in  his 
answer  <<thedeed  of  purchase,  the  date,  parties,  and  contents, 
briefly;  that  the  vendor  was  seized  in  fee,  and  in  possession.  The 
consideration  must  be  stated  with  a  distinct  averment  that  it  was 
bona  fide  and  truly  paid,  independently  of  the  recital  in  the  deed. 
Notice  must  be  denied  previous  to,  a^d  down  to,  the  time  of 
paying  the  money,  and  the  delivery  of  the  deed ;  and,  if  notice  is 
specially  chained,  the  denial  must  be  of  all  the  circumstances 
referred  to  from  which  notice  can  be  inferred;  and  the  answer  or 
plea  show  how  the  grantor  acquired,  title.''  Hyland  v.  Hyland^ 
19  Or.  51  (23  Pac.  Rep.  811),  citing  Boone  v.  Chiles,  10  Pet.  211 
(9  L.  Ed.  388). 

Sec  475.    Fraudulent  conveyances.    A  purchaser 

from  a  failing  debtor  who  sold  in  fraud  of  his  creditors,  in  order 
to  hold  the  property  must  show  that  he,  having  no  notice  of  the 
fraud,  paid  or  had  given  his  negotiable  notes  for  the  considera- 
tion, and  the  burden  of  proving  the  negotiability  of  the  notes  is 
upon  such  purchaser.  Tillman  v.  Hellevy  78  Texas  597  (14  S. 
W.  Eep.  700).  Where  a  person,  indebted  by  general  judgments 
to  certain  of  his  creditors,  makes  a  bona  fide  sale  and  conveyance 
of  a  portion  of  his  lands  to  another,  after  which  other  creditors 
obtain  judgments  against  him,  and  all  his  property,  including  the 
land  conveyed,  is  sold  by  the  Sheriff,  and  the  money  arising 
therefrom  is  in  the  hands  of  the  officer  for  distribution,  the  bona 
fide  purchaser  has  a  right  to  have  so  much  of  the  fund  which 
arose  from  the  sale  of  the  debtor's  property,  other  than  from  the 
land  conveyed  to  him,  applied  to  the  judgment  liens  antedating 
his  purchase.      Craigmiles  v.  Gamble,  85  Ga.  439. 

BOUNDARIES. 

Sec.  476.    Evidence   to    eBtablish    boundaries. 

Fences  of  long  standing,  erected  upon  what  was  recognized  as  the 
true  line,  are  better  evidence  than  surveys  made  after  the  original 
monuments  have  disappeared.  Carpenter  v.  Monks,  81  Mich.  103 
(45  N.  W.  Rep.  477).  In  determining  the  issue  as  to  the  location 
of  a  disputed  boundary,  recourse  may  be  had  to  every  kind  of 
evidence  which  is  competent  to  prove  a  fact.  Scott  v.  Yard,  46 
N.  J.  Eq.  79;  Ellis  v.  Harris,  106  N.  C.  395  (11  S.  E.  Rep.  248); 
Boydston  v.  Sumpter,  78  Texas  402  (14  S.  W.Rep.  996);  Ameson 
V.  Spavm,  (Da.)  49  N.  W.  Rep.  1066.*  Admissions  and  declar- 
ations by  one  who  has  parted  with  his  title  are  not  admissible 
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against  his  grantee,  to  settle  a  disputed  boundary,  even  though 
he  own  other  lands  affected  by  the  same  line  and  the  admissions 
relate  to  his  own  lands.  Etlls  v.  Ludwig,  46  Ohio  St.  373  (24  N. 
E.  Rep.  596).  Hearsay  and  opinions  are  not  admissible.  Tit- 
terington  v.  Trees,  78  Texas  567  (14  S.  W.  Rep.  692). 

Where,  in  a  boundai^r,  the  beginning  is  fixed  at  a  certain 
object,  located  in  a  certain  place,  parol  evidence  is  admissible  to 
identify  the  object,  although  it  contradict  the  location  as  given  in 
the  deed.  Bonaparte  v.  Carter,  106  N.  C.  534  (11  S.  E.  Rep. 
262).  As  a  general  rule,  natural  objects  called  for  in  a  deed  gov- 
ern course  and  distance;  but,  if  it  can  be  proved  that  a  line  was 
actually  run  and  marked  and  corner  made,  such  line  will  be  taken 
as  the  true  one,  even  though  the  deed  call  for  a  natural  object 
not  reached  by  the  line.  Marsh  v.  Richardson,  106  N.  C.  539 
(11  S.  E.  Rep.  522).  A  deed  in  which  the  location  of  a  boundary 
line  is  stated,  is  admissible  against  the  grantor  in  fixing  the 
boundary  as  against  one  to  whom  he  has  made  a  prior  conveyance 
of  adjoining  lands.  Ladies'  Seamens'  Friend  Society  v.  Jffahtead^ 
58  Conn.  144  (19  Atl.  Rep.  658).  Where  a  boundary  line  is  in 
dispute,  declarations  of  deceased  persons  made  long  before  the 
dispute  arose,  may  be  admitted  in  evidence.  WJniman  v.  Hay- 
wood, 77  Texas  557.  Similar  declarations  may  be  admitted, 
where  the  party  making  them  is  physically  unable  to  testify, 
either  by  deposition  or  orally.  Griffith  v.  Sauls,  77  Texas  630 
(14  S.  W.  Rep.  230). 

Sec.  477.    Streams  as  boundaries.    Where  land  is 

bounded  by  a  navigable  stream,  in  the  absence  of  proviefions  to 
the  contrary,  the  title  to  the  bed  of  the  river  and  the  right  to  the 
usufruct  of  the  water,  subject  to  the  rights  of  navigation,  extend 
to  the  middle  of  the  river.  Kentucky  Lumber  Co.  v.  Green,  87 
Ky.  258  (8S.  W.  Rep.  439;10Ky.  Law  Rep.  139).  Where  a  deed 
describes  lands  as  bounded  by  the  bank  of  a  river,  not  navigable, 
or  by  lines  running  to  a  stake  or  tree  on  the  bank,  thence  up  or 
down  the  stream  to  another  monument  on  the  bank,  the  line 
extends  to  the  middle  of  the  stream.  Kent  v.  Taylor,  64  N.  H. 
489  (13  Atl.  Rep.  419).  A  meander  line  on  a  lake  extends  to 
the  line  of  the  shore,  although  the  course  and  distances  of  the 
survey  be  not  coincident  with  the  shore  line.  Everson  v.  City  of 
Waseca,  44  Minn.  247  (46  N.  W.  Rep.  405) ;  Ladd  v.  Osborne^ 
79  Iowa  93  (44  N.  W.  Rep.  236) ;  St,  Paul,  S.  &  T  F,  R.  Co.  v. 
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St,  p.  dh  p.  R.  Co.,  (Minn.)  49  N.  W.  Kep.  303.*  If  a  boundary 
line  be  fixed  by  tlie  edge  of  a  pond,  the  land  remains  the  same 
afterwards,  although  a  contiguous  part  of  the  pond  becomes  l^nd 
by  accretions.  Such  accretions  belong  to  the  owner  of  the  pond. 
Holdm  V.  Chandler,  61  Vt.  291  (18  Atl.  Rep.  310.) 

Sec.  478.  Miscellaneous  DOtes.  Long  acquiescence 
given,  or  recognition  of  a  particular  line  as  a  boundary,  affords  a 
strong  presumption  that  it  is  the  correct  line.  Lagow  y.  Glover, 
77  Texas  448  (14  8.  W.  Rep.  141);  Exden  v.  Eiden,  76  Wis.  435 
(45  N.  W.  Rep.  322).  But  adverse  possession  for  less  than  the 
statutory  period  will  not  settle  a  disputed  boundary.  Hinkley  v. 
Crouse,  125  N.  Y.  730  (26  N.  E.  Rep.  452).  The  settlement  of 
a  boundary,  procured  by  fraud,  is  not  binding  upon  the  parties  or 
their  privies.  Elliott  v.  Gilchrist,  64  N.  H.  260  (9  Atl.  Rep. 
382).  Trees  on  a  boundary  line  belong  to  both  parties  jointly. 
Musch  V.  Burhhart,  (Iowa)  48  N.  W.  Rep.  1025.*  For  the 
•  boundary  line  of  California,  as  fixed  by  the  constitution,  see  Ex 
Parte  Keil,  85  Cal.  309. 

OHABITABLB  USES. 

Sec.    479.     Equity   will   uphold   a   devise   for 

charity.  In  order  for  charity  to  be  upheld,  there  must  be  a 
defined  beneficiary,  either  named  or  capable  of  being  ascertained, 
Fosdick  V.  Town  of  Hempstead,  125  N.  Y.  581  (26  N.  E.  Rep. 
801);  but  where  the  beneficiary  is  a  society  or  class,  the  identity 
of  which  is  ascertainable,  the  charity  cannot  be  defeated  on  the 
ground  of  the  indefinitenss  of  the  number  composing  the  society, 
or  that  its  membership  is  constantly  changing.  Mannix,  Assignee 
V.  Purcell,  46  Ohio  St.  102  (15  Am.  St.  Rep.  562,  note-,  10  N.  E. 
Rep.  572).  The  Court  say:  <<It  is  said  that  vagueness  is, 
in  some  respects,  essential  to  a  good  gift  for  a  public  charity,  and 
that  a  public  charity  begins  where  uncertainty  in  the  recipient 
begins. " 

A  bequest  to  charity  will  not  be  upheld  where  it  is  so  indefi- 
nite as  to  be  incapable  of  being  executed  by  a  judicial  decree.  In 
Re  IngersolVs  Will,  12  N.  Y.  Sup.  103.  Where  a  testator,  after 
disposing  of  part  of  his  estate  and  providing  for  the  appointment 
of  a  trustee,  gave  <'the  rest,  if  there  be  any,  to  such  charitable 
.  purposes  as  my  trustee  shall  deem(  best, ' '  it  was  held  valid.  Pow- 
ell V.  Hatch,  100  Mo.  592  (14  S.  W.  Rep.  49).     Courts  of  equity 
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will  take  cognizance  of,  and  assume  control  over  a  charitable 
trusjb  for  the  purpose  of  preventing  its  abuse,  perversion,  or 
destruction.  Mannix^  Assignee  v.  Purcell  46  Ohio  St.  102  (15 
Am.  St.  Rep.  562,  note;  19  N.  E.  Rep.  572). 

Sec  480.  Miscellaneous  notes.  A  grantee  in  an 
absolute  deed  may  be  shown  to  be  a  trustee  of  a  charitable  trust 
by  parol  evidence.  Mannix,  Assignee  v.  Purcelly  46  Ohio  St.  102 
(15  Am.  St.  Rep.  562,  note;  19  N.  E.  Rep.  572.)  Rather  than 
have  the  charity  fail,  a  court  of  equity  may  change  the  mode  of 
applying  the  testator's  property  to  his  intended  purpose.  Weeks 
V.  Hobson,  150  Mass.  377  (23  N.  E.  Rep.  215;  6  L.  R.  A.  147.) 
A  municipal  corporation  cannot  act  as  a  trustee  of  a  charity,  un- 
less so  empowered  by  a  statute;  nor  can  a  bequest  to  it  for 
charitable  purposes  be  construed  as  an  absolute  gift,  unless  it  be 
in  furtherance  of  the  purposes  for  which  the  corporation  was 
created.  Fosdick  v.  Town  of  Hempstead,  125  N.  Y.  581  (26  N. 
E.  Rep.  801).  For  a  consideration  of  the  rights,  duties,  and  lia- 
bilities of  a  Bishop  of  the  Catholic  Church,  in  respect  to  property 
held  by  him  for  church  purposes,  see  Mannix^  Assignee  v.  Purcell^ 
46  Ohio  St.  102  (15  Am.  St.  Rep.  562,  note]  19  N.  E.  Rep. 
572). 

In  New  York  it  is  held  that  a  perpetuity  cannot  be  created 
by  means  of  a  power  in  trust,  any  more  than  by  a  direct  limita- 
tion.  Booth  v.  Baptist  Church,  126  N.  Y.  215;  People  v.  Simon^ 
son,  126  N.  Y.  299.  The  case  last  cited  discusses,  but  does  not 
decide,  the  question  as  to  whether  a  gift  may  be  sustained  where 
the  delay  is  merely  incidental  and  caused  by  the  formalities  and 
details  of  incorporation  of  the  body  to  take,  and  its  creation  is 
possible  and  certain  to  be  effected  under  a  general  law  in  accord- 
ance with  the  testator's  directions. 

CONSIDERATION. 

Sec.  481.    Miscellaneous  notes.     A  purchaser  who 

surrenders  to  his  vendor  a  claim  upon  one  to  whom  the  latter  was 
owing,  pays  a  valuable  consideration.  Smith  v.  Westall,  76 
Texas  509  (13  S.  W.  Rep.  540).  Th6  recital  of  a  valuable  con- 
sideration in  a  deed  estops  the  grantor  and  his  privies  from  alleg- 
ing that  it  was  executed  without  any  consideration.  Parol  evi- 
dence is  admissible  to  show  that  a  different  sum  than  that  recited 
was  in  fact  paid,  but  not  to  show  that  nothing  was  paid,  or  that 
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the  consideration  was  different  %n  kind  from  that  recited  in  the 
deed.  Mobile  Savings  Bank  y.  McDonndl^  89  Ala.  434  (18  Am. 
St.  Rep.  137;  8  S.  Rep.  137;  9  L.  R.  A.  645);  Ohmer  v.  Boyer, 
89  Ala.  273  (7  S.  Rep.  663).  A  grantee  in  an  alleged  fraudulent 
conveyance,  taken  in  payment  of  a  pre-existing  debt,  has  the 
burden  of  showing  that  the  consideration  of  his  debt  was  both 
valuaftle  and  adequate  as  against  a  Judgment  creditor  of  his 
grantor.  Mobile  Savings  Bank  v.  McDonnell y  89  Ala;  434  (18 
Am.  St.  Rep.  137;  8  S.  Rep.  137;  9  L  R.  A.  645). 

CONTRACTS. 

Sec.  482.  Breach  of  contract.  In  case  of  a  breach 
of  contract,  before  the  payment  of  the  consideration,  the  true 
measure  of  damages  is  the  value  of  the  land  bargained  for,  esti- 
mated at  the  time  the  contract  was  broken,  less  what  the  vendee 
agreed  to  pay  therefor.  Muenchow  v.  Roberts^  77  Wis.  520  (46 
N.  W.  Rep.  802);  Combs  v.  Scott,  76  Wis.  662  (45  N.  W.  Rep. 
532).  Where  a  vendor  breaks  his  contract,  by  conveying  to 
another,  the  measure  of  damages  is  the  value  of  the  land  at  the 
time  of  the  last  sale.  Phillips  v.  ffemdon,  78  Texas  378  (14  S. 
W.  Rep.  857).  A  vendee  in  an  absolute  contract  to  purchase 
need  not  show  his  readiness  to  perform  his  part  of  the  agreement, 
where  his  vendor  has  already  conveyed  to  another.  Damon  v. 
Weston,  77  Iowa  259  (42  N.  W.  Rep.  287).  Recovery  may  be 
had  for  a  breach  of  an  agreement  to  improve  land  conveyed. 
Wilson  V.  Yocum,  77  Iowa  569  (42  N.  W.  Rep.  446). 

Sec  483.     Time  the  essence   of.    Where  time  is 

made  the  essence  of  a  contract  of  purchase,  and  strict  provisions 
of  forfeiture  are  made  in  respect  to  the  payment  of  the  purchase 
money,  they  may  be  enforced  or  not  at  the  election  of  the  vendor. 
Dana  v.  St.  Paul  Investment  Co.,  42  Minn.  194  (44  N.  W. 
Rep.  55).  '^he  general  rule  in  equity  is,  that  time  is  not  of  the 
essence  of  the  contract,  unless  the  parties  have  expressly  so  stip- 
ulated, or  unless  it  follows,  by  necessary  implication,  from  the 
nature  of  the  property  dealt  with  or  the  avowed  objects  of  the 
seller  or  purchaser. "  Dyman  v.  McCulloch,  46  N.  J.  Eq.  14; 
Sylvester  v.  Bom,  132  Pa.  St.  467  (19  Atl.  Rep.  337).  Where 
the  language  of  the  contract  clearly  indicates  that  it  was  the 
intention  of  the  parties  that  time  should  be  the  essence  of  the 
contract,  it  will  be  so  construed.    Cleary  v.  Folger,  84  Cal.  316  (18 


i  483-485  EPITOME  OF  CASES.  688 

Am.  St.  Rep.  187;  24  Pac.  Rep.  280).  The  time  of  the  performance 
of  a  written  contract  may  be  extended  by  parol  agreement,  without 
a  new  consideration.  Izard  v.  Kimmel^  26  Neb.  51  (41  N.  W. 
Rep.  1068).  Where  one  deposits  money  in  a  bank  to  be  paid  to 
another  if  he  should,  on  or  before  a  certain  day,  deposit  with  the 
bank  certain  conveyances  of  real  estate  to  the  depositor,  no  claim 
can  be  made  to  the  money  without  complying,  within  the  time, 
with  the  terms  of  the  deposit.  Cannon  River  Manufacturer^^ 
Abbu.  v.  RogeTB,  42  Minn.  123  (18  Am.  St  Rep.  497;  43  N.  W. 
Rep.  792). 

Sec  484.  Fraudulent  representations  and  effect 

It  is  not  necessary  to  show  that  the  party  making  the  false  repre- 
sentations knew  them  to  be  false.  Orendorff  y.  Tallman,  90  Ala. 
441  (6  S.  Rep.  817);  Porter  v.  CbHins,  90  Ala.  510  (8  S.  Rep. 
80);  McKinnon  v.  Vollmar,  75  Wis.  72  (17  Am.  St.  Rep.  178;  43 
N.  W.  Rep.  800;  6  L.  R.  A.  121).  The  fal§e  representations 
must  be  as  to  the  existing  facts,  not  mere  promises  or  conjectured 
relating  to  the  fact.  Clearman  v.  Cotton^  66  Miss.  467  (6  S.  Rep. 
156).  A  sale  procured  by  the  owner  of  a  mill,  through  false 
representations  as  to  the  price  paid  for  it,  profits  realized  and  its 
condition  of  repair,  may  be  rescinded.  Paetz  v.  Stoppleman,  75 
Wis.  510  (44  N.  W.  Rep.  834).  A  party  may,  by  his  subsequent 
dealings,  waive  his  right  to  complain  of  fraud.  Dailey  v.  King^ 
79  Mich.  568  (44  N.  W.  Rep.  959).  The  measure  of  damages  on 
account  of  fraudulent  representations  is  to  be  determined  by  the 
loss  occasioned  to  the  party  on  account  of  the  alleged  fraud. 
Stewart  v.  Jack,  78  Iowa  154  (42  N.  W.  Rep.  633);  Reynolds  v. 
Franklin,  44  Minn.  30  (20  Am.  St.  Rep.  540;  46  N.  W.  Rep. 
139).  Where  the  purchase  of  land  was  induced  by  fraud,  the 
purchaser  may  rescind  the  sale  and  recover  the  consideration 
paid,  McKinnon  v.  Vollmar,  75  Wis.  82  (17  Am.  St.  Rep.  178; 
43  N.  W.  Rep.  800;  6  L.  R.  A.  121);  or  he  may  ratify  the  same 
and  sue  for  damages.  Loaiza  v.  Superior  Court,  85  Cal.  11  (20 
Am.  St.  Rep.  197;  9  L.  R.  A.  376). 

Sec  485.  Reliance  upon  fraudulent  representa- 
tions. Rescission  cannot  be  had  on  account  of  fraudulent  repre- 
sentations, no  matter  how  false,  unless  they  are  believed  by  the 
party  seeking  relief.  Pennyhacker  v.  Laidley,  33^  W.  Va.  624 
(11  S.  E.  Rep.  39).  To  give  a  party  the  right  of  action  on  account 
of  fraudulent  representations,  he  must  show  that  he  has  been 
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injured  by  them.    Simmons  v.  Hill,  77  Iowa  378  (42  N.  W.  Bep. 
325).  A  court  of  equity  will  not  grant  relief  to  one  who  has  been 
misled  by  fraudulent  misrepresentations  upon  which  he  had  no 
right  to  rely.     New  Orleans  iSh  Ala,  C.   dh  Jf.    Co.  v.  Musgrove^ 
90  Ala.  428  (7  S.  Eep.  747).     Courts  are  slow  to  grant  relief  on 
account  of  injury  resulting  from  misrepresentations  as  to  record 
title.     Cohh  V.    Wright,   43   Minn.   83   (44  N.    W.  Rep.    662). 
Where  a  vendee,  having  no  opportunity  to  examine  lands,   is 
misled  by  the  false  misrepresentations  of  his  vendor,  as  to  their 
quality  and  market  value,  he  may  liave  relief.    Bullock  v.  Tuttle^ 
90  Ala.  435  (8  S.  Bep.  69).     But  where  the  purchaser  has  an 
opportunity  to  examine  the  land,  the  sale  will  not  be  rescinded, 
unless  the  vendor  practiced  some  fraud  or  artifice  to  prevent  such 
examination.     Thompson  v.  Boyce,  84  Ga.  497.  ^ 

Sec.  486.  Rescission  of  contracts— Miscella- 
neous notes.  A  party  having  a  ground  for  rescission  should 
act  promptly  and  not  wait  until  time  shall  determine  whether  tha 
contract  sought  to  be  rescinded  is  good  or  bad.  Hammond  v^ 
Wallace,  85  Cal.  522  (20  Am.  St.  Bep.  239);  Bell  v.  Baker,  43- 
Minn.  86  (44  N.  W.  Bep.  676).  An  action  for  rescission  will  not 
lie  where  the  parties  cannot  be  placed  in  statu  quo,  Buckner  v.- 
Railway,  53  Ark.  16  (13  8.  W.  Bep.  332);  Blygh  v.  Samson,  137 
Pa.  St.  368.  A  complaint  for  rescission  must  show  an  offer  to 
refund  the  property  or  money  received.  Hammond  v.  Wallace, 
85  Cal.  522  (20  Am.  St.  Bep.  239);  Boyd  v.  McCullough,  137 
Pa.*  St.  7.  In  case  of  failure  of  title,  whether  the  vendor  is  at 
fault  or  not,  the  purchaser  may  rescind  acontract  to  purchase  and 
recover  purchase  money  paid.  Burks  v.  Davies,  85  Cal.  110  (20 
Am.  St.  Bep.  213);  Paulsen  v.  Shultz,  85  Cal.  538.  <<A  contract 
entered  into  ia  a  mutual  mistake  as  to  an  essential  fact  which: 
formed  the  inducement  to  it,  may  be  rescinded  on  discovery  of  the 
mistake,  if  the  parties  can  be  placed  in  their  former  position  with 
reference  to  the  subject  matter  of  it."  Blygh  v.  Samson,  137  Pa. 
St.  368;  Hood  v.  Smith,  79  Iowa  621  (44  N.  W.  Bep.  903). 

In  the  absence  of  fraud  or  the  existence  of  a  fiduciary  rela- 
tion, inadequacy  of  consideration  is  not  a  ground  for  rescission, 
unless  it  be  so  great  as  to  shock  the  moral  sense.  Pennyhacker  v, 
Laidley,  33  W.  Va.  624  (11  S.  E.  Bep.  39);  Hammond  v.  WaU 
lace,  85  Cal.  522  (20  Am.  St.  Bep.  239);  Ducett  v.  Wolf,  81  Mich. 
311  (45  N.  W.  Bep.  829);  Crum^.  Sawyer,  123  111.  443  (24  N. 
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E.  Rep.  956).  The  courts  of  a  state  have  jarisdiction  of  an  action 
for  the  rescission  of  a  contract,  made  within  its  boundaries,  con- 
cerning foreign  land.  Loaiza  v.  Superior  Court,  85  Cal.  11  (20 
Am.  St.  Rep.  197;  9  L.  R.  A.  376). 

If  one  party  to  a  contract  intends  to  rescind  it  on  the  ground 
of  a  failure  of  performance  by  the  other,  a  clear  notice  of  such 
intention  must  be  given,  unless  either  the  contract  dispenses  with 
notice,  or  it  becomes  unnecessary  by  reason  of  the  conduct  of  the 
parties.  Hennessy  v.  Bacon,  137  U.  S.  78.  Where  a  contract 
provides  for  the  payment  of  the  purchase  money  in  installments 
and  the  execution  of  a  deed  upon  its  payment,  the  vendor  failing 
to  execute  the  conveyance,  upon  the  tender  of  the  last  installment, 
the  vendee  may  treat  the  contract  as  at  an  end  and  re- 
cover the  money  which  he  has  paid,  without  alleging  a  demand 
for  it  or  the  giving  of  notice  of  rescission*  Chatfield  v.  Williams, 
S5  Cal.  518.  A  written  contract  may  be  rescinded  by  a  subsequent 
parol  agreement  fully  executed,  and  established  by  clear  and  sat- 
isfactory proof.-  Straley  v.  Perdue,  33  W.  Va.  375  (10  S.  E. 
Rep.  780.) 

Sec.  487.  Miscellaneous  notes.  Where  a  person 
contracts  to  sell  and  convey  by  warranty  deed,  the  vendee  is  en- 
titled to  a  clear  title,  and  is  not  obliged  to  accept  the  deed  of  a 
third  party,  but  he  has  a  right  to  insist  upon  a  conveyance  from 
his  vendor,  and  that  the  title  to  the  premises  be  perfect  in  the 
vendor  at  the  time  of  its  delivery.  Murphin  v.  JScovell,  41  Minn. 
262  (43  N.  W.  Rep.  1);  Steiner  v.  Zwickey,  41  Minn.  448  (43'N. 
W.  Rep.  376.)  Courts  of  equity  uphold  and  sustain  family 
arrangements  in  reference  to  property,  where  no  fraud,  imposi- 
tion or  overreaching  appears,  <  'with  a  strong  hand. ' '  Smith  v. 
Tanner,  32  S.  C.  259.  An  agreement  among  heirs,  made  before 
the  death  of  the  ancestor,  may  be  enforced  where  it  has  been  so 
acted  upon  that  to  refuse  would  be  inequitable,  ffoyt  v.  ffoyt, 
61  Vt.  413  (18  Atl.  Rep.  313).  The  rule  that  parol  evidence  is 
admissible  to  show  an  absolute  deed  to  be  a  mortgage,  does  not 
apply  where  the  parties  undertake  to  reduce  the  defeasance  or 
declaration  of  trust  to  writing.  Watkins  v.  Greer,  52  Ark.  65 
(11  S.  W.  Rep.  1019).  Where  the  grantee  in  a  deed  takes  any 
advantages  of  the  grantor  by  which  he  induces  him  to  make  the 
deed  for  an  illegal  consideration,  a  court  of  equity  will  not  per- 
mit  such  grantee  to  defend  on  the  ground  that  the   transaction 
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was  against  pablic  policy  and  the  parties  were  in  pari 
delicto.  Clapp  v.  Smith,  16  K.  I.  367.  Tiie  word  «<8old" 
does  not  necessarily  mean  that  a  conveyance  must  be  made  or 
that  the  title  most  pass.  Eaton  y.  Richon,  83  Oal.  185  (23  Pac. 
Bep.  286). 

CORPORATIONS. 

Sec.  487a.    Deeds  and  mortgages  by.    A  deed  of  a 

corporation,  otherwise  properly  executed,  where  the  purchase 
money  is  paid,  passes  the  equitable  title  without  the  use  of  a  cor- 
porate seal.  McIverY.  Abemathy,  66  Miss.  79  (5S.  Rep.  519). 
Where  the  charter  of  a  corporation  provided  that  its  property 
should  be  purchased  and  held  by  a  board  of  five  trustees,  a  mort- 
gage for  the  purchase  money  of  land,  executed  by  its  president 
and  secretary,  without  the  corporate  seal,  and  unauthorized  and 
unratified  by  any  corporate  resolution,  will  be  invalid  against  the 
corporation.  McElroy  v.  Nucleus,  131  Pa.  St.  393  (18  Atl.  Rep. 
1063).  Under  the  Iowa  statute  it  was  held  that  a  city  had  no 
power  to  convey  its  real  estate  to  the  county  in  consideration  of 
the  location  of  the  county-seat  in  such  city.  Brockman  v.  City 
of  Creston,  79  Iowa  587  (44  N.  W.  Rep.  822). 

Deeds  and  mortgages  of  a  corporation  must  be  executed 
by  persons  having  authority  to  do  so;  and,  the  assent  of  a  major- 
ity of  stockholders,  expressed  elsewhere  than  at  a  meeting  of  th^ 
stockholders,  as  where  the  assent  of  each  is  given  separately,  and 
at  different  times  to  a  person  who  goes  around  to  them  privately, 
does  not  bind  the  company.  Duke  v.  Markhan,  105  N.  C.  131 
(18  Am.  St.  Rep.  889;  10  S.  E.  Rep.  1017). 

A  contract  executed  by  the  pifesident  and  secretary  of  a  cor- 
poration is  presumed  to  be  executed  with  authority,  and  the  bur- 
den of  proving  otherwise  is  upon  the  party  attacking  it.  Sherman 
Center  Town  Co.  v.  Swigart,  43  Kan.  292  (19  Am.  St.  Rep.  137; 
23  Pac.  Rep.  569). 

Sec.  488.     Miscellaneous  notes.    Where  a  statute 

requires  a  foreign  corporation  to  file  an  instrument  of  writing  in 
the  office  of  the  Secretary  of  State,  '^designating  at  least  one 
known  place  of  business  in  such  State,  and  an  authorized  agent 
or  agents  thereat, ' '  a  bill  to  foreclose  a  mortgage  given  to  such 
corporation,  upon  lands  in  such  state,  is  bad  upon  demurrer  if  it 
does  not  allege  a  compliance  with  the  statute.      Christian  v.  Am. 
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Freehold  M.  Co,,  89  Ala.  198  (7  S.  Hep.  427).  The  pnichase  of 
land  by  a  town  for  the  use  of  a  railroad,  thoagh  ostensibly  for  a 
public  street,  is  ultra  vires.  Strahan  v.  Toum  of  Malvern,  77 
Iowa,  454  (42  N.  W.  Bep.  369).  A  statute  giving  a  city  council 
power  to  improve  streets  and  sidewalks  and  assess  and  collect  the 
cost  thereof  out  of  the  abutting  real  estate,  is  constitutional. 
Speer  v.  Mayor,  etc,  of  Athens,  85  Ga.  49  (9  L.  R.  A.  402); 
County  of  Adams  v.  City  of  Quincy,  130  111.  566  (22  N.  E.  Rep. 
624).  But  a  statute  requiring  all  owners  or  occupants  of  property  in 
a  city  to  keep  and  maintain  a  good  and  sufficient  sidewalk,  and  im- 
posing a  fine  or  imprisonment,  is  unconstitutional  and  void.  Port 
Huron  v.  Jenkinson,  77  Mich.  414  (18  Am.  St.  Rep.  409;  43  N. 
W.  Rep.  923;  6  L.  R.  A.  54).  A  statute  in  Illinois,  limiting  the 
power  of  corporations  for  "religious  purposes"  to  hold  land,  was 
held  to  apply  to  churches  and  societies  organized  for  the  purpose 
of  religious  worship  and  not  to  organizations  commonly  called 
benevolent  or  missionary.  Hamsher  v.  ffamsher,  132  111.  273 
(23  N.  E.  Rep.  1123).  . 

COVENANTS. 

Sec.  489,  •  Breacli  of  warranty.  A  breach  of  war- 
ranty is  sufficiently  shown  when  it  is  made  to  appear  that  the 
grantor  did  not  have  actual  possession  of  the  premises,  before  or  at 
the  time  the  deed  was  executed ;  that  he  had  never  delivered  posses- 
sion to  the  grantee  and  the  latter  had  never  acquired  possession. 
McLennan  v.  Prentice,  77  Wis.  124  (45  N.  W.  Rep.  943).  A 
covenant  of  general  warranty  is  not  broken  until  there  is  an  evic- 
tion under  a  paramount  title  or  what  is  equivalent  Jones  v. 
Jones,  87  Ky.  83  (7  S.  W.  Rep.  886;  9  Ky.  L.  Rep.  942);  Smith 
V.  Parsons,  33  W.  Va.  644  (ll  S.  E.  Rep.  68);  Clement  v.  Bank 
of  Rutland,  61  Vt.  298  (17  Atl.  Rep.  717).  In  Iowa  it  is  held  that 
actual  ouster  of  the  warrantee  need  not  occur,  but  there  will  be 
constructive  eviction  when  the  superior  title  is  asserted  in  hostil- 
ity to  the  title  of  the  warrantee.  Sac  County  Bank  v.  Hooper, 
77  Iowa  435  (42  N.  W.  Rep.  363).  A  judgment  against  a  cov- 
enantee in  possession,  upon  foreclosure  of  a  prior  lien  rendered 
after  notice  to  the  warrantor  to  appear  and  defend,  amounts  to  an 
eviction.  Collier  v.  Cowger,  52  Ark.  322  (12  S.  W.  Rep.  702;  6 
L.  R.  A.  107).  A  covenant  of  general  warranty  in  a  conveyance 
by  a  mortgagor  in  which  the  grantee  assumes  the  payment  of  the 
mortgage,  applies  only  to  the  grantor's  equity  of  redemption. 
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Lively  y.  Rice,  150  Mass.  171  (22  N.  E.  Rep.  888).  In  an  action 
for  breach  of  warranty  the  complaint  should  set  out  a  copy  of  the 
deed.  Old  v.  Mohler,  122  Ind.  594  (23  N.  E.  Rep.  967).  On  a 
breach  of  covenant  of  warranty  the  grantee  is  entitled  to  recover 
the  purchase  money  paid,  with  legal  interest.  Daggett  v.  Seas, 
(Wis).  48  N.  W.  Rep.  127*;  Bellows  v.  Litchfield,  (Iowa)  48  N. 
W.  Rep.  1062*;  Saunders  v.  Flaniken,  77  Texas  662  (14  S.  W. 
Rep.  236);  Rhea  v.  Swain,  122  Ind.  272  (22  N.  E.  Rep.  1000;  23 
N.  E.  Rep.  776).  In  the  last  case  it  is  held  that  the  defendant 
cannot  set  off  the  rents  and  profits  of  the  land  and  the  value  of 
the  timber  taken  from  it  by  the  vendee.  Expenses  incurred  in 
the  defense  of  invalid  claims  against  the  title,  cannot  be  re- 
covered. Smith  V.  Parsons,  33  W.  Va.  644  (11  S.  E.  Rep.  68). 
The  general  rule  is  that  damages  for  breach  of  seizin  are  only 
recoverable  in  an  action  for  such  breach ;  but  no  good  reason  is 
seen  for  the  application  of  this  rule  where  in  an  action  to  recover 
the  purchase  price  of  the  land  a  failure  of  title  is  shown.  Redding 
V.  Lamb,  81  Mich.  318  (45  N.  W.  Rep.  997). 

Sec.  490.    Covenant  against  incumbrances.    One 

who  seeks  to  maintain  an  action  for  breach  of  covenant  against 
incumbrances,  must  show  the  existence  of  a  definite,  valid  and 
subsisting  claim  against  the  land  at  the  time  of  the  conveyance. 
McLaughlin  v.  Miller,  124  N.  Y.  510  (26  N.  E.  Rep.  1104). 
The  existence  ef  an  assessment  for  street  improvements  is  a 
breach  of.  Hartshorn  v.  Cleveland,  52  N.  J.  Law  473.  In  an 
action  for  damages  arising  from  the  breach  of  a  covenant  against 
incumbrances,  where  the  plaintiff  has  removed  the  incumbrance, 
he  may  recover  the  amount  fairly- and  justly  paid  by  him  for  the 
removal  of  the  incumbrance,  not  exceeding  the  value  of  the 
estate.  Hartshorn  v.  Cleveland,  52  N.  J.  Law  473 ;  Bradshaw 
V.  Crosby,  151  Mass.  237  (24  N.  B.  Rep.  47);  Collier  v.  Cowger, 
52  Ark.  322  (12  S.  W.  Rep.  702;  6  L.  R.  A.  107).  Only  nomi- 
nal  damages  are  recoverable,  if  nothing  has  been  done  towards 
the  removal  of  the  incumbrance,  unless  it  is  of  a  kind  which 
affects  the  owner  in  the  enjoyment  of  the  estate.  Bradshaw  v. 
Crosby,  151  Mass.  237  (24  N.  E.  Rep.  47).  No  claim  can  be 
maintained  for  expenses  incurred  for  the  removal  of  an  invalid 
incumbrance.  Winnipiseogee  Paper  Co.  v.  Marsh,  64  N.  H.  531 
(15  Atl.  Rep.  19). 
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Sec.  491.  Oovenants  running  with  land.  A  cov- 
enant which  may  run  with  the  land  must  have  relation  to  the 
interest  or  estate  granted,  and  the  act  to  be  done  most  concern 
the  interest  created  or  conveyed.  Indianapolis  Water  Co,  v. 
Nulte,  126  Ind.  373  (26  N.  E.  Rep.  72).  A  covenant  of  war- 
ranty rnns  with  the  land.  Saunders  v.  Flanikeriy  77  Texas  662 
(14  S.  W.  Rep.  236).  For  a  collection  of  the  authorities  bearing 
upon,  and  a  discussion  of  the  question  as  to  what  covenants  run 
with  the  land,  see  Mygatt  v.  Coe,  124  N.  Y.  212  (26  N.  E.  Rep. 
611);  Crawford  Y.  Witherhel,  77  Wis.  419  (46  N.  W.  Rep.  545, 
9  L.  R.  A.  561);  Penden  v.  Chicago,  R.  L  dh  P.  Ry,  Co.,  78 
Iowa,  131  (42  N.  W.  Rep.  625).  A  mortgagor  in  possession  is 
liable  upon  covenants  which  run  with  the  land.  Trustees  v. 
Streeter,  64  N.  H.  106  (5  Atl.  Rep.  845).  A  covenant  by  a  rail- 
road company  to  build  a  fence,  in  consideration  of  a  right-of-way, 
runs  with  the  land,  Midland  Railway  Co,  v.  Fisher,  125  Ind.  19 
(21  Am.  St.  Rep.  189;  24  N.  E.  Rep.  756;  8.  L.  R.  A.  604);  but 
a  covenant  of  seizin  does  not  run  with  the  land,  Mygatt  v.  Coe, 
124  N.  Y.  212  (26  N.  E.  Rep.  611);  Bowne  v.  Wolcott,  (N.  Dak.) 
48  N.  W.  Rep.  426.*  A  covenant  for  partial  release  of  a  mort- 
gage runs  with  the  land.  Vawter  v.  Crafts,  41  Minn.  14  (42  N. 
W.  Rep.  483). 

Sec.    492.    Miscellaneous   notes.   The  intention  of 

th6  parties  should  be  carefully  observed  in  the  construction  of 
covenants.  Redding  v.  Lamb,  81  Mich.  318  (45  N.  W.  Rep. 
997);  Clark  v.  Devoe,  124  N.  Y.  120  (21  Am.  St.  Rep.  652;  26 
N.  E.  Rep.  275).  A  party  cannot,  under  the  guise  of  showing 
what  the  consideration  is,  prove  an  oral  agreement  which  will  cut 
down  or  vary  the  stipulations  of  his  covenant.  Burns  v.  Schrei- 
her,  43  Minn.  468  (45  N.  W.  Rep  861).  A  covenant  restricting 
the  use  which  may  be  made  of  the  property,  which  confers  an 
immediate  and  permanent  benefit  upon  it,  will  run  with  the  title; 
and  such  restrictions,  whether  they  run  with  the  title  or  not,  may 
be  enforced  against  a  purchaser  with  notice  of  them.  Coudert  v. 
Sayre,  46  N.  J.  Eq.  386.  For  construction  of  covenants  con- 
cerning the  character  of  the  buildings  and  improvements  which 
shall  be  placed  upon  the  land,  see  Page  v.  Murray,  46  N.  J.  Eq. 
325;  Clark  y.  Devoe,  124  N.  Y.  120  (21  Am.  St.  Rep.  652;  26 
N.  E.  Rep,  275).  The '^covenant  for  further  assurances"  is 
embraced  in  the  general  warranty  in  the  form  of  conveyance  pre- 
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scribed  by  the  South  Carolina  statute.  Davis  v.  Totonsend,  32 
8.  C.  112.  The  doctrine  of  rebutter  by  collateral  warranty  does 
not  prevail  in  Minnesota,  nor  has  it  been  generally  adopted  in  the 
United  States.  Goodwin  v.  Kumm,  43  Minn.  403  (45  N.  W. 
Rep.  853).  At  common  law,  a  covenant  of  seizin  is  not  implied 
in  a  deed,  from  the  use  of  the  words  <<grant,  bargain,  sell,  convey, 
and  warrant."  Aiken  v.  FrankUn\  42  Minn.  91  (43  N.  W.  Rep. 
839 ;  6  L.  R.  A.  360).  A  covenant  of  seizin,  if  broken  at  all,  is  bro- 
ken at  the  time  of  the  conveyance.  Clement  v.  Bank  of  Rutland^  61 
Vt.  298  (17  Atl.  Rep.  717).  For  a  consideration  of  the  rules  as  to 
compensation  in  case  of  a  deficiency  in  the  quantity  of  land  sold, 
see  Trinkle  v.  Jackson,  86  Va.  238  (9  S.  E.  Rep.  986). 

CROPS. 

Sec.  493.    Miscellaneous  notes.     Growing  crops  are 

part  of  the  real  estate.  Maryland  Grange  Agency  v.  Lee,  72  Md. 
161;  Vaughn  v.  Vaughn,  88  Tenn.  742  (13  S.  W.  Rep.  1089). 
Nursery  trees,  vines  and  shrubs  growing  on  land  partake  of  the 
same  characteJr  as  growing  crops.  Batterman  v.  Albright,  122  N. 
Y.  484  (19  Am.  St.  Rep.  510;  25  N.  E.  Rep.  856).  A  purchaser 
at  a  foreclosure  sale  is  entitled  to  crops  growing  on  the  land  at 
the  time  of  the  sale.  Hay  den  v.  Burkeniper,  101  Mo.  644  (20 
Am.  St.  Rep.  643;  14  S.  W,  Rep.  767);  Richards  v.  Knight,  78 
Iowa  69  (42  N.  W.  Rep.  584).  Under  the  common  law  one  may 
execute  a  mortgage  on  his  crop,  to  be  grown,  if  it  has  a  potential 
existence,  Stadeker  dh  Son  v.  Loeb,  67  Miss.  200  (6  S.  Rep.  687); 
but  a  mortgage  upon  crops  to  be  raised,  other  than  those  of  the 
year  current  is  invalid.  Loftin  v.  Hlnes,  107  N.  C.  360.  One 
who  recovers  land  in  ejectment  is  entitled  to  the  crops  then  grow- 
ing  on  the  premises,  Carlisle  v.  Killehrew,  89  Ala.  329  (6  S.  Rep. 
756;  6  L.  R.  A.  617). 

OURTEST  AND  DOWER. 

Sec.  404.  As  to  the  rights  of  dower.  Possession  of 
land  under  claim  of  ownership  is  sufficient  evidence  of  seizin  to 
support  a  claim  of  dower.  Gordon  v.  Dickison,  131  111.  141  (23 
N.  E.  Rep.  439);  and  dower  maybe  claimed  in  lands,  fraudulently 
conveyed  by  the  husband,  in  contemplation  of  marriage.  Rock- 
well V.  Rockwell,  81  Mich.  493  (46  N.  W.  Rep.  8).  The  contin- 
gent right  of  a  wife,  during  her  husband' s  life,  to  dower,  is  a 
property-right    having    a  substantial  and  ascertainable  value- 
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Mandel  ▼.  MeClave,  46  Ohio  St.  407  (15  Am.  St.  Rep.  627,  note] 
22  N.  E.  Rep.  290);  Gore  v.  Toionsend,  105  N.  C.  228  (11  S.  E. 
Rep.  160;  8  L.  R.  A.  443).  But  it  is  held  that,  before  her  dower 
has  been  assigned  to  her,  the  widow  has  no  estate  in  the  lands  of 
her  deceased  husband.  Smith  v.  ShaWj  150  Mass.  297  (22  N.  E. 
Rep.  924).  She  has  a  mere  right  to  have  her  dower  assigned, 
which  is  not  the  subject  of  transfer  or  sale,  and  cannot  be  released 
to  one  not  in  privity  with  the  title  under  which  the  do?rress 
claims.  Mart  v.  Bureh,  130  HI.  426  (22  N.  E.  Rep.  831);  Walker 
V.  Boane,  131  111.  27  (22  N.  E.  Rep.  1006).  The  lex  ret  sitae 
governs  in  determining  the  right  to  dower.  Burnet  y.  Burnet, 
46  N.  J.  Eq.  144.  If  the  marriage  be  valid  in  the  state  where 
tsolemnized  it  will  be  valid  in  the  state  where  the  land  is  situated 
in  which  the  wife  claims  dower.  JSmith  v.  Smith,  52  N.  J.  Law 
207.  Where  a  decedent's  mortgage,  in  which  his  wife  joined,  is 
satisfied  by  a  sale  of  the  premises  by  his  executor,  her  right  of 
dower  therein  is  not  enlarged  as  it  is  when  such  incumbrance  is 
paid  out  of  his  personal  assets.  Burnet  v.  Burnet,  46  N.  J.  Eq. 
144. 

Sec.     495.    Ourtesy   and    jointure.    One    having 

an  estate  in  curtesy  in  lands  which  are  sold,  is  entitled  to  interest 
on  the  money  derived  therefrom  during  his  life.  Matter  of  Peti- 
tion of  Camp,  126  N.  Y.  377.  The  husband's  right  of  curtesy  in 
the  lands  of  his  deceased  wife  is  subject  to  execution.  Stanley 
V.  Bonham,'b2  Ark.  354  (12  S.  W.  Rep.  706).  Curtesy  cannot 
be  claimed  in  land  in  which  the  wife  had  only  a  remainder  ex- 
pectant on  a  prior  estate  which  did  not  determine  during  the  cov- 
erture. Todd  V.  Oviatt,  58  Conn.  174  (20  Atl.  Rep.  440;  7  L. 
R.  A.  693). 

Sec  496.    Miscellaneous  notes.    The  common  law 

of  curtesy  does  not  prevail  in  Illinois.  Crum  v.  Sawyer,  132 
111.  443  (24  N.  E.  Rep.  956).  A  conveyance  to  a  married  woman 
is  not  deemed  a  jointure,  unless  such  intention  is -expressed  in 
the  deed  or  appears  by  necessary  implication  from  its  contents. 
Chase  v.  Alley,  82  Me.  234  (19  Atl.  Rep.  397). 

Sec.  407.    Relinquishment  or  loss  of  dower.    A 

wife'  B  relinquishment  of  dower  is  inoperative  where  the  husband's 
deed  is  ineffectual  to  convey  title.  Smith  v,  Howell,  53  Ark,  279 
<13  S.  W.  Rep.  929).     The  statute  of  limitations  does  not  begin 
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to  run  against  a  right  to  claim  dower  until  the  husband's  death. 
Winters  v.  DeTurk,  133  Pa.  St.  359  (19  Atl.  Rep.  354;  7  L.  R, 
A.  658).  -  In  Maine  it  is  held  that  the  statute  does  not  begin  to 
run  until  demand  for  dower  has  been  made.  Chase  v.  Alley ^  82 
3Ie.  234  (1 9  Atl.  Rep.  397).  A  quitclaim  deed  of  the  widow  to 
the  heirs  of  the  decedent  operates  as  a  release  of  her  right  of 
dower.  Dohherstein  v.  Murphy^  44  Minn.  526  (47  N.  "W.  Rep. 
171).  The  acceptance  by  the  widow  of  the  provisions  of  her 
husband's  will  bars  her  right  to  claim  dower.  Fairchild  v. 
Marshall,  42  Minn.  14  (43  N.  W.  Rep.  563);  Zee  v.  Tower,  124 
N.  Y.  370  (26  N.  E.  Rep.  943).  Under  sec.  2440  of  the  Iowa 
Code  it  is  held  that  the  wife's  interest  in  her  husband's  real  estate 
is  contingent  and  is  subject  to  divestment,  even  by  a  judicial  sale 
to  which  she  is  not  a  party.  Williams  v.  Wescott,  77  Iowa  332 
(42  N.  W.  Rep.  314).  Either  the  husband  or  the  wife  may  release 
to  the  other  for  a  valuable  and  adequate  consideration  all  his  or 
her  future  contingent  right  in  the  lands  of  the  other.  Crum  v. 
Sawyer,  132  111.  443  (24  N.  E.  Rep.  956);  Wright  v.  Wright,  79 
Mich.  527  (44  N.  W.  Rep.  944).  In  the  last  ease  it  was  held  that 
fraud  or  improper  persuasion  will  invalidate  such  a  contract.  In 
Illinois  a  divorce  granted  to  the  wife,  for  the  husband's  desertion, 
does  not  bar  dower.  Gordon  v.  Dichison,  131  111.  141  (23  N.  B. 
Rep.  439). 

DANGEROUS  AND  DEFECTIVE  PREMISES. 

Sec.    498.    MiBcellaneous    notes.    The  owner  or 

occupant  of  real  property  is  bound  to  use  ordinary  care  and  dili- 
gence to  keep  his  premises  in  a  safe  condition  for  the  access  of 
those  persons  who  come  thereon  by  his  invitation,  express  or  im- 
plied, for.  the  transaction  of  business,  or  for  any  other  purpose 
beneficial  to  him.  Trash  v.  Shotwell,  41  Minn.  66  (42  N.  W. 
Rep.  699);  Stewart  v.  Railway  Co.,  80  Mich.  166  (44  N.  W.  Rep. 
1116);  Brezee  v.  Powers,  80  Mich.  172  (45  N.  W.  Rep.  130).  A 
land-owner  is  under  no  duty  to  a  mere  trespasser  to  keep  his 
premises  safe;  and  the  fact  that  the  trespasser  is  an  infant 
does  not  raise  a  duty  where  none  otherwise  exists.  Frost  v.  East- 
ern Railroad,  64  N.  H.  220  (9  Atl.  Rep.  790).  A  county  agri- 
cultural society  was  held  liable  for  an  injury  resulting  to  one  of 
its  patrons  from  the  defective  construction  of  seats  on  its  fair 
grounds.  Dunn  v.  Agricultural  Society,  46  Ohio  St.  93  (15  Am 
St.  Rep.  556,  note-,  18  N.  E.  Rep.  496).     An  agent  of  a  non-resi 
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dent  owner,  having  the  same  charge  of  the  property  as  the  owner 
would  have  if  he  was  present,  is  subject  to  the  same  liabilities  in 
respect  to  injuries  resulting  from  its  defective  or  dangerous 
condition.  Baird  v.  Skipman,  132  111.  16  (23  N.  E.  Rep.  384). 
Persons  who  by  their  several  acts  or  omissions  maintain  a  public 
or  common  nuisance,  are  jointly  and  severally  liable  for  such 
damages  as  are  the  direct,  immediate  and  probable  consequence 
of  it.  Simmons  V.  Everson,  124  N.  Y.  319  (21  Am.  St.  Rep. 
676;  26  N.  E.  Rep.  911).  See  generally,  Rosenfield  v.  Arrol,  44 
Minn.  395  (20  Am.  St.  Rep.  584;  46  N.  W.  Rep.  768).  Oherf elder 
V.  Doran,  26  Neb.  118  (18  Am.  St.  Rep.  771;  41  N.  W.  Rep. 
1094);  BarrickT.Schifferdeckery  123  N.  Y.  52  (25  N.  E.  Rep. 
365). 

DEDICATION. 

Sec«  409.    As  to  what  constitutes  a  dedication. 

One  who  devotes  a  portion  of  his  land  for  use  as  a  way  of  travel 
for  his  own  convenience  and  accommodation,  will  not  be  deemed 
to  have  dedicated  it  to  the  public  simply  because  the  public  also 
use  the  way  with  the  land-owner's  permission.  Pennsylvania  Co. 
V.  Plotz,  125  Ind.  26  (24  N.  E.  Rep.  343).  Dedication  of  land  to 
public  use  is  a  question  of  intention.  Weiss  v.  South  Bethlehem 
Bor.,  136  Pa.  St.  294  (20  Atl.  Rep.  801);  FUcher  v.  Laack,  76 
Wis.  313  (45  N.  W.  Rep.  104)  ;\P/acAj  v.  Village  of  Green  Island, 
122  N.  Y.  107  (25  N.  E.  Rep.  267);  Bartlett  v.  Beardmore,  11 
Wis.  356  (46  N.  W.  Rep.  494);  State  v.  Adkins,  42  Kan.  203(21 
Pac.  Rep.  1069).  Declarations  of  a  party  are  admissible  to  show 
his  intention  in  respect  to  dedication.  Fossion  v.  Landry^  1S3 
Ind.  136  (24  N.  E.  Rep.  96).  An  intention  to  dedicate  may  be 
inferred  from  twenty  years  use  by  the  public.  Speir  v.  New 
Utrecht,  121  N.  Y.  420  (24  N.  E.  Rep.  692).  As  to  when  aded- 
ication  of  streets  and  alleys  will  arise  from  the  marking  of  the 
same  on  a  plat  and  selling  of  lots  with  reference  thereto,  see 
Broxjon  v.  Stark,  83  Cal.  636  (24  Pac.  Rep.  162);  Commonwealth 
V.  Railroad  Co,,  135  Pa.  St.  256  (19  Atl.  Rep.  1051);  Evans  v. 
Railway  Co.,  90  Ala.  54  (7  S.  Rep.  758);  People  v.  Savings 
Society,  84  Cal.  634  (24  Pac.  Rep.  295);  Pearson  v.  Allen,  151 
Mass.  79  (23  N.  E.  Rep.  731) ;  Flack  v.  Village  of  Orem  Island, 
122  N.  Y.  107  (25  N.  E.  Rep.  267);  City  of  New  Albany  v.-  WiU 
Hams.  126  Ind.  1  (25  N.  E.  Rep.  187). 
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Sec.  500.  Acceptance-  To  complete  a  dedication  of 
lands  for  public  streets  an  acceptance  is  necessary.  The  accept- 
ance may  be  by  formal  adoption,  or  by  repairing,  or  probably  by 
long  public  use  with  the  assent  of  the  authorities.  Harrison 
County  Y.  Seal,  66  Miss.  129  (14  Am.  St.  Rep.  545;  5  S.  Rep. 
622) ;  Wolf  skill  v.  County  of  Los  Angeles,  86  Cal.  405 ;  Flack  v. 
Village  of  Green  Island,  122  N.  Y.  107  (25  N.  E.  Rep.  267); 
Speir  y.  Town  of  New  Utrecht,  121  N.  T.  420  (24  N.  E.  Rep. 
692);  Porter  v.  Woodhouse,  59  Conn.  568  (21  Am.  St  Rep.  131); 
Union  Co.  v.  Peckham,  16  R.  I.  64;  Smith  v.  Griffin,  14  Colo. 
429  (23  Pac.  Rep.  905).  A  general  order  by  the  city  council 
accepting  all  streets  which  have  been  dedicated  is  a  suflScient 
acceptance,  although  it  does  not  mention  the  street  by  name. 
City  of  Eureka  v.  Armstrong,  83  Cal.  623  (22  Pac.  Rep.  928 ;  23 
Pac.  Rep.  1085).  An  acceptance  is  not  necessary  where  a  town 
has  been  laid  out  by  the  Commonwealth,  and  its  streets  declared 
public  highways  by  a  statute.  Commonwealth  v.  McNaugher,  131 
Pa.  St.  55  (18  Atl.  Rep.  934), 

.  Sec.  501.  Miscellaneous  notes.  Where  the  owner 
dedicates  land  for  a  highway  under  a  mistaken  belief  that  it  is  a 
legal  highway,  and  it  is  accepted  as  such,  and  expense  is  incurred 
by  others  upon  the  faith  of  the  dedication,  it  is  binding  on  the 
land-o^er.  State  v.  Waterman,  79  Iowa  360  (44  N.  W.  Rep. 
677).  A  railroad  corporation  may  dedicate  to  a  public  use  a 
highway  across  lands  owned  by  it  and  used  for  its  railroad  track; 
and,  conveyances  by  a  railroad  corporation  of  lands  bounding  on 
a  street  laid  out  across  its  track  will  effect  such  a  dedication. 
Central  R,  R.  Co,  v.  Bayonne,  52  N.  J.  Law  503.  A  plat  not 
properly  acknowledged  may  be  used  as  evidence  of  a  common 
law  dedication.  Gould  v.  Howe,  131  111.  490  (23  N.  E.  Rep. 
602).  For  a  consideration  of  the  question  as  to  when  the  desig- 
nation of  certain  lots  of  land,  in  a  plat  duly  made  and  recorded, 
as  < 'public squares"  or  '^parks'',  will  amount  to  a  dedication  for 
public  use,  see  Commissioners  of  Miami  Co,  v.  Wilgus,  42  Kan. 
457  (22  Pac.  Rep  615).  Where  a  dedication  has  been  once  com- 
pleted, it  cannot  be  revoked  so  long  as  public  use  is  maintained. 
Union  Company  v.  Peckham,  16  R.  I.  64.  A  public  highway 
established  by  dedication  stands  in  law  upon  the  same  footing  as 
one  that  has  been  legally  laid  out.  Bartlett  v.  Beardmore,  77 
Wis  356  (46  N.  W.  Rep.  494). 
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•    •  DEEDS. 

Sec.    502.    Oonetruction  of  deeds.    In  construing 

deeds  the  intention  of  the  parties  are  to  be  ascertained  and  car- 
ried  into  effect.  Lego  v.  Medley^  (Wis.)  48  N.  W.  Rep.  375*; 
Bradish  v.  Yocum,  130  111.  386  (23  N.  E.  Rep.  114);  Lanigan  v. 
Sweany,  53  Ark.  185  (13  8.  W.  Rep.  740);  Watson  v.  Sutro,  86 
Cal.  500;  Cannon  v.  Emmans,  44  Minn.  294  (46  N.  W.  Rep.  356). 
Parol  evidence  is  admissible  to  ascertain  the  intention  of  the 
parties,  but  not  to  contradict  or  vary  the  words  of  the  grant 
Lego  V.  Medley,  (Wis.)  48  N.  W.  Rep.  375*;  St,  Paul,  M,  &  M. 
Ry.  Co.  V.  Union  Depot  Co. ,  44  Minn.  325  (46  N.  W.  Rep.  566). 
Parol  evidence  is  always  admissible  to  explain  a  latent  ambiguity. 
Bradish  v.  Yocum,  130  HI.  386  (23  N.  E.  Rep.  114).  Although 
it  may  lack  in  formal  words,  a  deed  should  be  construed  so  as  to 
give  it  effect  if  possible,  Malin  v.  Rolfe,  53  Ark.  107  (13  S.  W. 
Rep.  595).  It  should  be  construed  most  strongly  against  the 
grantor.  Id.  Technical  words,  or  words  of  known  legal  import, 
must  be  given  their  legal  effect  when  used  in  a  deed  or  will,  even 
though  the  grantor  or  testator  uses  inconsistent  words,  unless 
such  inconsistent  words  are  of  such  a  nature  as  to  make  it  per- 
fectly clear  that  they  were  not  used  in  their  proper  sense.  Oris- 
tooldy.  Sicks,  132  111.  494  (24  N.  E.  Rep.  63);  Atkinson  v.  Sin. 
nott,  67  Miss.  502  (7  S.  Rep.  289).  Where  there  is  a  discrepancy 
between  the  recitals  in  the  preamble  and  the  granting  clause  of  a 
deed,  the  latter,  being  clear  and  unambiguous,  must  prevail. 
Miller  v.  Tunica  County,,  67  Miss.  651  (7  S.  Rep.  429).  As  to 
the  liberal  construction  allowed  in  order  to  comply  with  the  rule 
requiring  the  use  of  the  word  <<heirs*'  in  order  to  pass  an  estate 
of  inheritance,  see  Andevson  v.  Lo^an,  105  N.  C.  266  (11  S.  E. 
Rep.  361).  A  deed  will  be  construed  to  convey  whatever  inter- 
est or  estate  the  gr&ntor  may  have  in  the  land,  unless  it  shows  his 
intention  to  convey  a  less  estate.  Bray  v.  Conrad,  101  Mo.  331 
(13  S.  Rep.  957).  Where  there  is  «*a  clear  repugnance  between 
the  nature  of  the  estate  granted  and  that  limited  in  the  habendum, 
the  latter  yields  to  the  former,"  Ratcliffe  v.  Marrs,  87  Ky.  28  (7 
S.  W.  Rep.  395;  10  Ky.  Law  Rep.  134).  For  construction  of 
deed  depending  on  particular  facts,  see  Arnold  v.  Farr,  61  Yt. 
444  (17  Atl.  Rep.  1004). 

Sec  503.     Delivery  of  deed.     A  delivery  and  accept- 
ance are  necessary  to  complete  the  execution  of  a  deed.     Colee 
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V.  Colee,  122  Ind.  109  (17  Am.  St.  Rep.  345;  23  N.  E.  Rep. 
^%1)\  Anderson  v.  AnderBon,  126  Ind.  62  (24  N.  E.  Rep.  1036); 
Hubbard  v.  Cox,  76  Texas  239  (13  S.  W.  Rep.  170).  The  last 
case  cited,  holds  that  both  may  be  proved  by  circumstantial  evi- 
dence. A  delivery  to  be  effective  must  be  made  with  the  inten- 
tion of  passing  the  title.  Stevens  v.  Stevens,  150  Mass.  557  (23 
N.  E.  Rep.  378);  Porter  v.  Woodhouse,  59  Conn.  568  (21  Am.  St. 
Rep.  131).  To  constitute  a  delivery  the  grantor  must  part  with 
the  legal  possession  of  the  deed  and  of  all  right  to  retain  it.  The 
present  and  future  dominion  over  the  deed  must  pass  trom  the 
grantor.  And  all  this  must  happen  in  the  grantor's  lifetime. 
Porter  v.  Woodhouse,  59  Conn.  568  (21  Am.  St.  Rep.  131); 
Weisinger  v.  Cock,  67  Miss.  511  (19  Am.  St.  Rep.  320;  7  S.  Rep. 
495).  Where  a  grantor  signs  and  acknowledges  a  deed,  and 
deposits  it  with  a  third  person,  to  be  delivered  by  him  to  the 
grantee  at  the  death  of  the  grantor,  without  reserving  to  himself 
any  right  to  control  or  record  the  instrument,  if  the  deed  is  after- 
wards delivered  to  the  grantee  the  title  passes,  and  the  deed 
ordinarily  takes  effect  by  relation,  as  of  the  date  of  the  first 
delivery,  Goodpaster  v.  Leathers,  123  Ind.  121  (23  N.  E.  Rep. 
1090).  Also  see  Lake  v.  Nolan,  81  Mich.  112  (45  N.  W.  Rep. 
376). 

Possession  by  the  grantee  is  prima  facte  evidence  of  delivery. 
Seibel  V.  Rapp,  85  Va.  28  (6  S.  Rep.  479);  Faulkner  v.  Adams, 
126  Ind.  459  (26  N.  E.  Rep.  170);  and  the  recording  of  a  deed  or 
mortgage,  in  the  absence  of  evidence  to  the  contrary,  is  presump- 
tively  a  delivery.  Compton  v.  White,  (Mich.)  48  N.  ^,  Rep. 
635*;  Sessions  v.  Sherwood,  78  Mich.  234  (44  N.  W.  Rep.  263); 
Greene  v.  Conant,  151  Mass.  223,(24  N.  E.  Rep.  44) ;  ^ren«  v. 
Arrington,  105  N.  C.  377(10  S.  E.  Rep.  991);  Coleey.  Colee, 
122  Ind.  109  (17  Am.  St.  Rep.  345;  23  N.  E.  Rep,  687);  Reid, 
Murdock  dh  Fisher  v.  Abemethy,  77  Iowa  438  (42  N.  W.  Rep. 
364).  But  no  presumption  of  delivery  can  arise  from  an 
unauthorized  record  of  a  deed.  Cussack  v.  Tweedy,  126  N.  Y.  81. 
A  delivery  to  one  of  several  grantees  or  mortgagees  is  a  delivery 
to  all.  Shelden  v.  Erskine,  78  Mich.  627  (44  N.  W.  Rep.  146). 
A  deed  cannot  be  delivered  in  escrow  to  the  grantee,  but  only  to 
a  third  person.  Campbell  v.  Jones,  52  Ark.  493  (12  S.  W.  Rep. 
1016;  6  L.  R.  A.  783);  Mowry  v,  Henry,  86  Cal.  471.  When 
an  escrow  has  been  delivered,  upon  the  performance  of  the  con« 
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ditions,  the  instrument  will  be  held  to  operate  from  the  date  of 
its  first  delivery  as  an  escrow.  Prewitt  v.  Ashford^  90  Ala  294 
(7  S.  Bep.  831).  For  particular  cases  as  to  what  constitutes  a 
delivery  of  a  deed,  see  Head  Brothers  v.  Thompson^  77  Iowa  253 
(42  N.  W.  Rep.  188);  Anderson  v.  Anderson,  126  Ind.  62  (24  N. 
W.  Rep.  1036);  Woolcut  v.  Lerdell,  78  Iowa  668  (43  N.  W.  Rep. 
609) ;  Miller  v.  Murfield,  79  Iowa  64  (44  N.  W.  Rep.  540). 

Sec.  504.  Quitclaim  deeds.  A  quit-claim  deed 
contains  operative  words  of  conveyance.  Bray  v.  Conrad,  101 
Mo.  331  (13  S.  W.  Rep.  957).  It  conveys  all  the  title  the  gran- 
tor has  at  the  time  of  its  execution,  Nidever  v.  Ayers^  83  Gal.  39 
(23  Pac.  Rep.  192);  but  it  can  never  inure  to  convey  any  after- 
acquired  title,  which  was  not  actually  owned  in  equity  at  the 
time  of  the  deed.  People  v.  Miller,  79  Mich.  93  (44  N.  W.  Rep. 
172).  A  grantee  in  a  quitclaim  deed  is  not  a  bona  fide  purchaser. 
Peters  v.  Cartier,  80  Mich.  124  (20  Am.  St.  Rep.  508;  45  N.  W. 
Rep.  73).  A  quitclaim  deed  may  be  used  as  a  means  of  releas- 
ing claims  of  record  against  real  estate.  Wood  v.  Rusher,  42 
Minn.  389  (44  N.  W.  Rep.  127). 

Sec.  J605'  Beservation  and  exception.  Reserva- 
tion and  exception  defined  and  distinguished.  Gould  v.  Howe, 
131  111.  490  (23  N.  E.  Rep.  602);  Herbert  v.  Pue,  72  Md.  307; 
Winston  v.  Johnson,  42  Minn  398  (45  N.  W.  Rep.  958).  It  is 
competent  for  a  grantor  in  a  deed  to  create  a  right-of-way  in  his 
favor  by  a  reservation.  Winston  v.  Johnson,  42  Minn.  398  (45 
N.  W.  Rep.  958).  A  reservation  of  «*all  the  roads  now  estab- 
lished and  built  on  or  over''  premises  conveyed  by  deed,  relates 
to  the  easement  of  public  travel,  and  does  not  except  any  portion 
of  the  soil  from  the  operation  of  the  deed,  Capron  v.  Kingman,  64 
N.  H.  571  (14  Atl,  Rep.  868).  Where  several  persons  have 
rights  growing  out  of  a  reservation  in  a  deed,  one  may  sue  for 
an  interference  without  joining  the  others  with  him.  Herbert  v. 
Pue,  72  Md.  307. 

See.  506.    Oancellation  of  deeds  for  fraud  and 

undue  influence.  Where  the  execution  of  a  deed  has  been 
procured  through  fraud,  duress  or  undue  infiuence,  it  may  be  set 
aside.  Bailyy,  Finlayson,  25  Fla.  153;  Carbine  v.  McCoy,  85 
6a.  185.  Undue  infiuence  means  wrongful  influence.  Burt  v. 
Quisenberry,  132  111.  385  (24  N.  E.  Rep.  622).  A  grantee  accept- 
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Ing  a  deed,  without  reading  it,  can  claim  no  advantage  from  his 
failure  to  do  so,  Sheldon  v.  Carter,  90  Ala.  380  (8  S.  Rep.  63). 
To  justify  a  decree  invalidating  a  deed  on  the  ground  of  undue 
influence,  the  court  must  be  convinced  that  the  free  agency  of  the 
grantor,  at  the  time  he  executed  the  deed,  was  so  far  destroyed 
that  he  would  not  have  made  the  deed  if  left  to  himself.  LeGen- 
dre  V,  Goodridge,  46  N.  J.  Eq.  419.  The  burden  of  proof  is  on 
the  party  seeking  to  cancel  the  deed  on  account  of  fraud.  Berry 
V.  Hall,  105  N.  C.  154  (10  S.  E.  Rep.  903);  but,  where  a  confl- 
dential  or  fiduciary  relation  exists  between  the  parties,  undue 
influence  may  sometimes  be  presumed.  Paddock  v.  PuUifer,  43 
Kan.  718  (23Pac.  Rep.  1049);fY<cA  v.  Reiser,  79  Iowa  34  (44 
N.  W.  Rep.  214);  Miller  v.  Mur field,  79  Iowa  64  (44  N.  W.  Rep. 
540).  And  it  may  be  established  by  circumstantial  evidence. 
Graham  v.  Burch,  44  Minn.  33  (46  N.  W.  Rep.  148).  A  defend, 
ant  in  a  suit  to  cancel  a  deed  to  land  given  in  exchange  for  other 
land  conveyed  by  defendant,  the  cancellation  being  sought  on  the 
ground  of  fraudulent  representations  as  to  the  quality  and  value, 
can  not  retain  the  land  and  defeat  a  recovery  on  the  ground  that 
like  fraudulent  representations  had  been  made  by  plaintiff  regard- 
ing the  land  received  by  defendant  in  exchange.  Chancy  v.  Cole- 
man, 77  Texas  100  (13  S.  W.  Rep.  850).  For  particular  cases  as 
to  setting  aside  deeds  for  fraud  or  undue  influence,  see  Atkinson 
V.  Sinnott,  67  Miss.  502  (7  S.  Rep.  289);  Barker  v.  Barker,  27 
Neb.  135  (42  N.  W.  Rep.  889);  Gruherx.  Baker,  20  Nev.  453  (23 
Pac.  Rep.  858;  9  L.  R.  A.  302);  Coughlin  v.  Richmond,  77  Iowa 
188  (41  N.  W.  Rep.  613);  Moss  v.  Moss,  78  Iowa  645  (43  N.  W. 
Rep.  465);  Costen  v.  McDowell,  107  N.  C.  M%\Bristor  v.  Tasker, 
135  Pa.  St.  110  (20  Am.  St.  Rep.  853;  19  Atl.  Rep.  851,  853); 
Davis  V.  Strangers  Executor,  86  Va.  793  (11  S.  E.  Rep.  406;  8 
L.  R.  A.  261);  Andrews  v.  Andrews,  85  Qa.  276.  As  to  what 
constitutes  duress,  see  Edwards  v.  Bowden,  107  N.  C.  58. 

Sec.   507.    Miscellaneous    notes.    An    instrument 

which  conveys  a  present  title  to  the  grantee  and  reserves  to  the 
grantor  the  use  and  possession  during  his  life,  is  a  deed  and  not  a 
will,  and  does  not  create  an  estate  of  freehold  to  commence  in 
futuro.  Beehe  v.  McKenzie,  19  Or.  296  (24  Pac.  Rep.  236).  The 
name  of  the  grantor  should  appear  in  the  body  of  the  deed; 
merely  signing  it  is  not  suflScient.  Fite  Porter  Co.  v.  Kennamer, 
90  Ala.  470  (7  S.  Rep.  920) ;  Sheldon  v.  Carter,  90  Ala.  380  (8  S. 
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Rep.  63).  <<The  acceptance  of  a  deed  of  inferior  value  to  that 
to  which  the  grantee  is  by  his  contract  entitled,  is  equivalent  to  a 
waiver  of  such  better  deed.  StrdUyv,  Perdue^  33  W.  Va.  375  (10  S. 
E.  Hep.  780).  A  voluntary  deed  is  good  against  a  subsequent  gran- 
tee with  notice.  Keeling  v.  Hoyt^  (Neb.)  48  N.  W.  66*.  where 
a  deed  has  been  properly  executed  and  delivered,  its  subsequent 
destruction,  with  or  without  the  consent  of  the  parties,  does  not 
divest  the  title  conveyed.  Seihel  v.  Rapp^  85  Va.  28  (6  S.  B. 
Rep.  478);  Campbell  \.  Jones,  52  Ark.  493  (12  S.  W.  Rep. 
1016;  6  L.  R.  A.  783);  Walters  v.  Wagley,  63  Ark.  509(14  S.  W 
Rep.  774).  A  court  of  equity  has  jurisdictiction  to  compel  a 
grantor  to  execute  a  new  deed,  where  he  has  fraudulently  got  pos- 
session of  and  destroyed  a  deed  already  delivered,  although  the 
lands  conveyed  are  in  another  state.  Kingv.  PilloWy  (Tenn.)16 
S.  W.  Rep.  469*.  A  conveyance  by  an  heir,  without  warranty,  of 
his  expectant  estate  not  in  his  possession,  will  not  be  enforced 
against  him  after  he  inherits  title,  unless  the  transaction  is  for  a 
fair  and  adeqate  consideration  and  the  ancestor  knew  of  and  as- 
sented to  the  conveyance.  McClure  v.  Rahen,  125  Ind.  139 
(25  N.  E.  Rep.  179).  Where  a  stranger  to  the  deed  procures  its 
<)xecution  and  tenders  it  to  the  grantee,  who  refuses  to  accept  it, 
it  is  not  incumbent  upon  the  grantee  to  give  direct  notice  to  the 
grantor  of  such  refusal.  Railway  v.  Ruddell,  53  Ark.  32  (13 
8.  W.  Rep.  418). 

DESCENT. 

Sec.  608.  MiBCellaneoUB  not6&  Where  an  Indian 
tribe,  recognized  as  such  by  the  United  States  government, 
resides  in  a  state,  the  courts  must  regard  their  customs  and  laws 
in  regard  to  marriage,  and  their  children  cannot  be  regarded  as 
illegitimate.  Earl  v.  Godley,  42  Minn.  361  (18  Am.  St.  Rep. 
517;  44  N.  W.  Rep.  254).  The  law  of  descent  is  a  matter  which 
each  state  must  reguliate  for  itself.  Cope  v.  Cope,  137  U.  S.  682. 
Under  the  Virginia  Code  it  is  provided  that  in  making  title  by 
descent,  it  shall  be  no  bar  to  a  party  that  any  ancestor  (whether 
dead  or  living),  through  whom  he  derives  his  descent  from  the 
intestate,  is  or  hath  been  an  alien.  Hannon  v.  Hounihan  85  Va. 
*  429  (12  S.  E.  Rep.  157).  A  purchase  of  land  by  a  father  in  the 
name  of  his  son  is  presumed  to  be  an  advancement.  White  v. 
White,  52  Ark.  188  (12  S.  W.  Rep.  201);  Higham  v.  Vanosdol, 
125  Ind.   74  (25  N.  E.   Rep.  140).     Interest  cannot  be  charged 


705  DESCENT — DESCRIPTION  OF  REAL  ESTATE.        I  508,  509 

upon  adyancements  until  final  distribution.  Davtes  v.  Hughes^ 
86  Ya.  909  (11  S.  E.  Bep.  488).  Under  a  statute  in  Indiana, 
which  provides  that  the  birth  of  a  child  after  the  execution  of  a 
will  shall  operate  to  revoke  the  same,  the  adoption  of  a  child  will 
not  have  that  effect,  although  the  statute  provides  that  such 
adopted  child  shall  have  <<all  the  right  and  interest  in  the  estate" 
of  the  adopted  parent  <<by  descent  or  otherwise  that  such  child 
would  have  if  the  natural  heir"  of  such  person.  DavU  v.  Fogle^ 
124  Ind.  41  (23  N.  E.  Bep.  860;  7  L.  B.  A.  485).  As  to  who 
are  included  in  the  expression  <<next  of  kin,"  see  Fargo  v.  Miller y 
150  Mass.  225  (22  N.  E.  Bep.  1003;  5  L.  B.  A.  690).  Devisees 
and  heirs  and  their  grantees,  before  a  sale  to  pay  debts,  will  be 
entitled  to  the  possession  of  the  lands,  and  to  all  the  rents  and 
profits  accruing  after  the  death  of  the  testator.  LeMoyne  v. 
Harding,  132  111.  23  (23  N.  E.  Bep.  414). 

DESCRIPTION  OF  REAL  ESTATE. 

Sec.  509.  Miscellaneous  notes.  Under  a  petition 
filed  by  an  administrator,  asking  a  sale  of  lands  for  equitable 
division  among  the  heirs,  and  describing  them  by  their  govern- 
ment numbers,  followed  by  the  words,  ^'containing  in  all  596 
acres,  more  or  less,  less  or  excepting  the  widow's  dower,  described 
as  follows,"  describing  200  acres  of  the  same  land,  which  had 
been  allotted  to  the  widow  as  dower,  only  the  widow's  life-estate, 
or  dower  interest  in  the  200  acres,  and  not  the  absolute  estate,  is 
excepted.  Austin  v.  Fi7Zi«,  90  Ala.  421  (8  S.  Bep.  94).  Fixed 
monuments  control  courses  and  distances.  Muhlker  v.  Rupperty 
124  N.  Y.  627  (26  N.  E.  Bep.  313).  A  deed  is  not  defeated  by 
a  manifestly  erroneous  statement  of  a  monument,  when  the 
remaining  description  is  sufficiently  certain  to  locate  the  land. 
Benton  v.  Mclntire,  64  N.  H.  598  (15  Atl.  Bep.  413). 

A  mortgage  conveying  <*the  following  described  tract  or  par- 
cel of  land,  to- wit,  the  property  known  as  Eimbrell's  grist  and 
saw  mill  and  gin,  together  with  all  the  privileges  and  appurten- 
ances belonging  thereto,''  was  held  sufficient,  Kimhrell  v.  Rogers^ 
90  Ala.  339  (7  S.  Bep.  241).  Descriptions  of  land  found  in  judi- 
cial decrees  or  sheriff's  deeds  can  not  be  reformed  or  aided  by 
invoking  the  chancery  powers  of  the  court.  Bowen  v.  Wickerhamy 
124  Ind.  404  (19  Am.  St.  Bep.  106;  24  N.  E.  Bep.  983).  A 
description  as  all  of  a  certain  tract  of  land,  not  theretofore  con. 
veyed  by  the  grantor  to  a  third  party,  is  of  itself  insufficient.  Maier 
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V.  Joslin,  (Minn.)  48  N.  W.  Rep.  909*;  see  Brown  v.  Richard, 
107  N.  C.  639.  For  a  further  consideration  of  the  subject  of  the 
description  of  real  estate,  see  sees.  113-118,  ante. 

EASEMENTS. 

Sec.  510.  Creation  and  definition.  Where  the 
Sprantor  conveys  a  portion  of  his  land  and  grants  a  right-of-way 
to  his  grantee  over  the  remaining  portion,  such  grantee  takes 
such  way  as  appurtenant  to  the  land  granted  only,  and  has  no 
right  to  use  it  as  appurtenant  to  other  land  afterwards  acquired. 
Beise  V.  Enos,  76  Wis.  634  (45  N.  W.  Rep.  414;  8  L.  R.  A. 
617).  An  easement  in  light  and  air  may  be  created  by  cov- 
enant in  a  deed,  and  such  covenant  runs  with  the  land.  Ladd 
T.  Oity  of  Boston,  151  Mass.  585  (21  Am.  St.  Rep.  481;  24 
N.  E.  Rep.  858).  A  permission  from  a  land-owner  to  the 
public  to  travel  over  his  land  on  account  of  the  impassable, 
ness  of  the  highway,  is  a  mere  license  and  does  not  confer  an 
easement.  Township  of  Homer  v.  Biker,  79  Mich.  551  (44 
N.  W.  Rep.  955).  An  easement  not  of  strict  necessity,  will 
not  pass  by  implied  grant  unless  it  be  apparent  and  contin- 
uous. Bonelli  Bros,  v.  Blakemore,  66  Miss.  136  (14  Am. 
St.  Rep.  550;  5  S.  Rep.  228).  ■  Where  the  owner  of  an  entire 
estate  makes  one  part  visibly  dependent  for  the  means  of  access 
upon  another  and  creates  a  way  for  its  benefit  over  the  other,  the 
subsequent  grantees  of  such  parcel  of  land  hold  subject  to  such 
arrangement.  Shields  v.  Titiis,  46  Ohio  St.  528  (22  N.  E.  Rep. 
717);  National  Exchange  Bank  v.  Cunningham,  46  Ohio  St.  575 
(22  N.  E.  Rep.  924);  Rogerson  v.  Shepherd,  33  W.  Va.  307  (10 
S.  E.  Rep.  632).  For  the  application  of  this  rule  to  the  rights 
of  parties  upon  partition  of  real  estate,  upon  which  has  been 
erected  a  public  building  at  their  joint  expense,  see  Pierce  v. 
(Jleland,  133  Pa.   St.  189  (19  Atl.  Rep.  352;  7  L.  R.  A.  752). 

While,  as  a  general  rule,  there  must  be  a  dominant  estate  to 
>which  an  easement  appertains  and  a  servient  estate  upon  which  it 
Is  imposed,  there  may  be  easements  in  gross,  which  are  not  appur- 
tenant to  any  land,  and  which  the  owner  may  enjoy,  although,  he 
does  not  own  or  possess  a  dominant  estate  or  any  land  whatever. 
Mayor,  etc,  of  N.  Y,  v.  Law,  125  N.  Y.  380  (26  N.  E.  Rep. 
471);  Winston  v.  Johnson,  42  Minn.  398  (45  N.  W.  Rep.  958). 
The  last  case  holds  that  a  grant  in  gross   is  never  presumed 
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when  it  can  fairly  be  constmed  as  appurtenant  to  some  other 
estate. 

Sec.  511.    Easement  by  prescription.    Twenty  years 

open  and  public  nse  of  an  easement,  unexplained,  will  be  pre- 
sumed to  be  under  a  claim  of  right  and  adverse.  Rogeraon  v. 
Shepherd,  33  W.  Va.  307(10  S.  E.  Rep.  632).  It  is  not  neces- 
sary, to  establish  a  prescriptive  easement,  that  there  should  be 
color  of  title;  but  it  is  necessary  that  the  use  be  under  an  asser- 
tion of  r^ht,  and  not  simply  a  user  under  a  naked  license.  Con- 
ner V.  WoodfiU,  126  Ind.  85  (25  N.  E.  Rep.  876).  Where  one 
has  acquired  a  right  to  an  easement  by  prescription,  he  is  entitled 
to  the  unobstructed  enjpyment  of  it.  Rogerson  v.  Shepherd,  33 
W,  Va.  307  (10  S.  B.  Rep.  632).  To  support  a  claim  of  an  ease- 
men  by  prescription  the  proof  must  show  an  uninterrupted  use  of 
the  easement.  BonelU  Bros,  v.  Blakemore,  66  Miss.  136  (14  Am. 
St.  Rep.  550 ;  5  S.  Rep.  228).  The  use  need  not  be  constant.  If, 
whenever  the  claimant  needs  it  from  time  to  time,  he  makes  use 
of  it,  this  is  a  continuous  use.  Hesperia  Land,  etc.,  Co.  v.  Rogers, 
83  Cal.  10  (17  Am,  St.  Rep.  209;  23  Pac.  Rep.  196).  Where  a 
party  has  under  claim  of  grant  by  deed,  been  using  a  greater  sup- 
ply of  water  than  he  was  entitled  to  thereunder,  he  cannot  claim 
by  prescription  a  right  to  the  excess.  Steams'  ExW  v.  Richmond 
P.  Manufg  Co,,  86  Va.  1034  (11  S.  E.  Rep.  1057).  Where  one 
has  used  an  established  stairway  for  twenty  years,  under  a  grant, 
the  owner  of  the  building  cannot  interfere  with  his  right  by 
changing  the  stairway.  Haslett  v.  Shepherd,  (Mich.)  48  N.  W. 
Rep.  533.* 

Sec.  512.  MiscellaneoUB  notes.  Easements  which 
are  appurtenant  to  land  pass  by  a  conveyance  of  it.  Foote  v. 
Manhattan  Ry,  Co.,  12  N.  Y.  Sup.  516.  One  who  purchases  land 
with  knowledge  of  an  easement  previously  granted  to  a  third  per- 
son, takes  the  land  subject  to  such  grant.  Diffendal  v.  Midland 
R,  R.  Co.,  86  Va.  459  (10  S.  E.  Rep.  536);  Middleton  v.  Mw. 
port,  16  R.  I.  319.  The  owner  of  the  dominant  or  higher  estate 
has  the  right  to  conduct  the  water  falling  upon  his  land,  by  means 
of  underground  tile  drains,  into  the  channel  provided  by  nature 
for  the  drainage  of  his  land,  and  through  such  channel  to  cast  it 
upon  the  servient  or  lower  estate,  Vannest  v.  Fleming,  79  Iowa 
638  (44  N.  W.  Rep.  906).  See  Crosland  v.  Rogers,  32  S.  C. 
130.     One  who  has  the  actual  and  exclusive  possession  of  land 
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aader  an  easement,  with  the  right  to  so  hold  it  forever,  must  pay 
the  taxes  on  the  land,  and  not  he  who  has  the  empty  title.  City 
of  Muscatine  v.  C,  R  L  dc  P.  Ry.  Co,,  79  Iowa  645  (44  N.  W. 
Rep.  909).  Abandonment  of  easement  by  non-user.  Orr  y. 
a  Brim,  77  Iowa  253  (42  N.  W.  Rep.  183);  City  of  Hartford  v. 
N,  Y.  d)  N.  E.  R  R  Co, ,  59  Conn.  250.  For  particular  fact 
cases  on  the  subject  of  easements,  see  Fumer  v.  Seahury,  13  N. 
Y.  Sup.  12;  Johnson  v.  Knapp,  150  Mass.  267  (23  N.  B.  Rep. 
40);  Pearson  v.  Allen;  151  Mass.  79  (23  N.  E.  Rep.  731). 

EJECTMENT. 

Sec.  513.  As  to  when  ejectment  may  be  main- 
tained. An  action  of  ejectment  will  not  lie  for  a  mere  trespass, 
nor  for  a  mere  right-of-way  or  an  easement.  Harrington  v.  Port 
Huron,  (Mich.)  48  N.  W.  Rep  641*;  Fritscke  v.  Fritsche,  77 
Wis.  270  (45  N.  W.  Rep.  1089).  A  railroad  company  which 
enters  upon  the  land  of  another,  without  right,  may  be  ejected, 
providing  the  land-owner  does  not  acquiesce  in  its  occupancy, 
Denver  <k  S,  F,  Ry,  Co.  v.  School  District,  14  Colo.  327  (23Pac. 
Rep.  978);  and  such  right  of  action  passes  with  the  land.  Rich- 
ards V.  Railroad  Co.,  137  Pa.  St.  524(21  Am.  St.  Rep.  892).  In 
order  for  an  executor  to  maintain  an  ejectment,  he  must  have  the 
legal  title  to  the  lands  of  his  decedent.  Fredericks  v.  Cisco,  7S 
Md.  393.  Ejectment  will  lie  against  a  county  or  city  to  recover 
land  wrongfully  taken  and  converted  into  a  public  highway.  Mc- 
Carty  v.  Clark  County,  101  Mo.  179  (14  S.  W.  Rep.  51). 

Sec.  514.    Pleading  and   practice.    A  plaintiff  in 

ejectment  must  recover  upon  the  strength  of  his  own  title. 
Stoinski  v.  Pulte,  77  Mich.  322  (43  N.  W.  Rep.  979) ;  Brown  v. 
King,  107  N.  C.  313;  Buros  etal,  v.  O'Brien,  42  La.  An.  527  (7 
So.  Rep.  632).  In  Maine  it  is  held  that,  in  addition  to  showing 
a  record  title,  the  plaintiff  must  show  some  right  to  disturb  the" 
possession  of  the  defendant.  Jackson  v.  Castle,  82  Me.  579  (20 
Atl.  Rep.  237).  Where  the  plaintiff  has  been  in  possession,  and 
has  been  disseized  by  the  defendant,  or  where  the  defendant  is  a 
trespasser  without  color  of  title,  the  plaintiff  may  recover  *<on  a 
bare  possession."  Ratcliffy,  Belfont  Iron- Works  Co.,  87  Ky.  561 
(10  S.  W.  Rep.  365;  10  Ky.  Law  Rep.  643).  As  to  what  is  suf- 
ficient  pleading  of  the  plaintiff's  title,  see  White  v.  Scojield,  84 
Ga.  56.    Under  the  Oregon  Code  of  Civil  Procedure,  the  plaintiff 
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and  the  defendant  must  plead  their  title  with  particularity. 
Mitchell  V,  Campbell,  19  Or.  198  (24  Pac.  Rep.  455).  All  the 
occupants  of  the  premises  must  be  made  defendants.  Tarkington 
V.  Link,  27  Neb.  826  (44  N.  W.  Rep.  35).  Under  the  statute  of 
Michigan,  requiring  the  actual  occupant  of  lands  to  be  made  a 
defendant  in  a  suit  in  ejectment,  it  was  held  that,  where  a  hus- 
band and  wife  occupy  premises  as  their  home,  they  should  both 
be  made  defendants.  Haddy  v.  Tobias^  (Mich.)  48  N.  W.  Rep. 
499*.  Where  a  suit  in  ejectment  is  prosecuted  to  recover  posses- 
sion of  a  property  claimed  as  a  homestead  by  the  defendants,  the 
wife  should  be  made  a  defendant.  Gibbs  v.  O'Neil,  (Mich).  48 
N.  W.  Rep.  696.*  In  Illinois  an  equitable  title  cannot  be  shown 
as  a  defense  in  ejectment.  Kirkpatrick  v.  Clark,  132  111.  342 
(24  N.  E.  Rep.  71).  The  defendant  cannot  defeat  a  recovery  by 
showing  that  there  is  an  outstanding  title  in  another.  He  must 
show  either  title  in  himself,  or  his  authority  to  enter  under  the 
title.  RatcliffY,  Bel/ont  Iron- Works  Co.,  87  Ky.  562  (10  S.  W. 
Rep.  365;  10  Ky.  Law  Rep.  643).  A  judgment  of  recover}'  in 
ejectment  is  conclusive  upon  the  parties  and  their  privies  as  to  the 
question  of  possession  and  title,  Carlisle  v.  Killebrew,  89  Ala. 
329  (6  S.  Rep.  756;  6  L.  R.  A.  617).  A  judgment  for  the  recov- 
ery of  land  is  not  a  judgment  for  the  payment  of  money,  within 
the  meaning  of  a  statute  providing  that  a  money  judgment  is  pre- 
sumed to  be  paid  or  satisfied  after  the  lapse  of  a  certain  time. 
Van  Rensselaer  v.   Wright,  121  N.  Y.  626  (25  N.  E.  Rep.  3). 

EMINENT    DOMAIN. 

Sec.  515.  As  to  the  right  to  take  private  prop- 
erty. Private  property  can  only  be  taken  for  public  use  by 
consent  of  the  owner,  or  by  a  proceeding  of  condemnation  in  con- 
formity with  the  law,  C  &  N,  W,  Ry,  Co,  v.  City  of  Chicago, 
132  111.  372  (23  N.  B.  Rep.  1036).  Private  property  can  be  taken 
only  for  a  public  use.  F,  R,  B,  Cemetry  Ass'n.  v.  Redd,  33  W. 
Va.  262  (10  S.  E.  Rep.  405);  and  then  only  upon  compen- 
sation first  being  made,  Covington  Short  Route  Trans, 
R.  Co.  V.  Piel,  87  Ky.  267  (8  S.  W.  Rep.  449);  Hancock 
Stock  dh  Fence  Law  Co.  v.  Adams,  87  Ky.  417  (9  S.  W. 
Rep.  246).  For  definition  of  public  use,  see  Chicago,  B.  db 
K  R.  R.  Co.  V.Porter,  43  Minn.  527  (46  N.  W.  Rep.  75).  Where 
the  use  is  a  public  one,  the  legislature  is  the  exclusive  judge 
of  the  amount  of  the  land,  and  of  the  estate  therein,  which  the 
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public  end  to  be  subserved  requires  to  be  taken.  Fairchild  v. 
City  of  St.  Paul,  (Minn.)  49  N.  W.  Rep.  325.*  **For  the  greater 
good  of  the  people,"  the  owner  of  land  may  be  dispossessed 
'<upon  the  condition  of  equitable  indemnity  previously  made." 
Railroad  Co,  v.  Hollingsworthj  42  La.  749  (7  So  Rep.  693).  Lands 
under  the  waters  of  a  navigable  river,  though  owned  by  private 
individuals,  may  be  condemned  for  the  use  of  a  railroad.  Kerr  v. 
West  Shore  Ry.  Co,,  (N.  Y.)  27  N.  E.  Rep.  833.*  In  Maine  it  is 
held,  that  the  legislature  has  power  to  authorize  the  erection  of 
dams  upon  non-tidal  public  streams,  without  compensation  for 
consequential  injuries,  no  private  property  being  taken.  Brooks 
V.  Cedar  Brook  dc  Swi/t  Cambridge  River  Improvement  Co, ,  82 
Me.  17  (17  Am.  St  Rep.  459;  19  Atl.  Rep.  87).  See,  City  of 
Janesville  v.  Carpenter,  77  Wis.  288  (20  Am.  St.  Rep.  123;  46 
N.  W.  128).  A  charter  authorizing  a  railroad  to  take  wood, 
stone,  gravel,  and  earth  necessary  for  its  use,  does  not  authorize 
a  condemnation  of  the  land  Itself.  Richmond,  F,  &  P,  R,  Co,  v. 
Knopffi,  86  Va.  981  (11  S.  E.  Rep.  881). 

Sec.  516,    Ownership  and  use  of  the  fee.    A  fee 

in  land  condemned  by  a  railroad  remains  in  the  original  owner; 
and  a  railway  company  cannot  use,  or  authorize  the  use  of,  the  con- 
demned land  for  any  private  or  business  purpose.  Lyon  v.  McDon- 
ald, 78  Texas  71  (14  S.  W.  Rep.  261;  9  L.  K  A.  295);  Calcasieu 
Lumber  Co.  v.  Harris,  77  Texas  18  (13  S.  W.  Rep.  453).  But 
a  railway  company  may  erect  any  building  on  its  right-of-way 
necessary  for  its  use  and  convenience  in  carrying  on  its  business. 
Cudyer  v.  R,  dh  D,  R.  R,  Co,,  106  N.  C.  481  (11  S.  E.  Rep. 
515).  The  owner  of  the  fee  may  make  any  use  of  the  land,  not 
inconsistent  with  the  rights  of  the  railroad.  Union  Pacific  Ry. 
Co.  V.  Kindred  43  Kan.  134  (23  Pac.  Rep.  112). 

Sec.   517.     Additional  burden — Second   taking. 

A  dummy  railroad,  for  the  transportation  of  passengers,  con- 
structed by  authority  on  a  public  road  or  street,  is  an  additional 
burden  for  which  the  owner  in  fee  may  claim  compensation. 
Street  Railway  Co.  v.  Doyle,  88  Tenn.  747  (17  Am.  St.  Rep.  933; 
13  S.  W.  Rep.  &36;  9  L.  R.  A.  100).  The  laying  of  gas  pipes  in, 
or  the  construction  of  a  telegraph  line  over,  a  suburban  road  is 
the  imposition  of  an  additional  burden,  and  compensation  must 
be  made  to  the  abutting  owner.  Kincaid  v.  Indianapolis  Nat. 
Gas  Co.,  124 Ind.  577  (19  Am. St.  Rep.  113; 24  N.  E.  Rep.  1066); 
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Western  Union  Tel  Co,  v.  WtlUams,  86  Va.  696  (19  Am.  St 
Rep.  908;  11  S.  E.  Rep.  106;  8  L.  R.  A.  429).  Land  already 
appropriated  to  a  public  use  can  not  be  appropriated  to  another 
public  use  unless  the  statute  clearly  confers  authority  to  make  a 
second  seizure.  City  of  Seymour  y,  J.  M,  dh  L  R.  R.  Co.^  126 
Ind.  466  (26  N.  E.  Rep.  188);  City  of  Valparaiso  v.  C  &  G. 
T.  Ry,  Co.,  123  Ind.  467  (24 N.  E.  Rep.  249);  O'Neal  v.  City  of 
iSAerwan,  77  Texas  182  (19  Am.  St.  Rep.  743;  14  S.  W.  Rep.  31). 

Sec  618.  Measure  of  damages.  Under  the  Consti- 
tution of  California,  Art.  1,  sec.  14,  the  benefits  accruing  to 
other  land  by  reason  of  the  construction  of  a  railroad,  cannot  be 
considered  for  the  purpose  of  reducing  the  damages.  San  Jose 
dc  A.  R,  Co.  v.  Mayncj  23  Pac.  522.  Annoyance  by  noise  caused 
by  the  operation  of  a  railroad,  may  be  considered  as  an  element 
of  damages.  Moss  v.  Railroad  Co,,  13  N.  Y.  Sup.  46.  A 
party  cannot  claim  damages  on  account  of  his  property  being 
^'injured*'  or  ^'injuriously  affected,"  unless  some  right  in  reference 
to  it  is  interferred  with  and  the  property  thereby  rendered  less 
valuable.  Feel  v.  City  of  Atlanta,  85  Ga.  138  (8  L.  R.  A.  787). 
For  a  full  consideration  of  what  constitutes  <<just  compensation," 
and  rules  for  the  measurement  of  damages,  see  Alloway  v.  Nash- 
ville, 88  Tenn.  510  (13  S.  W.  Rep.  123;  8  L.  R.  A.  123). 

Sec.  619.  Miscellaneous  notes.  Condemnation  pro- 
ceedings should  be  made  in  strict  compliance  with  the  statute 
authorizing  them.  Madden  v.  X.,  N  0.  &  T,  Ry  Co,,  66  Miss. 
258  (6  S.  Rep.  181);  -F.  R.  B,  Cemetery  Ass'n.  v.  Redd,  33  W. 
Va.  262  (10  S.  E.  Rep.  405).  Where  a  court  has  jurisdiction  in 
condemnation  proceedings,  the  right  of  prohibition  will  not  lie  to 
prevent  its  exercise,  on  account  of  the  incapacity  of  the  peti- 
tioner. State  ex  rel.  Union  Depot  Ry,  Co.  v.  Southern  Ry  Co., 
100  Mo  59  (13  S.  W.  Rep.  398).  A  land-owner,  by  filing  his 
application  for  the  assessment  of  damages  within  the  time 
limited,  does  not  waive  the  right,  while  such  application  is  still 
pending,  to  file  a  bill  to  test  the  validity  of  the  taking.  Moore  v. 
Sanford,  151  Mass.  285  (24  N.  E.  Rep.  323;  7  L.  R.  A.  151). 
In  California,  the  burden  of  proof  as  to  the  value  of  land  sought 
to  be  taken  in  eminent  domain  is  on  the  defendant.  Monterey 
County  y,  Cushiny,  83  Cal.  507  (23  Pac.  Rep.  700).  For  construc- 
tion of  statutes  regulating  condemnation  proceedings,   see  Mon- 
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terey  County  v.  Oushtny,  83  Cal.  507  (23  Pac.  Rep.  700) ;  City 
of  St  Paul  V.  Mckl,  42  Minn.  262  (44  N.  W.  Rep.  59);  Matter 
of  Petition  of  Squire,  125  N.  Y.  131  (26  N.  E.  Rep.  142).  As 
to  when  contiguous  city  lots  or  distinct  parcels  of  land  will  be 
deemed  to  constitute  one  tract  in  condemnation  proceedings  for 
railway  purposes,  see  Koerper  v.  Railroad  Co,,  42  Minn.  340 
(44  N.  W.  Rep.  195);  Cameron  v.  Chicago,  M.  &  St.  Paul  R,  R., 
42  Minn.  75  (43  N.  W.  Rep.  785). 

After  a  claimant  under  the  act  of  Congress  has  made  settle- 
ment upon  the  public  domain  and  filed  notice  with  the  Surveyor 
General,  claiming  a  parcel  of  land  described  therein  as  a  donation 
claim,  neither  the  Secretary  of  War  nor  the  President  has  author- 
ity to  select  the  land  as  a  military  reservation,  unless  such  claim- 
ant relinquish  the  same  or  compensation  be  made  to  him  there- 
for.    Kelly  V.  Dalles   City,  19  Or.  299  (24  Pac,  Rep.  449). 

ESTATES. 

Sec.  620.   Estate  in  fee  or  for  life.    A  devise  to 

a  daughter  and  the  **lawful  heirs  of  her  body,''  creates  in  her  a 
separate  estate  in  fee.  McCanley  v.  Buckner,  87  Ky.  192  (8  S. 
W.  Rep.  196;  10  Ky.  Law  Rep.  d9).  Where  there  is  a  devise 
to  a  wife  and  children,  the  law  favors  the  vesting  of  a  life  estate 
in  the  wife  with  the  remainder  to  the  children,  rather  than  a  joint 
estate  in  all  of  them.  Koenig  v.  Craft,  87  Ky.  95  (7  8.  W. 
Rep.  622;  9  Ky  Law  Rep.  945;  12  Am.  St.  Rep.  463).  For  con- 
struction of  particular  grants,  held  to  create  an  estate  in  fee,  see 
Chase  yi,  Cartright,  53  Ark.  358  (14  S.  W.  Rep.  90;  Siddons 
V.  Cockrell,  131  111.  653  (23  N.  E.  Rep.  568);  Trexler  v.  Holler, 
107  N.  C.  617. 

Sec  621.  Conditions  precedent  and  subsequent. 

The  performance  of  the  condition  precedent  is  necessary  to  the 
vesting  of  the  estate.  Borst  v.  Simpson,  90  Ala.  373  (7  S.  Rep. 
814).  A  prohibition  to  many  into  the  family  of  a  person  named, 
is  reasonable  and  valid.  Phillips  v.  Ferguson,  85  Va.  509  (17 
Am.  St.  Rep.  78,  note;  8  S.  E.  Rep.  241).  Conditions  in  con- 
veyances, or  devises  in  fee,  in  general  restraint  of  the 
power  of  alienation,  are  void,  as  being  contrary  to  the  policy 
of  the  law,  and  inconsistent  with,  and  repugnent  to,  the 
estate  granted.  Conger  v.  Lowe,  124  Ind.  368  (24  N. 
E.    Rep.     889;  ^9     L.    R.    A.    165).  See,  Bennett  v.    Chapin^ 
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77  Mich.  526  (43  N.  W.  Rep.  893;  7  L.  R.  A.  377). 
Conditions  subsequent  are  never  favored  in  law,  and  language 
creating  them  should  be  clear  and  conclusive.  Ourtis  v.  Board  of 
Education,  43  Kan.  138  (23  Pac.  Rep.  98);  Oullm  v.  Sprigg,  83 
Cal.  56  (23  Pac.  Rep.  222);  Chute  y.  Washhum,  44  Minn.  312 
(46  N.  W.  Rep.  555).  The  last  case  holds  that  a  court  of  equity 
will  not  lend  its  aid  to  divest  an  estate  for  the  breach  of  a  con- 
dition subsequent.  The  non-performance  of  a  condition  subse- 
quent annexed  to  an  estate  in  fee  can  be  taken  advantage  of  only 
by  the  grantor  or  those  claiming  under  him,  Mower  v.  Kemp, 
42  La.  1007  (8  So.  Rep.  830).  A  devise  of  a  remainder  with  the 
provisio  that  the  devisee  shall  pay  debts  passes  a  remainder 
in  fee  with  a  condition  subsequent.  Phillips  v.  Wood,  16  R.  1. 
274.  No  one  but  the  grantor,  his  heirs,  or  successors  can  take 
advantage  of  a  forfeiture  by  breach  of  a  condition  subsequent. 
Miller  v.  Swann  &  Billups,  89  Ala.  631  (7  S.  Rep.  771).  Where 
the  performance  of  a  condition  subsequent  is  Gendered  impos- 
sible ,  by  the  act  of  God,  the  grantee  holds  the  property  as  if  no 
condition  had  been  attached.  Morse  y.  Hay  den,  82  Me.  227  (19 
Atl.  Rep.  443).  The  mere  breach  of  conditions  subsequent  does 
not,  ipso  facto,  effect  a  reverter  of  the  title  until  the  proper  steps 
are  taken  to  consummate  the  forfeiture.  Cullen  v.  Sprigg,  83  Cal. 
56  (23  Pac.  Rep.  222);  Norris  v.  Moody,  84  Cal.  143  (24  Pac. 
Rep.  37). 

Sec.  622.  Shelley's  case.  To  bring  a  devise  within 
the  rule  in  Shelley's  Case,  the  limitation  in  remainder  must  be  to 
the  heirs,  in  fee  or  in  tail.  KuntzlemarC s  Estate,  136  Pa.  St.  142 
(20  Am.  St.  Rep.  909;  20  Atl.  Rep.  645).  The  rule  is  not 
regarded  as  a  device  to  discover  the  testaton's  intention,  but  is 
only  applied  after  his  intention  has  been  discovered.  Conger  v. 
Lowe,  124  Ind.  368  (24  N.  E.  Rep.  889).  The  rule  prevails  in 
Indiana,  and  it  was  held  to  apply  to  a  deed  from  N  to  his  mother, 
<<during  the  term  of  her  natural  life,  and  to  descend  to  her  heirs 
in  equal  portions,  the  said  N,  the  maker  of  this  deed,  included, 
after  death."    Taney  v.  Fahnley,  126  Ind.  88  (25  N.  E.  Rep.  882). 

Sec.  523.  Miscellaneous  notes.  A  devise  to  one 
and  his  heirs,  with  a  limitation  over  if  he  die  without  issue, 
unexplained  by  the  context,  imports  an  indefinite  failure  of  issue 
and  creates  an  estate  tail  at  common  law.  Wilson  v.  Wilson,  46 
N.  J.  Eq.  321 ;  Hackney  v.  Tracy,  137  Pa.  St.  53.     The  Michi- 
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|/an  statute,  prohibiting  the  suspension  of  the  power  of  alienation, 
was  held  not  be  violated  by  the  direction  in  a  foreign  will,  admit- 
ted to  probate  in  that  State,  that  Michigan  lands  shall  be  sold, 
and  the  proceeds  invested  in  lands  in  another  state,  there  to  be 
iield  for  any  number  of  lives.  Ford  v.  Ford^  80  Mich.  42  (44  N. 
W.  Rep.  1057).  The  common  law  rule  against  perpetuities  pre- 
vails in  all  of  the  states,  excepting  as  it  may  have  been  modified 
by  a  statute.  Lawrence  Estate^  136  Pa.  St.  354  (20  Am.  St.  Rep. 
925;  20  Atl.  Rep.  521).  Where  a  gift  is  limited  over,  to  take 
effect  in  case  two  things  occur,  the  gift  over  will  not  take  effect 
if  only  one  of  the  two  occurs.  Forsythe  v.  Forsythe,  46  N.  J.  Eq. 
400.  As  to  when  the  expectant  estate  of  an  heir  may  be  assigned, 
conveyed  or  incumbered,  see  Griffin  v.  Shepherd,  124  N.  Y.  70 
(26  N.  E.  Rep.  339);  Crum  v.  Sawyer,  132  111.  443  (24  N.  E. 
Rep.  956).  The  husband  living  with  his  wife  upon  land  owned 
by  her,  and  occupied  by  them  as  their  homestead,  is  a  freeholder. 
Bushes  V.  Milligan,  42  Kan.  396  (22  Pac.  Rep.  313). 

ESTOPPEL. 

Sec.  624.    Estoppels  by  deed,  judgments,  etc.  A 

recital  in  a  deed,  the  truth  of  which  is  immaterial,  does  not  estop 
the  parties  from  subsequent  assertions  of  the  truth.  Ambs  v. 
C,  St  R,  M,  <k  0.  Ry,  Co.,  44  Minn.  266  (46  N.  W.  Rep. 
321);  and  a  recital  is  conclusive  of  the  facts  stated,  only  in  an 
action  of  which  the  deed  itself  is  the  foundation  or  defense. 
Devries  v.  Hiss,  72  Md.  560.  An  estoppel,  growing  out  of  the 
judgment  of  a  Justice's  Court,  in  an  action  involving  the  ques- 
tion as  to  whether  the  defendant  was  plaintiff's  tenant,  exists  only 
for  the  time  that  the  defendant  was  adjudged  to  be  such  tenant. 
Springs  v.  Schenck,  106  N.  C.  153  (11  S.  E.  Rep.  646).  A 
surety  on  a  note,  given  by  a  tenant  for  rent,  is  estopped  to  deny 
the  title  of  the  lessor,  when  the  tenant  had  full  possession  during 
the  term  of  the  lease.  Oliver  v.  Gary,  42  Kan.  623  (22  Pac. 
Rep.  733).  A  wife,  who  is  made  a  party  to  a  suit  of  foreclosure 
of  a  mortgage  during  the  lif^  of  her  husband,  is  not  thereby 
estopped  from  claiming  dower  in  the  lands.  Davis  v.  Tovmsend, 
32  S.  C.  112.  The  mortgagor  is  estopped  to  deny  that  he  had 
the  title  asserted  by  his  mortgage.  Trope  v.  Kerns,  83  Cal.  553 
(23  Pac.  Rep.  691).  An  executor  is  not  estopped  by  his  own 
void  conveyance,  of  land  of  the  estate,  to  sue  for  its  possession. 
(Jhase  V.  Cartright,  53  Ark.  358  (14  S.  W.  Rep.  90). 
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Sec.  626.  Estoppel  in  pais.  In  order  for  an  estoppel 
to  arise  from  representations  or  conduct  of  a  person,  they  must 
have  been  acted  upon  by  another.  Stuart  v.  Lowry,  42  Minn. 
473  (44  N.  W.  Rep.  532).  See,  Watts  v.  Julian,  122  Ind.  124 
(23  N.  E.  Rep.  698).  Where  a  son  takes  record  title  of  land  with 
the  understanding  that  he  is  to  hold  it  for  the  benefit  of  his 
father,  and  the  father  afterwards  improves,  plats  and  sells  por. 
tions  of  such  land,  the  son  will  be  estopped,  after  twenty-five 
years  of  non-claim,  from  asserting  any  title.  Olden  v.  ffendrick, 
100  Mo.  533  (13  S.  W.  Rep.  821).  So  long  as  the  mortgagor 
retains  the  surplus  arising  from  a  defective  sale  of  the  premises, 
he  is  thereby  estopped  to  have  such  sale  set  aside.  Brewer  v. 
Nash,  16  R.  I.  458.  **As  in  favor  of  one  who  knew  the  truth  an 
estoppel  is  unavailing."  Provast  v.  Morgan's  X.  <k  T.  R.  Co,,  42 
La.  809  (7  So.  Rep.  584).  An  act  of  the  Legislature  authorizing 
a  railroad  corporation  to  mortgage  certain  lands,  will  estop  the 
state  from  disputing  the  title  and  setting  up  title  in  herself. 
Mower  Y.  Kemp,  42  La.  1007  (8  So.  Rep.  830).  Where  one  who 
has  the  legal  title  to  land  gives  a  power  of  attorney  to  convey  to 
one  who  has  an  equitable  title,  who  conveys  to  a  third  person  and 
such  third  person  then  re-conveys  to  himself,  such  agent  is  not 
thereby  estopped  to  assert  his  equitable  title.  Bavis  v.  Davis, 
9  Mon.  267  (23  Pac.  Rep.  715).  One  having  a  right  to  rescind 
a  contract  on  account  of  misrepresentations  of  the  vendor,  is 
estopped  from  asserting  it  by  entering  into  the  occupation  of  the 
property,  exercising  rights  of  ownership  over  it,  and  dealing  with 
it  as  his  own.  Butler  v.  Rockwell,  14  Colo.  123  (23  Pac.  Rep. 
462). 

EVIDl&NCE. 

Sec.   626.    Judicial   notice   and   presumptions. 

Where  land  is  described  as  being  a  portion  of  a  certain  section  in 
a  given  township  and  range,  a  court  will  take  judicial  notice  of 
the  county  in  which  it  lies.  Faekler  v.  Wright,  86  Cal.  210.  A 
deed  once  delivered  will  be  presumed  to  liave  been  delivered  on 
the  day  of  its  date.  Walker  v.  Doane,  131  111.  27  (22  N.  E.  Rep. 
1006).  Where  it  is  shown  that  a  party  conveyed  the  land  in 
question,  by  his  proper  name,  and  that  a  person  of  that  name 
previously  acquired  the  title  thereto,  it  will  be  presumed  that 
they  were  the  same  person.  Gilman  v.  Sheets,  78  Iowa  499  (43 
K.  W.  Rep.  299).   It  was  held  that  the  Supreme  Court  took  ]udi- 
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oial  notice  of  facts  recognized  and  established  in  a  prior  decis- 
ion.    Mower  v.  Kempt,  42  La.  1007  (8  So.  Rep.  380). 

Sec  627.  Parol  evidence  to  affect  real  contracts. 

A  contract  being  reduced  to  writing,  parol  evidence  is  not  admis- 
sible to  show  a  contemporaneous  oral  agreement  in  the  absence 
of  any  mistake  or  fraud  in  the  drafting  of  the  contract  Gilbert 
V.  Stockman,  76  Wis.  62  (20  Am.  St.  Rep.  23;  44  N.  W.  Rep. 
845).  See,  Shenandoah  Valley  R.  R,  Co,  v.  Dunlop,  86  Va.  346 
(10  S.  E.  Rep.  239).  It  is  held  that  oral  testimony  will  not  be 
heard  to  reform  a  mistake  in  an  executory  contract  for  the  sale 
of  land,  although  the  contract  be  not  within  the  statute  of  frauds. 
Macawher  v.  Peckham,  16  R.  I.  485:  In  the  absence  of  charges 
of  fraud,  error  or  duress,  parol  evidence  is  incompetent  to  show 
the  '  'simulation' '  of  a  transaction  involving  the  title  to  land. 
Johnson  V.  Manner,  et  al.,  42  La.  522  (7  So.  Rep.  455).  An 
agency  to  acquire  real  estate  can  not  be  established  by  parol  evi. 
dence.  Telle  v.  Taylor,  42  La.  1165  (8  So.  Rep.  399).  A  cer- 
tificate of  the  payment  of  a  mortgage  may  be  contradicted  by 
parol.  Thompson  v.  Layman,  41  Minn.  295  (42  N.  W.  Rep. 
1061).  A  deed  absolute  to  land  when  once  delivered  to  the  pur- 
chaser can  not  be  affected  by  parol  evidence  engrafting 
on  it  conditions  inconsistent  with  its  provisions,  when  no 
fraud  or  mistake  is  shown.  Heffron  v.  Cunningham,  76  Texas 
312  (13  S.  W.  Rep.  259).  Parol  evidence  is  admissible  to  show 
that  an  absolute  deed  is  in  reality  a  partition  deed  between  co-par- 
ceners. Dooley  v.  Bynes,  86  Va.  644  (10  S.  E.  Rep.  974).  Or 
that  a  grantee  holds  lands  in  trust.  Mannix  v.  Purcell,  46  Ohio 
St.  102  (15  Am.  St.  Rep.  562,  note]  19  N.  E.  Rep.  572).  Where 
there  was  a  written  lease  of  the  premises,  proof  of  a  prior  parol 
agreement  to  introduce  gas  and  water  into  the  premises  during 
the  term  is  not  competent.  McLean  v.  Nicol,  43  Minn.  169  (45 
N.  W.  Rep.  15).  An  accurate  description  of  the  property  being 
given,  parol  evidence  is  not  admissible  to  show  that  different 
property  was  intended  to  have  been  transferred.  Ehrmanv, 
Hoskins,  67  Miss.  192  (19  Am.  St.  Rep.  297;  6  S.  Rep.  776). 

Sec  628.  Miscellaneous  notes.  In  Texas  it  is  held 
that  the  plaintiff's  allegation  of  title  by  limitation,  after  the  gen- 
eral allegation  of  ownership,  in  trespass  to  try  title,  did  not  pre- 
clude the  introduction  of  title  by  other  means.  Mayers  v.  Pax- 
ton,  78  Texas  196  (14  S.  W.  Rep.  568).     Where  the  rental  value 
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of  real  estate  is  sought  to  be  proved,  it  is  not  competent  to  prove 
the  valae  of  the  real  estate  itself.  Cohoon  v.  Kineon^  46  Ohio  St. 
590  (22  N.  E.  Rep.  722).  In  a  suit  to  rescind  a  contract,  on  the 
ground  of  fraud,  no  greater  amount  of  evidence  is  required  to 
establish  the  facts  than  is  required  to  establish  similar  facts  in 
any  other  kind  of  action.  Martin  v.  Hill^  41  Minn.  337  (43  N. 
W.  Rep.  337).  Declarations  accompanying  the  act  of  possession 
in  disparagement  of  claimant's  title,  or  otherwise  qualifying  his 
possession,  are  admissible  in  evidence  not  only  against  declarant, 
but  those  claiming  under  him.  DooUy  v.  Bi/nes,  86  Ya.  644  (10 
S.  E.  Rep.  974).  Where  a  defendant  in  ejectment  sets  up  an 
equitable  title,  the  burden  of  proof  is  upon  him.  Wtflie  v.  Mans- 
ley,  132  Pa.  St.  65  (18  Atl.  Rep.  1092).  A  valuation  of  real  estate 
for  taxation,  made  by  the  assessor,  is  not  evidence  of  value  for  any 
other  purpose,  Birmingham  Mineral  Ry,  Co,  v.  Smith,  89  Ala.  305 
(7  S.  Rep.  634).  As  to  when  secondary  evidence  is  admissible  to 
show  the  contents  of  a  lost  instrument,  see  Echols  v.  Huhhard,  90 
Ala.  309  (7  S.  Rep.  ^11))  Bell  v.  Kendrick,  25  Fla.  778;  SJiouler 
V.  -Bonanc?er, 80  Mich.  531  (45  N.  W.  Rep.  487);i^oo*v.  SiUiman,77 
Texas  268  (13  S.  W.  Rep.  1032);  Ammons  v,  Dtoyer,  78  Texas 
639  (15  S.  W.  Rep.  1049). 

EXECUTION  SALES. 

Sec.  629.    Interest  in  realty  which  may^DC  sold 

on  execution.  The  interest  of  a  mortgagee,  before  foreclos- 
ure, is  not  subject  to  sale  on  execution.  Martin  v.  Carter,  90 
Ala.  96  (7  S.  Rep.  510).  The  interest  of  a  vendee  under  a  sub- 
sisting  contract  for  the  sale  of  land,  under  which  he  has  entered 
and  made  improvements  and  paid  part  of  the  purchase-money,  is 
subject  to  levy  and  sale  upon  execution.  Reynolds  v.  Fleming, 
43  Minn.  513  (45  N.  W.  Rep.  1099).  But  a  widow's  right  to 
have  dower  assigned  is  not.  McMahon  v.  Gray,  150  Mass.  289 
(22  N.  E.  Rep.  .923).  An  execution  sale  in  contempt  of  a 
temporary  injunction  restraining  it,  passes  no  title.  Ward  v. 
Billups,  76  Texas  466  (13  S.  W.  Rep.  308).  The  purchaser  at  a 
sale  made  after  the  death  of  a  judgment  debtor  under  an  execution 
issued  before  his  death  acquires  a  good  title.  Benners  v.  Rhine- 
hart,  107  N.  C.  705.  See  Hooper  y.  Caruthers,  78  Texas  432 
(15  S.  W.  Rep.  98). 

Sec.  630.   Issue,  levy,  and  return  of  execution. 

To  support  the  issuance  of  an  execution,  the  transcript  of  a  jus- 
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tice's  judgnlent,  filed  with  the  County  Clerk,  must  be  in  strict 
compliance  with  the  law.  Hohson  v.  Mc  Cambridge,  130  111.  367 
(22  N.  E.  Rep.  823).  The  execution  must  follow  the  judgment 
in  every  essential  particular.  Hohsonv,  McCamhridge^  130X11.  367 
(22  N.  £.  Eep.  823).  The  judgment  is  the  foundation  of  the 
execution.  Brown  v.  Duncan^  132  111.  413  (23  N.  E.  Rep. 
1126).  The  rule  that  public  officers  are  presumed  to  perform 
their  duties  prevails  in  case  of  collateral  attacks  upon  judicial 
sales.  WilkinsY,  Tourellott,  42  Kan.  176  (22  Pac.  Rep.  11). 
The  return  of  nulla  bona  upon  an  execution  issued,  is  prima  facie 
evidence  that  the  execution  defendant  is  insolvent.  Warmoth  v. 
Dryden,  125  Ind.  355  (25  N.  E.  Rep.   433). 

See.  631«    Miscellaneous  notes.    A  sheriff's  deed, 

though  not  recorded,  is  valid  as  against  the  judgment  debtor  and 
his  heirs.  Bailey  v.  Winn,  101  Mo.  649  (12  S.  W.  Rep.  1045). 
As  to  the  abandonment  of  an  issuance  of  an  alias  execution,  see 
Slater  v.  Lamb,  150  Mass  239  (22  N.  E.  Rep.  892).  Inadequacy 
of  price  alone  may  not  be  sufficient  to  set  aside  the  sale,  but  it  is 
proper  to  consider  it  with  other  circumstances  of  irregularity  or 
fraud.  Hobson  v.  McCambridge,  130  111.  367  (22  N.  E.  Rep. 
823).  An  action  to  set  aside  an  execution  sale  must  be  brought 
within  a  reasonable  time.  Ponder  v.  Cheeves,  90  Ala.  117  (7  S. 
Rep.  512).  The  equity  of  a  Judgment  debtor  in  land  conveyed  by 
a  fraudulent  sale  of  it  under  execution,  can  be  sold  by  him,  and 
his  vendee  may  maintain  an  action  to  set  aside  the  execution  sale. 
Strickland  v.  Hardwick,  77  Texas  195  (13  S.  W.  Rep.  973).  A 
sale  made  after  the  active  energy  of  the  execution  had  expired, 
was  held  valid  where  the  levy  had  been  made  previous  to  such 
time.  Henderson  v.  Trimmier,  32  S.  C.  269 ;  but,  the  issuing  and 
levy  of  an  execution  before  the  lien  of  the  judgment  upon  which 
the  execution  issued  expires,  will  not  .operate  to  prolong  the  lien 
of  the  judgment  beyond  the  time  limited.  And  a  purchaser  at  a 
sale  on  a  judgment,  after  its  lien  has  expired,  takes  title  subject 
to  all  liens  upon  the  land  at  the  date  of  the  execution.  Wells  v. 
Bower,  126  Ind.  115  (25  N.  E.  Rep.  603). 

EXEMPTION. 

Sec  633.  Miscellaneous  notes*  A  statute  increas- 
ing exemptions  has  no  operation  against  debts  contracted 
before  its  enactment.     McDonald  v.    Berry,  90  Ala.  464  (7  S. 
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Eep.  838).  The  legislature  has  no  power  to  change  exemption 
laws  to  the  extent  of  impairing  the  creditors  remedy  for  the 
recovery  of  his  debt,  Long  v.  Walker,  105  N.  C.  90  (10  S.  E. 
Bep.  858) ;  but  the  debtor  can  claim  no  vested  right  of  exemp- 
tion, Leah  V.  Gay^  107  N.  C.  468.  Only  those  things  are 
exempt  which  the  statute  declares  to  be ;  and  it  is  held  that  money 
due  by  an  insurance  company  for  loss  of  a  house,  which  is  part 
of  the  homestead  of  the  insured,  is  not  exempt.  Smith  v.  Rat- 
cliff,  66  Miss.  683  (14  Am.  St.  Rep.  606;  6  S.  Rep.  460.  Exemp- 
tions in  favor  of  decedent's  widow  and  children  are  governed  by 
the  law  in  force  at  his  death.  McDonald  v.  Berry,  90  Ala.  464 
(7  8.  Rep.  838).  Fraud  practiced  by  the  execution  creditor  for 
the  purpose  of  preventing  the  debtor  from  exercising  his  exemp- 
tion rights,  will  invalidate  the  sale.  Jennings  v.  Carter,  53  Ark. 
242  (13  8.  W.  Bep.  800).  A  debtor  does  not  loose  his  exemp- 
tion rights  by  an  attempt  to  convey  his  land  to  defraud  creditors. 
Thurher,  Why  I  and  <k  Co,  v.  LaRoqtte,  105  N.  C.  301  (11  8.  E. 
Rep.  460).  But  it  is  held  that,  where  the  assignor  for  the  bene- 
fit of  his  creditors,  equivocates  and  dissembles,  denies  the  owner- 
ship of  that  which  he  cannot  hide,  and  embarrasses  the  officers 
of  the  law  in  the  execution  of  their  legal  duties,  he  forfeits  his 
right  to  exemption.  Kreiders's  Estate,  135  Pa.  8t.  578  (19  Atl. 
Bep.  1073). 

FENCES. 

Sec.    634.    As   to   fencing   railroads.    A  written 

agreement  by  the  grantor  of  the  right-of-way  of  a  railroad,  to  fence 
the  right-of-way,  does  not  prevent  a  subsequent  purchaser  of 
the  land  from  requiring  the  company  to  fence  its  road  as  pro- 
vided by  statute,  where  the  purchase  was  made  without  any  ac- 
tual or  constructive  notice  of  such  agreement.  Railway  v.  Bos- 
worth,  46  Ohio  St.  81  (18  N.  E.  Rep.  533).  Where  a  railroad 
company  contracts  with  a  land-owner  to  maintain  a  fence  on  its 
right-of-way,  the  latter's  tenant  cannot  maintain  an  action  for 
the  breach  of  such  contract  Hoyleman  v.  K,  &  0,  Ry.  Co. ,  33 
W.  Va.  489  (10  S.  E.  Rep.  816).  A  railroad  company  cannot 
obstruct  a  public  highway  for  the  purpose  of  fencing  its  track. 
Rippe  V.  C,  M.  &  St.  P.  Ry.  Co,,  42  Minn.  34  (43  N.  W.  Rep. 
652 ;  5  L.  R.  A.  864]r.  But  the  mere  fact  a  railroad  is  within 
the  limits  of 'an  incorporated  village  does  not  exempt  the  com- 
pany from  the  statutory  duty  of  enclosing  the  track,  where  prac- 
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ticable,  by  fences  and  cnttle-gnards.  La  Paul  v.  Truesdale^  44 
Minn.  275  (46  N.  W.  Rep.  363).  For  particular  eases  as  to  what 
points  on  its  right-of-way  a  railroad  is  not  bound  to  maintain 
fences,  see  Moser  v.  St,  P,  d^  D.  R,  R.  Co. ,  42  Minn.  480  (44 
N.  W.  Rep.  630);  a,  B.  &  Q.  R.  R,  Co,  v.  Hogan,  27  Neb.  801 
(43  N.  W.  Rep.  1148);  Kelvery.  Railroad  Co,,  126  N.  Y.  365; 
Jaeger  V,  Railroad  Co.,  75  Wis.  130  (43  N.  W.  Rep.  732) ;  ^iwf^r- 
80H  V.  Stewart,  76  Wis.  43  (44  N.  W.  Rep.  1091).  A  statute 
requiring  a  railroad  company  to  maintain  a  fence  on  its  right-of- 
way  may  be  enforced  against  the  lessor,  of  such  company,  operat- 
ing the  road.  Gould  v.  Railroad  Co.,  82  Me.  122  (19  Atl.  Rep. 
84).  Where  a  railroad  company  seeks  to  escape  liability  for  in- 
Jury  to  stock  on  the  ground  that  the  place  where  the  animal 
entered  was  one  that  it  was  not  bound  to  fence,  it  has  the  burdo^^i 
of  proof.  Chicago  d;  Eastern  Til.  Ry.  Co.  v.  Modesitt,  124  Ind. 
212  (24  N.  E.  Rep.  986).  See  Kelver  v.  Railroad  Co.,  126  N. 
Y.  365. 

See.  636.  Miscellaneous  notes.  As  between  land- 
lord and  tenant,  in  the  absence  of  any  special  covenant,  it  is  the 
duty  of  the  tenant  to  keep  fences  in  repair.  Hoyleman  v.  K.  d:  0. 
Ry.  Co.,  33  W.  Va.  489  (10  S.  E.  Rep.  816).  As  to  what  is  a 
sufficient  and  legal  fence,  see  Gould  v.  Railroad  Co.^  82  Me.  122 
(19  Atl.  Rep.  84).  A  statute  prohibiting  the  removal  of  a  parti- 
tion fence  **except  between  the  first  of  December  and  the  first  of 
March  ensuing,"  and  then  upon  << three  months  previous  notice  in 
writing, "  was  held  should  be  strictly  construed  so  as  to  prohibit 
any  removal  except  in  accordance  with  its  provisions.  Grief  v. 
Kahn  et  ux.,  87  Ky.  18  (7  S.  W.  Rep.  159;  10  Ky.  Law  Rep.  87). 
Rails  placed  in  a  line  fence,  but  upon  the  land  of  the  adjoining 
owner,  with  no  intention  of  leaving  them  there  permanently,  are  , 
personal  property.  Curtis  v.  Leasia,  78  Mich.  480  (44  N.  W. 
Rep.  500). 

FRAUDULENT  CONVEYANCES. 

See.  536.    As  to  what  is  and  who  may  complain 

of.  The  voluntary  conveyance  of  a  solvent  debtor  is  not  fraudu- 
lent. Wilbur  y.  Nichols,  61  Vt.  432  (18  Atl.  Rep.  154).  It  is 
not  fraudulent  for  a  debtor  to  convert  his  property  into  a  home- 
stead, which  will  be  exempt  from  execution.  Jacoby  v.  Parkland 
Distilling  Co.,  41  Minn.  227  (43  N.  W.  Rep.  52).     And  he  has  a 
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perfect  right  to  sell  and  convey  such  homestead.  Campbell  v. 
Jones,  52  Ark.  493  (12  S.  W.  Rep.  1016;  6  L.  R.  A.  783). 
False  recitals  in  a  deed  may  be  badges  of  fraud.  Benne  v. 
Schnecko,  100  Mo.  250  (13  S.  W.  Rep.  82).  One  who  has  a  right 
of  action  for  slander  is  a  creditor  within  the  meaning  of  the  law. 
Miller  v.  Cooky  124  Ind.  101  (24  N.  E.  Rep.  677).  And  so  is  a 
wife  having  a  claim  for  alimony.  Boog  v.  Boog,  78  Iowa  524  (43 
N.  W.  Rep.  515).  But  one  who  has  a  disallowed  claim  against  an 
estate  cannot  compel  the  administrator  to  bring  suit  to  set  aside, 
as  fraudulent,  a  conveyance  by  the  decedent.  Ohm  v.  Superior 
Court,  85  Cal.  545  (20  Am.  St.  Rep.  245).  A  deed  not  fraudu- 
lent when  executed  may  become  so  afterwards.  Steele  v.  Coon, 
27  Neb.  586  (20  Am.  St.  Rep.  705;  43  N.  W.  Rep.  411);  Slater 
V.  Moore,  86  Va.  26  (9  S.  E.  Rep.  419).  A  widow  was  held  not 
to  be  estopped  to  claim  dower  in  lands  conveyed  by  her  husband 
in  contemplation  of  their  marriage  and  in  fraud  of  her  rights,  by 
reason  of  her  failure  to  assert  her  inchoate  rights  against  a  pur- 
chaser during  the  life  of  her  husband,  Rockwell  v.  Rockwell,  81 
Mich.  493  (46  N.  W.  Rep.  8).  The  rule  which  prevents  a  woman 
from  conveying  her  land  on  the  eve  of  marriage  in  fraud  of  her 
husband's  rights  applies  equally  to  the  samd  kind  of  a  conveyance 
made  by  a  man.  Chaplin  y,  Chaplin,  16  R.  I.  314.  A  fraudu- 
lent  conveyance  is  binding  upon  the  parties  and  those  claiming 
under  them.  Eisner  v.  Heileman,  52  N.  J.  Law  378  (19  Am.  St. 
Rep.  449). 

Sec    537.    Insolvency    of   debtor.    An   insolvent 

debtor  cannot  make  a  valid  voluntary  conveyance,  nor  sell  for  a 
gross!/  inadequate  consideration.  Cone  v.  Cross,  72  Md.  102; 
Marston  v.  Dresen,  76  Wis.  418  (45  N.  W.  Rep.  110).  A  debtor 
is  insolvent  when  he  cannot  pay  his  debts.  Sacry  v.  Lohree,  84 
Cal.  41  (23  Pac  Rep.  1088).  A  sheriff's  return,  showing  no 
property  upon  which  to  levy,  is  prima  facie  evidence  of  the  insol- 
vency of  the  defendant.  Warmoth  v.  Dryden,  125  Ind.  355  (25 
N.  E.  Rep.  433).  A  mortgage  executed  to  an  attorney  to  secure 
his  fees  in  a  contemplated  bankruptcy  proceedings  was  held 
valid.     Parsons,  Petitioner,  150  Mass.  343  (23  N.  E.  Rep.  50). 

Sec.  638.  Marriage  settlements'.  Post-nuptial  set- 
tlements, made  in  execution  of  a  fair  contract  and  upon  a  val- 
uable consideration,  will  be  upheld,  but  the  law  views  tbem  with 
jealously.      Yates  v.  Law,  86  Va.  117  (9  S.  E.  Rep.  508);  Union 
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National  Bank  y.  Pray,  44  Minn.  168(46  N.  W.  Rep.  304); 
Romam  v.  Maddux,  77  Iowa  203  (41  N.  W.  Rep.  763);  Benne  v. 
Schnecko  100  Mo.  250  (13  S.  W.  Rep.  82).  If  the  conveyance 
to  the  wife  be  tainted  with  fraud  it  will  be  set  aside.  Wasson  v. 
MilUap,  77  Iowa  762  (42  N.  W.  Rep.  528).  But  it  must  be 
shown  that  the  wife  participated  in  the  fraud.  Deering  y.  Law- 
rence  79  Iowa  610  (44  N.  W.  Rep.  899).  As  to  when  the  burden 
of  proof  is  upon  the  wife,  see  Smith  v.  Toaini  (Dak.)  48  N.  W. 
Rep.  299.*  An  ante-nuptial  deed  is  not  necessarily  fraudulent 
because  not  disclosed  to  the  intended  wife.  Dudley  y.  Dudley, 
76  Wis.  567  (45  N.  W.  Rep.  602).  A  solvent  husband  may  give 
land  to  his  wife.  Jackson  v.  Torrence,  83  Cal.  521  (23  Pac. 
Hep.  695);  Morse  v.  Rahen,  27  Neb.  145  (42  N.  W.  Rep.  901). 
A  conveyance  made  to  a  wife,  of  land  purchased  with  her  money, 
B  not  fraudulent.  Clune  v.  Gilson,  75  Wis.  537  (44  N.  W.  Rep. 
655). 

Sec.  539.    Preference  of  creditors.    A  debtor  may 

prefer  his  creditors  by  suffering  a  judgment  to  be  taken.     Lee  v. 
Gross,  126  Ind.  102  (25  N.  E.  Rep.  891).     A  son  may  make  a 
conveyance  to  his  father  in  discharge  of  a  debt.     Caffee  v.  Smith, 
101  Mo.  229  (13  S.  W.  Rep.  1050).     Under  statutes  prohibiting 
-a  preference  of  creditors  <4n  contemplation  of  bankruptcy,"  it 
:1s   held,    that,  if  the  debtor  gives    a  preference,    knowing  that 
^fae  is  insolvent,  he  must  be  held  to  have  contemplated  bankruptcy. 
JSimmons  Hardware  Co.  v.  Kaufman  <&  Rxmge,  77  Texas  131  (8  S. 
W.  Rep.  283).     An  insolvent  debtor  may  convey  his  property  to 
a  creditor  in  discharge  of  a  bona  fide   indebtedness.      Chipman, 
Galley  dh  Co.  v.  Stem  &  Co.,    89  Ala.    207   (7   S.    Rep.    409) ; 
Harrington  v.  Upton,  78  Mich.  28(43  N.  W.  Rep.  1089.)     Pref- 
erence of  creditors  is  neither  illegal  nor  immoral  when  not  pro- 
hibited by  statute.     Paul  v.  Baugh,  85   Va.  955  (9  S.  E.    Rep. 
:329).     A  conveyance  to  secure  a  debt  must  be  as  clean  and  clear 
.  as  a  conveyance  for  permanent  ownership.     Palmour  dh  Smith  v. 
%i/ohnson,  84  Ga.  91. 

Sea   640.    Setting  aside— Parties  pleading  and 

prCU^tice.  In  au  action  to  set  aside  a  deed  of  trust  it  is  not 
necessary  that  the  cestui  que  trust  be  joined  with  the  trustee  as 
defendant.  Hancock  Bros.  <Sb  Co.  v.  Wooten,  107  N.  C.  9.  It 
was  held  that  facts  constituting  a  fraud  should  be  set  out  in  the 
complaint.     Reed\.  Bott,  100  Mo.  62  (12  S.  W.  Rep.  347  i  14  S. 
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W.  Rep.  426).  In  an  action  to  set  aside  a  fraudulent  conveyance 
the  plaintiff  must  show  that  he  occupies  the  status  of  a  creditor. 
Sawyer  v.  Harrison,  43  Minn.  297  (45  N.  W.  Rep.  434).  An 
administrator  de  bonis  non  may  maintain  an  action  to  set  aside  a 
fraudulent  deed  of  his  decedent,  and  to  authorize  the  action  the 
creditor's  claim  need  not  be  reduced  to  judgment.  Shell  v.  Boyd, 
32  S.  C.  359.  As  to  proof  necessary  to  set  aside  a  fraudulent 
conveyance,  see  Mayhevjy.  Clark,  33  W.  Va.  387  (10  S.  E.Rep. 
785);  Keam  v.  Conhwright,  78  Mich.  58  (43*  N.  W.  Rep.  1093); 
Corhitt  V.  Outche(m,  79  Mich.  41  (44  N.  W.  Rep.  163);  Washburn 
V.  Hammond,  151  Mass.  132  (24  N.  E.  Rep.  ^Z)-,  Baldwin  y. 
Short,  125  N.  Y.  553  (26  N.  E.  Rep.  928);  Shotwell  v.  McElhen- 
ney,  101  Mo.  677  (14  S.  W.  Rep.  754);  Mills  v.  Hunt,  (Ky.)  15  S. 
W.  Rep.  518*;  Hastings  Malting  Co.  v.  Heller,  (Minn.)  49  N.  W. 
Rep.  400.*  The  true  consideration  may  be  shown,  but  the  sub- 
sequent  declarations  of  the  grantor  are  not  admissible.  Casto  v. 
Fry,  33  W.  Va.  449  (10  S.  E.  Rep.  799).  As  to  when  fraud  is  a 
question  of  fact  or  a  presumption  of  law,  see  Cicero  Township  v. 
Picken,  122  Ind.  260  (23  N.  E.  Rep.  763);  Keagy  v.  Trout,  85 
Va.  390  (7  S.  E.  Rep.  329);  Watkins  v.  Arms,  64  N.  H.  99  (6 
Atl.  Rep.  92);  Judson  v.  Lyford,  84  Cal.  505  (24  Pac.  Rep.  286). 

Sec  541.    Miscellaneous  notes.    The  creditor  who 

procures  a  fraudulent  conveyance  to  be  set  aside,  has  priority  over 
the  other  creditors  in  the  application  of  the  proceeds.  Hancock 
Bros.  &  Co.  V.  Wooten,  107  N.  C.  9.  A  judgment  is  a  lien  upon 
land  fraudulently  conveyed  to  the  amount  of  the  debt  contracted 
before  the  conveyance.  Henderson  v.  Henderson,  133  Pa.  St. 
399  (19  Am. -St.  Rep.  650;  19  Atl.  Rep.  424).  The  execution  of 
a  fraudulent  conveyance  may  be  enjoined.  Lee  v.  Gross,  126 
Ind.  102  (25  N.  E.  Rep.  891).  The  fraud  will  be  presumed  to  be 
discovered,  when  the  fraudulent  conveyance  is  filed  for  record. 
Hawley  v.  Page,  77  Iowa  239  (42  N.  W.  Rep.  193).  Land  fraudu- 
lently conveyed  may  be  sold  on  execution  against  the  grantor,  and 
such  sale  passes  a  legal  title.  Judson  v  Lyford,  84  Gal.  505  (24 
Pac.  Rep.  286).  That  a  judgment  may  be  executed  against  sure- 
ties is  no  reason  why  a  fraudulent  conveyance  of  the  debtor 
should  not  be  set  aside  and  the  land  subjected  to  the  judgment. 
Harvey  v.  Rogers,  123  Ind.  260  (24  N.  E.  Rep.  239). 
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HUSBAND  AND  WIFE. 

Sec.    642.     Marriage   settlements— Oommunity 

property.  As  to  constmction  of  postnuptial  agreements,  see 
BoMseUv.  Bvdlong,  77  Mich.  338  (18  Am.  St.  Rep.  404;  43  N. 
W.  Rep.  984);  Keagy  v.  Trout,  85  Va.  390  (7  8.  E.  Rep.  329). 
Antenuptial  settlements  may  extend  benefits  to  third  parties,  and 
they  will  be  enforced  when  their  provisions  are  fair  and  reasona- 
ble.  Hosford  v.  Rowe,  41  Minn.  245  (42  N.  W.  Rep.  1018).  As 
to  when  an  antenu{ftial  contract  will  bar  the  wife's  right  to  dower, 
see  Carter^ s  Appeal,  59  Conn.  576.  As  to  when  such  contracts 
must  be  in  writing,  see  Hannon  v.  Hounihan,  85  Ya.  429  (12  S. 
E.  Rep.  157).  For  construction  of  marriage  settlements,  see 
Cleghom  v.  Smith,  84  Ga.  247;  Cole  v.  Society,  64  N.  H.  445  (14 
Atl.  Rep.  73);  In  re  E$tate  of  Feet,  79  Iowa  185  (44  N.  W.  Rep. 
354).  All  real  estate  purchased  by  the  wife  during  coverture  is 
presumed  to  be  community  property,  and  this  presumption  pre- 
vails until  overcome  by  an  adjudication.  Duruty  et  al.  v.  Mu$<zc- 
chia,  42  La.  357  (7  So.  Rep.  555). 

Sec    643.    Deeds,  contracts,  and  suits  by  and 

between.  In  Texas  it  is  held  that  the  deed  of  a  wife  to  her 
husband  is  void;  but  he  may  convey  to  her.  Grrahm  v.  Stuve, 
76  Texas  533<(13  S.  W.  Rep.  381).  As  against  the  heirs  of  the 
husband,  a  voluntary  deed  from  him  to  his  wife  is  valid.  Tern- 
pleton  V.  Tioitty,  88  Tenn.  695  (14  S.  W.  Rep.  435).  And  a 
mortgage  by  husband  to  wife  is  valid.  Chadhoume  v.  Grilman, 
64  N.  H.  353  (10  Atl.  Rep  701).  A  deed  from  a  husband  to  a 
wife,  void  at  law,  was  upheld  in  equity.  Winhorne  v.  Downing, 
105  N.  C.  20  (10  S.  E.  Rep.  888).  And  contracts  between  them, 
void  at  law,  will  be  sustained  in  equity.  Haussman  v.  Bumham, 
59  Conn.  117  (21  Am.  St.  Rep.  74).  Under  a  statute  giving  the 
wife  general  power  to  contract,  it  was  held  that  she  might  con- 
tract with  her  husband.  Crum  v.  Sawyer,  132  111.  443  (24  N.  E. 
Rep.  956).  Under  the  statute  of  Pennsylvania  it  is  held  that  a  mar- 
ried woman  could  not  maintain  a  common  law  action  against  her 
husband,  McKendry  v.  McKendry,  131  Pa.  St.  24  (18  Atl.  Rep. 
1078;  6  L.  R.  A.  606);  but  in  Michigan  it  is  held  that  a  wife  may 
maintain  ejectment  against  her  husband,  Buckingham  v.  Buck- 
ingham, 81  Mich.  89  (45  N.  W.  Rep.  504).  Husband  and  wife 
may  become  joint  lessees.  Schofield  v.  Jones,  85  Ga.  816. 
Under  the  Texas  statute  a  married  woman  may  make  a    valid 
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executory  contract  to  convey,  provided  her  husband  Join  therem. 
Angier  v.  Coward,  (Texas)  15  S.  W.  Rep.  698.* 

JUDICIAL  SALES. 

Sec.  544.    Purchasers  at.    A  purchaser  who  fails  to 

comply  with  his  bid  is  not  entitled  to  the  excess  realized  on  a 
resale.  Chase  v.  Joiner,  88  Tenn.  761  (14  S.  W.  Rep.  331). 
One  who  fails  to  pay  his  bid  and  perfect  the  sale  is  liable  for  the 
damages  caused  by  such  failure.  Mc  Guinness  v.  Whalen, 
16  R.  I.  558.  In  judicial  sales  of  land,  '  there  is  no 
warranty  of  title.  Williams  v.  Glenn's  AdmW,  87  Ky.  87  (7 
S.  W.  Rep.  610;  9  Law  Rep.  941  j  12  Am.  St.  Rep.  461).  Pur- 
chasers at  judicial  sales  are  not  required  to  look  beyond  the  pro- 
ceedings in  the  cause.  Marrow  V.  Brinkley^Sb  Va.  55  (6  S.  E. 
Rep.  605);  Simmons  v.  Saul,  138  U.  S.  439.  The  purchaser  is 
bound  to  see  that  he  pays  the  purchase  money  to  the  proper  per- 
son. Woods  V.  Ellis,  85  Va.  471  (7  S.  E.  Rep.  852).  A  parol 
agreement  by  the  purchaser  that  the  debtor  may  redeem  from  a 
judicial  sale  of  his  land  will  be  enforced.  Fishbach  v.  Green,  87 
Ky.  113  (7  S.  W.  Rep.  881 ;  9  Ky.  Law  Rep.  959).  The  rever- 
sal of  a  judgment  directing  the  sale  of  land  does  not  ordinarily 
divest  the  title]  of*  the  purchaser;  but  this  rule  is  not  to  be  so 
applied  as  to  work  an  injury  to  third  parties.  Baker  v.  Baker 
et  ah  87  Ky  462  (9  S.  W.  Rep.  382;  10  Ky.  Law  Rep.  430). 
Until  a  sale  is  confirmed  by  the  proper  tribunal,  title  does  not 
pass  to  the  purchaser.  Hart  v.  Burch,  130  111.  426  (22  N.  E. 
Rep.  831).  ' 

Sec.  646.    Fraud,  irregularities  and  inadequacy 

of  price.  A  sale  procured  by  any  kind  of  fraud  will  be  set 
aside.  Peirce  v.  Graham,  85  Va.  227  (7  S.  E.  Rep.  189).  Where 
the  sale  is  in  pursuance  of  a  decree,  entered  in  violation  of  law, 
it  will  be  set  aside.  Harrison  v.  Harrison,  106  N.  C.  282  (11  S. 
E.  Rep.  356).  Where  a  sale  has  been  confirmed  by  the  court,  it 
will  not  be  set  aside  except  for  fraud,  mistake,  surprise,  or  other 
equitable  cause.  Earn  dh  Hickson  v.  Iron  Co,,  86  Va.  754  (11 
S.  E.  Rep.  431);  Va.  Fire  db  Marine  Ir^.  Co,  v.  Cottrell,  85  Va. 
857  (17  Am.  St.  Rep.  108,  note;^  S.  E.  Rep.  132).  Fraud  in  an 
administrator's  sale  will  not  be  inferred  from  the  fact  that  the 
purchaser  is  the  son  of  the  administrator.  Cain  v.  McGeenty^ 
41  Minn.  194  (42  N.  W.  Rep.  933).     Such  irregularities  in  giv. 
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ing  notice  of  a  sale  nnder  a  mortgage  as  do  not  necessarily  injure 
the  complaining  party  will  not  be  ground  for  invalidating  the  title 
passed.      Colgan  v.  McNamara^  16  B.  I.  554. 

An  executor's  sale,  made  in  accordance  with  the  provisions 
of  a  will,  will  not  be  set  aside.  In  re  Estate  of  Bagger,  78  Iowa  171 
(42  N.  W.  Rep.  639).  Mere  irregularities  which  do  not  affect  the 
substantial  rights  of  the  parties  will  not  be  ground  for  setting 
aside  a  judicial  sale.  Mann  v.  Jennings,  25  Fla.  730.  A  gross 
inadequacy  of  price,  together  with  irregularities  in  an  execution 
sale,  will  be  sufficient  ground  to  set  it  aside.  Hohson  y.  McCam^ 
bridge,  130  111.  367  (22  N.  E.  Rep.  823);  Means  v.  Sosevear,  42 
Kan.  377  (22  Pac.  Rep.  319).  Mere  inadequacy  of  price,  of 
itself,  is  not  sufficient  to  avoid  a  judicial  sale.  Morrisse  v.  Inglis, 
46  N.  J.  Eq.  306;  but,  where  there  is  a  very  great  inadequacy  of 
price,  only  slight  circumstances  of  fraud  or  unfairness  will  be 
required  to  set  the  sale  aside.  Sioux  City  &  L  F,  Town  Lot  dc 
Land  Co.  v.  Walker,  78  Iowa  476  (43  N.  W.  Rep.  294) ;  Jones  v. 
Pratt,  77  Texas  210  (13  S.  W.  Rep.  887);  Trustees  of  the  United 
Brethem  in  Christ  Church  v.  Rausch,  122  Ind.  167  (23  N.  E.  Rep. 
717). 

Sec.   546.     Miscellaneous  notea    The   legislature 

has  no  power  to  legalize  a  sale  which  is  inherently  a  nullity,  or 
where  the  property  is  sold  in  a  manner  which  it  had  no  power  to 
authorize;  but,  if  the  sale  is  void  merely  by  failure  to  comply 
with  conditions  which  could  have  been  dispensed  with  in  the 
beginning,  it  may  be  legalized  by  subsequent  legislation. 
Mitchell  V.  Campell,  19  Or.  198  (24  Pac.  Rep.  455).  A  peti- 
tion to  sell  lands  of  a  decedent  to  pay  debts  should  allege  the 
existence  of  debts  against  the  estate.  Ahemathy  v.  O'Reilly, 
90  Ala.  495  (7  S.  Rep.  919).  Where  there  are  no  debts  due  by 
a  decedent,  there  can  be  no  sale  of  lands  of  his  estate  to  pay  the 
expenses  of  an  administration  had  thereon.  Mays  v.  Rogers,  52 
Ark.  320  (12  S.  W.  Rep.  579).  In  a  proceeding  to  have  a  sale 
or  mortgage  of  real  estate  to  pay  debts,  notice  must  be  given  to 
all  who  are  interested;  and,  a  notice  of  a  proceeding  to  sell  is  not 
a  notice  of  a  proceeding  or  mortgage.  Martin  v.  Neal,  125  Ind. 
547  (25  N.  E.  Rep.  813).  Where  the  purchase  money  for  land 
sold  to  pay  debts  has  not  been  paid,  a  vendor  may  consent  to  the 
sale  of  the  whole  of  it,  if  no  notice  be  given,  and  may  have  his 
lien  paid  out  of  the  purchase  money.      Thompson  v.  Atwater,  84 
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Oa.  2X0.  An  unreasonable  delay  of  an  execution  sale  of  land 
will  be  held  to  be  waiver  or  abandonment  of  the  lien.  Cooh  v. 
aemens,  87  Ky.  566  (9  S.  W.  Rep.  820;  10  Ky.  Law.  Rep.  604). 
^n  administrator's  sale  under  the  statutes  of  Rhode  Island,  has 
been  held  not  to  be  a  judicial  sale.  McGinness  v.  Whalen,  16  R. 
I.  558.  Strictly  speaking,  a  judicial  sale  is  made  pending  the 
litigation,  whereas,  an  execution  sale  is  made  after  the  suit. 
Alexander  v.  Howe,  85  Va.  198  (7  8.  E.  Rep.  248).  Before 
decreeing  a  sale  it  is  proper  to  remove  any  cloud  on  the  title  or 
impediment  to  a  fair  sale.  Thomas  v.  Farmer  s  National  Bank, 
86  Va.  291  (9  S.  E.  Rep.  1122).  A  resale  will  not  be  ordered 
upon  an  offer  of  increased  price  alone,  where  the  property  has  not 
been  sold  at  a  sacrifice.  Page  v.  Kress,  80  Mich  85  (20  Am.  St. 
Rep.  504;  44  N.  W.  Rep.  1052).  Where  a  sale  of  land  is 
required  to  be  confirmed  by  a  court,  no  action  for  purchase 
money  lies  until  such  confirmation  has  been  made.  Freeman  v. 
Watktns,  52  Ark.  446  (13  S.  W.  Rep.  79).  It  is  not  error  for  a 
court  to  confirm  a  sale  made  upon  a  credit  of  three  months,  instead 
of  four,  as  directed  by  the  decree,  no  injury  having  resulted 
from  the  irregularity.  Johnson  v.  Campbell,  52  Ark.  316  (12  S. 
W.  Rep.  578). 

LANDLORD   AND    TENANT. 

Sec  547.    Defective  premises.    A  landlord  is  liable 

to  the  tenant  for  damages  arising  from  the  pollution  of  water, 
where  hexK>nceals  the  fact  of  such  pollution  from  such  tenant. 
Mat/woody,  Logan,  78  Mich.  135  (18  Am.  St.  Rep.  431;  43  N. 
W.  Rep.  1052).  In  Texas  it  is  held  that  such  liability  does  not 
exist  in  favor  of  a  tenant,  where  there  is  no  contract  with  the 
landlord  to  repair,  and  no  fraud.  Perez  v.  Rahaud,  76  Texas 
191  (13  S.  W.  Rep.  177;  7  L.  R.  A.  620).  This  same  liability 
exists  in  favor  of  third  parties.  Timlin -7.  8,  0.  Co.,  126  N.  Y. 
514.  It  is  the  duty  of  a  landlord  to  disclose  to  a  prospective  ten- 
ant, defects  in  the  leased  premises,  which  are  calculated  to  im- 
pair the  health  of  the  tenants,  Kern  v.  Myll,  80  Mich.  525  (45  N. 
W.  Rep.  587 ;  8  L.  R.  A.  682) ;  and  the  landlord  must  exercise 
due  care  to  know  of  the  extent  of  such  defect,  Lindsey  v. 
Leighton,lf>^  Mass.  285  (22  N.  E.  Rep.  901).  A  tenant  can  not 
recover,  if,  at  the  time  of  the  letting,  he  knew  of  the  defect. 
Quinn  v.  Perham,  151  Mass.  162  (23  N.  E.  Rep.  735). 
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Sec.  547a.  Leases.  A  lessee  may,  by  a  proper  stipula- 
tion in  the  lease,  render  himself  liable  for  the  attorney's  fees  of 
the  lessor  occasioned  by  an  action  for  rent,  Richards  v.  Bestor^ 
90  Ala.  352  (3  S.  Rep.  30).  The  lessor,  after  having  made  a  con- 
veyance in  which  he  reserved  his  rights  as  lessor,  may  recover, 
after  the  expiration  of  the  term,  damages  which  he  has  sustained 
by  reason  of  the  lessee's  having  failed  to  make  repairs  which  the 
lease  bound  him  to  make.  Payne  v.  James,  et  a?.,  42  La.  230  (7 
So.  Rep.  457).  Where  the  waste  suffered  or  committed  by  a  ten- 
ant be  such  as  must  eventually  result  in  the  ruin  and  destruction 
of  the  premises,  it  was  held  that  equity  would  interfere  and  can- 
cel the  lease.  Anderson  v.  Hammond,  19  Or.  446  (24  Pac.  Rep. 
228).  A  cpvenant  in  a  lease  that  the  lessor  will  not  carry  on  the 
business  for  which  the  premises  are  leased  within  a  radius  of  six 
miles  is  personal  and  does  not  affect  the  right  of  a  vendee  to  whom 
he  may  subsequently  sell  a  portion  of  the  leased  premises.  Eer- 
bert  et  al.Y,  Dupaty  et  al,  42  La.  343  (7  So.  Rep.  580). 

Sec  648.  EstoppeL  A  tenant  is  estopped  to  deny  the 
title  under  which  he  enters.  Bonds  v.  Smith,  106  N.  C.  553  (11 
S.  E.  Rep.  322) ;  Outtoun  v.  Dulin,  72  Md.  536 ;  Voss  v.  King, 
33  W.  Ya.  236  (10  S.  E.  Rep.  402);  but  a  lease  executed  by  one 
m  possession,  claiming  title,  will  not  work  an  estoppel.  David- 
son V.  Ellmaker,  84  Cal.  21  (23  Pac.  Rep.  1026).  Such  tenant 
is  not  estopped  to  show  that  the  landlord  has  parted  with  his  title 
by  operation  of  law.  Rhyne  v.  Guevara,  67  Miss.  139  (6  S.  Rep. 
736).  This  principle  of  estoppel  does  not  preclude  a  tenant  from 
showing  that  the  deed  under  which  the  landlord  claims,  and  which 
was  executed  by  the  tenant,  was  intended  as  a  mortgage.  Smith 
V.  Smith,  (Texas)  16  S.  W.  Rep.  637.* 

Seo.  540.  Landlord's  lien.  A  landlord's  lien  for 
rent  attaches  to  crops  raised  by  a  subtenanant.  Foster  v.  Reid, 
78  Iowa  205  (42  N.  W.  Rep.  649).  An  assignment  of  a  note 
given  for  rent,  does  not  pass  the  lien  to  the  assignee,  but  if  the 
note  passes  back  to  the  landlord,  the  lien  is  revived.  Dickinson 
V.  Harris,  52  Ark.  58  (11  S.  W.  Rep.  965).  In  Mississippi  the 
lien  is  assignable.  Newman  v.  Bank  of  Greenville,  66  Miss.  323 
(5  S.  Rep.  753).  A  contract  to  give  up  a  lien,  upon  a  con- 
sideration, is  valid.  Sugg\,  Farrar,  107  N.C.  123.  A  landlord's  lien 
for  rent  cannot  be  enforced  against  a  purchaser  of  the  crop  from 
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the  tenant  unless  he  took  with  notice  of  the  lien.  Bledsoe  v. 
Mitchell,  62  Ark.  158  (12  S.  W.  Rep.  390). 

Sec.    550.    Notice  to  quit— Holding   over.     A 

lessee  holding  over  is  entitled  to  notice  to  quit.  Commonwealth 
V.  Knarr,  135  Pa.  St.  35  (19  Atl.  Rep.  805).  Where  the  tenancy 
is  to  determine  upon  the  happening  of  a  contingency,  and  it  hap- 
pens, no  notice  is  necessary.  Scott  \.  Willis,  122  Ind.  1  (22  N. 
E.  Rep.  786).  The  denial  of  a  landlord's  title  was  held  to  termi- 
nate the  tenancy,  without  notice.  Tohin  Y,  Young,  124  Ind.  507 
(24  N.  E.  Rep.  121).  See  Landlord  and  Tenant — Estoppel  and 
Forfeiture.  It  is  held  that  where  a  tenant  disclaims  his  land- 
lord's title,  he  is  not  entitled  to  notice  to  quit  Amick  v.  Bruhaker 
101  Mo.  473  (14  S.  W.  Rep.  627).  Where  a  tenant  holds  over 
without  any  right  the  landlord  may  treat  him  as  a  trespasser  or 
elect  to  hold  him  over  for  another  term.  Providence  Sav,  Bank 
y.  Hall,  16  R.  I.  154.  In  Wisconsin  it  was  held  that  the  statute 
governing  unlawful  detainer  was  inapplicable,  where  the  relation 
of  landlord  and  tenant  arose  by  operation  of  law.  Bvel  v.  Buel, 
76  Wis,  413  (45  N.  W.  Rep.  324). 

Sec.  551.    Miscellaneous  notes.    The  lessee  of  one 

portion  of  a  house  cannot  claim  a  right  of  access  through  the 
other  portion.  Wctrd  dh  Co,  v.  Robertson,  77  Iowa  159  (41  N. 
W.  Rep.  603).  A  landlord  is  not  bound  by  an  ejectment  against 
his  tenant,  which  he  has  not  been  legally  called  upon  to 
defend.  Powers  v.  Scholtens,  79  Mich.  299  (44  N.  W.  Rep. 
613).  A  tenant  at  sufference  is  not  a  trespasser.  Wolcott  v. 
Hamilton,  61  Vt.  79  (17  Atl.  Rep.  39).  A  tenant  at  law  is  en- 
titled to  the  annual  fruits  of  the  land.  Felch  v.  Harriman,  64 
N.  H.  472.  A  life  tenant  may  take  timber  for  his  own  use,  but 
he  cannot  sell  it  away  from  the  inheritance.  Duncombe  v.  Felt, 
81  Mich.  332  (45  N.  W.  Rep.  1004).  Where  the  tenant  holds 
over,  the  landlord  may  treat  him  as  tenant  from  year  to  year, 
notwithstanding  the  tenant  may  have  given  notice  during  the 
term  that  he  did  not  intend  to  hold  another  year.  Smith  v.  Bell, 
44  Minn.  524  (46  N.  W.  Rep.  263).  A  tenant  cannot  escape 
liability  for  rent,  by  abandoning  the  premises.  In  re  Bell,  85 
Cal.  119.  Forfeitures  for  non-payment  of  rent  is  a  privilege 
which  the  landlord  can  either  waive  or  accept.  Creveling  v.  Iron 
Co,,  51  N.  J.  Law  34  (16  Atl.  Rep.  184);  Wills  v.  Gas  Co.,  130 
Pa.  St.  222  (18    Atl.  Rep.  721 ;  5  L.  R.  A.  603).     The  ancient 
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common  law  doctrine  of  attornment  is  not  applicable  to  this 
country.  Jones  v.  Righy^  41  Minn.  530  (43  N.  W.  Rep. 
390).  Where  one  is  induced  to  accept  a  lease  by  fraud  he  may 
set  off  his  damages  against  an  action  for  rent.  Dennxson  v. 
Grov€y  52  N.  J.  Law  144.  At  common  law  a  lease  is  personal 
property.  Mulloy  v.  Kyle,  26  Neb.  313  (41.  N.  W.  Rep.  1117). 
Where  the  tenant  pays  crop  rent,  the  title  to  the  growing  crops 
is  in  the  tenant,  until  division  is  made.  Richards  v.  WardweU^ 
82  Me.  343  (19  Atl.  Rep.  863).  Forfeitures  are  not  favored, 
SilvaY.  Campbell,  84  Cal.  420  (24  Pac.  Rep.  316);  and  they 
are  always  strictly  construed,  Westmoreland,  etc.,  N,  Gas  Co,  v. 
DeWitt  120  Pa.  St.  235  (18  Atl.  Rep.  724;  6.  L.  R.  A.  731). 
One  who  purchases  a  growing  crop  from  a  tenant  at  execution 
sale,  does  not  thereby  become  the  tenant  of  the  landlord.  McClel- 
Ian  V.  Krall,  43  Kan.  216  (23  Pac.  Rep.  100). 

LIENS. 

Sec  552.  Equitable  liens.  Money  advanced  by  an 
administrator  to  pay  the  unpaid  purchase  price  of  land,  does  not 
give  him  an  equitable  lien.  Coulson  v.  Wing  42  Kan.  507  (16 
Am.  St.  Rep.  503,  note;  22  Pac  Rep.  570).  Where  a  son  advances 
money  to  his  father,  to  erect  a  building,  it  was  held  that  he  was 
entitled  to  an  equitable  lien  thereon.  Osgood  v.  Osgood,  78  Mich. 
290  (44  N.  W.  Rep.  325).  And  the  same  rule  was  held  to  apply 
where  the  husband  advanced  money  to  improve  his  wife's  land, 
under  a  parol  agreement  that  he  should  have  a  lien  thereon.  Smith 
V.  Smith,  125  N.  T.  224  (26  N.  E.  Rep.  259).  The  agreement  of  a 
wife  to  pay  another's  debt  and  the  recognition  of  a  mortgage 
executed  by  her  husband  alone  as  a  valid  lien,  does  not  create  a 
lien  against  her.  Town  of  Ripton  v.  McQuivey^s  AdmW,,  61  Vt. 
76  (17  Atl.  Rep.  44). 

Sec.  553.  Lis  pendens.  A  canceled  Us  pendens  is 
not  notice  to  subsequent  purchasers.  Valentine  v.  Austin,  12  N. 
Y,  Sup.  196,  affirmed,  124  N.  Y.  400  (26  N.  E.  Rep.  973).  One 
who  buys  with  actual  notice  of  a  suit  is  a  petidente  lite  purchaser 
and  not  a  necessary  party,  McGee  v.  Johnson,  85  Va.  161  (7  S. 
E.  Rep.  374).  So  is  one  who  buys  land  which  a  wife  is  seeking 
to  have  set  apart  to  her  in  a  divorce  proceeding.  Powell  v. 
Camphell,  20  Nev.  232  (19  Am.  St.  Rep.  350;  20  Pac.  Rep.  156); 
Wilkinson  v.  Elliott,  43  Kan.  590  (19  Am.  St.  Rep.  158;  23  Pac. 
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Kep.  614).  The  doctrine  of  lis  pendens  Ab  not  regarded  with 
partiality  by  the  courts.  Bigelovo  v.  Stringfellow,  25  Fla.  366. 
The  levy  of  an  attachment  is  notice  to  only  those  who  buy  of  a 
party  to  the  suit.  Travis  v.  Supply  Co, ,  42  Kan.  625  (22  Pac. 
Rep.  991).  In  North  Carolina  it  was  held,  that  the  pleadings  in 
the  cause  took  the  place  of  the  formal  notice  required  by  the  stat- 
ute. ColUngwood  v.  Broion,  106  N.  C.  362  (10  S.  B.  Rep.  868). 
In  Iowa  it  is  held  that  a  divorce  proceeding,  asking  that  a  judg- 
ment for  alimony  be  made  a  special  lien,  does  not  bind  a  subse- 
quent purchaser.  Scott  v.  Rogers^  71  Iowa  483  (42  N.  W.  Rep. 
377). 

Sec.  554.  Lien  of  legacies.  A  lien  of  a  legacy  charged 
upon  land  may  be  enforced  in  a  court  of  chancery,  although  the 
legatee  may  have  the  right  to  sue  at  law.  Cadi/  v.  Cady^  67 
Miss.  425  (7  S.  Rep.  216).  In  order  that  a  legacy  may  be  charged 
upon  land  an  intention  to  do  so  must  be  expressed  in  the  will,  or 
fairly  inferred  from  its  language  and  the  disposition  of  the  prop- 
erty. Stevens  v.  Flower,  46  N.  J,  E,q.  340 ;  Kitchell  v.  Young, 
46  N.  J.  Eq.  506.  The  acceptance  of  a  devise,  charged  with  a 
legacy,  imposes  the  burden  of  its  payment  upon  the  devisee. 
Waft  V.  Pittman,  125  Ind.  168  (25  N.  E.  Rep.  191).  A  legatee 
whose  legacy  is  a  charge  upon  land  may  maintain  an  action  to 
establish  the  lien  after  the  estate  has  been  finally  settled.  David- 
son V.  Coon,  125  Ind.  497  (25  N.  B.  Rep.  601). 

Sec  555.  Miscellaneous  notes.  The  lien  of  a  charge 
for  owelty  is  not  discharged  by  the  execution  of  a  promissory 
note.  Dohhin  v.  Rex,  106  N.  C.  444  (11  S.  E.  Rep.  260).  The 
expenses  of  administering  a  trust  constitutes  a  lien  upon  the  trust 
estate.  Johnson  v.  Leman,  131  111.  609  (19  Am.  St.  Rep.  63;  23 
N.  E.  Rep.  435).  Liens  will  be  kept  alive  when  necessary  to  do 
justice  to  all  the  parties.  James  v.  Burhridge,  33  W.  Va.  272 
(10  8.  B.  Rep.  396);  Erioin  v.  Acker,  126  Ind.  133  (25  N.  E. 
Rep.  888) ;  Tohnan  v.  Smith,  85  Cal.  280.  It  is  held  that  a  ven- 
dor's lien  is  not  assignable.  Soule  v.  Hurlhut,  58  Conn.  511  (20 
Atl.  Rep.  610).  A  mortgage  on  crops  is  not  a  lien  on  the  land. 
Simmons  v.  Anderson,  44  Minn.  487  (47  N.  W.  Rep.  52).  An 
heir,  as  against  a  distributee,  is  entitled  to  have  a  vendor's  lien 
discharged  out  of  the  personal  estate.  0'  Conner  v.  C Conner,  88 
Tenn.  75  (13  S.  W.  Rep.  447;  7  L.  R.  A.  33).  A  devisee  has  the 
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right  to  have  a  mortgage  debt  paid  out  of  the  personal  estate,  in 
order  to  exonerate  his  devise.  Harris  v.  Dodge^  72  Md.  186. 
Property  against  which  there  are  sabsequent  liens  cannot  be  nn- 
necessarily  taken  to  satisfy  a  judgment  which  might  be  satisfied 
out  of  other  property.  Kendig  v.  Landis,  135  Pa.  St.  612  (9 
Atl.  Rep.  1058).  A  tax  lien  is  superior  to  a  judgment  lien.  «/en. 
kins  y.  Neuman,  122  Ind.  99  (23  N.  £.  Hep.  683). 

LIFE  ESTATES. 

Seo.  556.    Miscellaneous  note&  A  devise  with  power 

to  sell  was  held  to  create  only  a  life  estate.  Douglass  v.  Sharp^ 
52  Ark.  113  (12  S.  W.  Rep.  202).  A  devise  with  the  right  to 
take  rents  during  life,  creates  a  life  estate.  Keaney  v.  Keaney^ 
72  Md.  41.  In  South  Carolina  it  was  held  that,  where  there  were 
no  words  of  inheritance  used,  nor  any  limiting  the  estate  to  less 
than  an  interest  for  life,  a  life  estate  was  created.  Vam  v.  Vam^ 
32  S,  C.  77.  A  life  tenant  may  be  given  power  by  will  to  convey 
the  absolute  fee.  Frank  v.  Auerhach^  72  Md.  580.  A  devise  to 
a  wife  of  all  the  estate  followed  by  a  devise  of  what  remains  at 
her  death  to  another  does  not  create  a  life  estate,  but  an  estate  in 
fee.  Pierce  v.  Simmons,  16  R.  I.  689.  A  devise  of  a  husband 
to  his  wife  with  power  to  sell  such  portion  as  may  be  necessary 
for  her  support,  creates  a  life  estate  with  power  to  sell,  and  this 
power  is  not  assignable.  Phillips  v.  Wood,  16  R.  I.  274.  A 
conveyance  by  a  widow,  having  a  lif^  estate  with  power  to  sell 
such  portion  as  may  be  necessary  to  her  support,  in  which  she 
grants  and  warrants  simply  <<her  right,  title  and  interest"  in  the 
realty,  without  making  any  reference  to  such  power  to  sell,  was 
held  not  to  be  an  execution  of  that  power.  Broum  v.  Phillips, 
16  R.  I,  612. 

MABRIBD  WOMEN. 

Sec.  557.  Separate  estate  of.  Real  estate  pur- 
chased by,  and  conveyed  to,  a  married  woman  is  her  separate 
property.  O^Neil  v.  Perdval,  25  Fla.  118.  A  conveyance  to  a 
married  woman  is  notice  that  the  property  is  her  separate 
estate.  Jackson  v.  Torrence,  83  Gal.  521  (23  Pac.  Rep.  695).  In 
determining  whether  land  is  the  separate  estate  of  the  wife, 
the  intention  of  the  parties  is  of  paramount  importance.  Flour- 
noy\.  Floumoy,  86  Cal.  286  (21  Am.  St.  Rep.  39);  Roberts  v. 
Walker,  101  Mo.  597  (14  S.  W.  Rep.  631).     In  Indiana  a  wife 
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can  convey  her  separate  estate  only  in  the  manner  and  form  pre- 
scribed  by  statate.  Johnson  v.  Jouchert,  124  Ind.  105.  Where  a 
husband  is  a  party  to  a  written  instrument  by  which  land  is  con^ 
veyed  to  his  wife  and  which  recites  that  it  is  purchased  '^witb 
her  separate  paraphernal  funds, "he is  estopped  to  dispute  such 
recital,  except  upon  the  ground  of  fraud  clearly  established. 
Succession  of  Bellande,  42  La.  241  (7  So.  Rep.  535).  In  Arkan- 
sas, since  the  adoption  of  the  Constitution  of  1874,  a  married 
woman  can  convey  her  separate  property  as  if  she  were  single. 
Malin  v.  Rol/Ie,  53  Ark.  107  (13  S.  W.  Rep.  595).  The  separate 
real  property  of  a  married  woman  may  be  sold  on  an  execution 
issued  against  her  and  her  husband.  Burdick  v.  Burdicky  16  R. 
I.  495.  In  the  absence  of  any  fraud  on  her  part  the  wife  will  be 
legally  held  to  the  conditions  of  her  deed  by  compelling  her  to 
deliver  her  separate  property  in  payment  of  her  husband's  debt. 
Krouse  etal.  v.  Neal  et  al.,  42  La.  950  (8  So.  Rep.  471). 

Sec.  558.  Contracts  of  suretyship.  In  New  Hamp- 
shire it  is  held  that  a  married  woman  may  mortgage  her  real 
estate  for  borrowed  money  which  she  gives  to  her  husband. 
Wells  V.  Foster,  64  N.  H.  585  (15  Atl.  Rep.  216);  Building  dk 
Loan  Ass'n.  v.  Jones,  32  8.  C.  308  j  Chambers  v.  Bookman  32  S. 
G.  455.  But,  if  the  lender  have  knowledge  that  the  money  is  not 
for  her  separate  use,  the  mortgage  will  not  be  valid.  Godgion  v. 
Vq,ghn,  32  S.  C.  499.  In  New  Hampshire  a  married  woman  may 
bind  herself  by  executoiy  contracts,  except  contracts  of  surety- 
ship. Parsons  v.  McLane,  64  N.  H.  478  (13  Atl.  Rep.  588).  It 
is  held  that  where  a  married  woman  is  sued  to  foreclose  a  mort- 
gage on  her  separate  property,  the  burden  is  upon  her  to  show 
suretyship.  Miller  v.  Shields,  124  Ind.  166  (24  N.  E.  Rep. 
670).  If  she  suffers  judgment  without  setting  up  her  suretyship, 
she  cannot  afterwards  avail  herself  of  it.  Kingman  v.  Paulson, 
126  Ind.  507  (26  N.  E.  Rep.  393).  A  wife's  inchoate  interest  in 
her  husband's  land  is  a  substantial  estate,  and,  if  she  join  in 
a  mortgage  of  her  husband,  she  becomes  his  surety  to  the  extent 
of  such  interest  and  is  entitled  to  have  the  mortgage  discharged 
out  of  his  personal  estate.  Gore  v.  Townsend,  105  N.  C.  228 
(11  S.  E.  Rep.  160;  8  L.  R.  A.  443).  The  capacity  of  a  married 
woman  to  make  contracts  affecting  her  real  estate  must 
be  determined  by  the  law  of  the  place  where  the  real  estate  is 
situated.      Cochran  v.  Benton,  126  Ind.  58  (25  N-  E.  Rep.   870). 
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A  hasband  cannot  be  an  attorney  in  fact  to  execate  a  convejance 
of  his  wife's  separate  property.  Cardwell  y.  Rogers^  76  Texas 
37  (11  S.  W.  Rep.  1006).  In  Virginia,  in  order  to  subject  the 
separate  property  of  a  wife  to  a  jadgment,  it  is  necessary  to  sliow; 
that  the  debt  was  created  with  an  intention  on  her  part  to  charge 
her  separate  estate.  McDonald  v.  Bursty  Pumell  dh  Co.,  86  Ya. 
885  (11  S.  £.  Rep.  536). 

Sec  550.  Estoppel.  A  married  woman  wiU  not  be 
permitted  to  take  advantage  of  her  own  fraud.  McDanell  v. 
Landram,  87  Ky.  408  (9  S.  W.  Rep.  223;  10  Ky.  Law  Rep.  641 ; 
12  Am.  St.  Rep.  500).  Representations  made  by  her,  at  the  time 
of  obtaining  the  loan,  to  the  effect  that  the  money  was  for  her 
individual  use  will  estop  her  from  setting  up  suretyship  as  a 
defense  to  her  mortgage.  Bouvey  v.  McNeal,  126  Ind.  541  (26 
N.  E.  Rep.  396);  Wallace  v.  Carter,  32  S.  C.  314;  Cross  v. 
Hedrxch,  66  Miss.  61  (7  S.  Rep.  496).  That  married  women 
should  be  estopped  by  their  conduct  is  incident  to  the  statutory 
enlargement  of  their  powers  to  deal  with  their  property.  Dobbin 
V.  Cordmer,  41  Minn.  165  (16  Am.  St.  Rep.  683,  note;  42  N.  W. 
Rep.  870).  But  to  create  an  estoppel  in  pais  against  a  married 
woman,  her  conduct  must  appear  as  a  fraud  upon  the  party 
claiming  the  estoppel.  Nell  v.  Dayton,  43  Minn.  242  (45  N.  W. 
Rep.  229).  A  married  woman's  covenants  do  not  work  an  estop- 
pel against  her.  Jefferson  v.  Edrington,  53  Ark.  545  (14  S.  W. 
Rep.  99 ;  903). 

Sec  560.  Miscellaneous  notea    At  common  law  the 

executory  contract  of  a  married  woman  is  absolutely  void.  Ear. 
ris  V.  Dodge,  72  Md.  186;  MacConnell  v.  Lindsay,  131  Pa.  St. 
476  (19  Atl.  Rep.  306) ;  iTinfcZe  v.  Landis,  131  Pa.  St.  573  (18 
Atl.  Rep.  941).  In  Indiana  a  married  woman  may  lease  in  her 
own  name.  Crisman  v.  Leonard,  126  Ind.  202  (25  N.  E.  Rep. 
1101).  In  Missouri  the  specific  performance  of  an  executory  con. 
tract  for  sale  of  land  not  her  separate  property  cannot  be  enforced. 
Gwin  V.  Smurr,  101  Mo.  550  (14  S.  W.  Rep.  731).  The  rents 
of  the  real  estate  of  a  married  woman  are  not  liable  for  the  debts 
of  the  husband,  and  she  may  invest  the  same  in  other  land  and 
take  the  title  thereto  in  her  own  name.  Howard  v.  Tenney, 
87  Ky.  52  (7  S.  W.  Rep.  547;  10  Ky.  Law  Rep.  94).  It  was 
held  that  a  married  woman's  mortgage,  valid  under  the  decision 
of  the  Supreme  Court,  when  executed,  did  not  become  invalid  by 
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the  overruling  of  such  decision.     Farrior  v.  Mortgage  Security 
Co,,  (Ala.)  9  S.  Rep.  532* 

mechanics'  liens. 

Sec.  561.  Extent  of  the  lien— How  enforced.  The 

lien  on  buildings  extends  to  so  much  of  the  real  estate  as  was 
intended  to  be  used  in  connection  with  the  bailding.  Lindsay  v. 
Gunning,  59  Conn.  296 ;  5ecAZcr  v.  Ijams,  72  Md.  193.  The  lien 
of  a  mechanic,  who,  under,  a  single  contract,  erects  several 
houses  upon  a  row  of  adjacent  lots,  extends  to  all  of  such  lots 
and  houses.  Lax  v.  Peterson,  42  Minn.  214  (44  N.  W.  Rep.  3). 
The  lien  extends  to  whatever  interest  the  party  may  have  in  the 
real  estate.  King  v.  Smith,  42  Minn.  286  (44  N.  W.  Rep.  65). 
Where  several  buildings  are  erected  under  one  contract,  on  the 
same  lot,  the  lien  attaches  to  the  whole.  Glass  v.  St,  Paul  Park 
Carriage  dh  Sleigh  Co.,  43  Minn.  228  (45  N.  W.  Rep.  150).  If 
the  quantity  of  land  exceed  the  statutory  limit,  it  is  for  the 
court  to  determine  the  portion  to  which  the  lien  attaches.  Boyd 
V.  Blake,  42  Minn.  1  (43  N.  W.  Rep.  485).  Poles  set  in  the 
ground,  connected  by  wire  for  the  transmission  of  electricity, 
constitute  a  ^'structure"  within  the  meaning  of  the  Mechanic's 
lien  Law  of  Oregon.  Forbes  v.  Willamette  F,  Flee.  Co.,  19  Or. 
61  (23  Pac.  Rep.  670).  A  statute  which  give  a  lien  upon  realty 
and  upon  machinery  attached  thereto,  does  not  apply  to 
lubricating  oil  used  in  running  that  machinery.  Standard  Oil 
Co.  V.  Lane,  75  Wis.  636  (44  N.  W.  Rep.  644;  7  L.  R.  A.  191); 
Griggs  V.  Stone,  51  N.  J.  Law  549  (18  Atl.  Rep.  1094;  7  L.  R. 
A.  48).  Harmless  errors  in  the  notice  will  not  defeat  the  lien. 
Harmon  v.  Railroad  Co.,  86  Cal.  617',  Johnson  v.  Stout,  42  Minn. 
514  (44  N.  W.  Rep.  534);  Albrecht  v.  Foster  Lumber  Co.,  126 
Ind.  318  (26  N.  E.  Rep.  157).  The  fact  that  the  mechanic  claims 
for  non-lienable  articles,  unless  he  does  so  wilfully,  does  not  de- 
feat the  lien.  Gordon  Hardware  Co.  v.  Railroad  Co. ,  86  Cal. 
621.  The  mechanic  giving  notice  of  the  lien  must  bring  himself 
fairl}^  within  the  provisions  of  the  statute.  Caylor  v.  Thom,\2b  Ind. 
201  (25  N.  E.  Rep.  217).  As  to  the  sufficiency  of  the  description 
of  the  realty  in  the  notice  of  the  lien,  see  Scholes  dh  Goodall  v. 
Hughes  dh  Boswell,  77  Texas  482  (14  S.  W.  Rep.  148).  A  notice 
of  a  lien  which  says  <<Said  real  estate  reputed  to  be  owned  by  one 
E.  R.  H. ,  and  said  building  reputed  to  be  owned  by  one  G.  M. 
R.,''  sufficiently  gives  the  name  of  the  owner  of  the  land.     Allen 
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V.  Howe,  19  Or.  188  (23  Pac.  Rep.  901).  Interest  is  allowed  on 
claims  for  which  mechanics  have  liens  from  the  date  of  filing  the 
notice.  Forbes  y.  Willamette  F.  Elec.  Co,,  19  Or.  61  (23  Pac. 
Rep.  670). 

Seo.  662.  Sub-contractors.  In  order  that  a  sub-con- 
tractor in  the  second  degree  may  have  a  lien,  he  mnst  show  some 
privity  of  contract  with  the  owner  of  the  land,  McGugin  v.  0.  R, 
R.  Co,,  33  W.  Ya.  63  (10  S.  E.  Rep.  36);  and  he  most  show  that 
he  contracted  with  the  contractor  before  the  owner  paid  such 
contractor,  Mallory  v.  Marion  Water  Works  Co.,  77  Iowa 715  (42 
N.  W.  Rep.  521).  Where  the  principal  contractor  agrees  to  de- 
liver the  building  free  of  all  liens,  a  sub-contractor  cannot  have  a 
lien.  Schroeder  v.  Galland,  134  Pa.  St.  277  (19  Am.  St.  Rep. 
691;  19  Atl.  Rep.  632;  7  L.  R.  A.  711);  Benedict  v.  Hood,  134 
Pa.  St.  289  (19  Am.  St.  Rep.  698;  19  Atl.  Rep.  635).  Under 
the  Montana  statute,  a  sub-contractor  has  a  direct  lien  upon  the 
premises.  Merrigan  v.  English  et  ah,  9  Mon.  113  (22  Pac.  Rep. 
454). 

Sec.  563.    Miscellaneous  notes.    It  is  held  that  a 

lien  is  not  waived  by  taking  cumulative  security.  Ford  v.  Wil- 
son db  Co,,  85  Ga.  109;  Howe  v.  Kindred,  42  Minn.  433  (44  N. 
W.  Rep.  311).  Slight  inaccuracies  in  filing  the  lien  are  not  fatal 
to  its  enforcement.  Linnet,  Stout,  41  Minn.  483  (43  N.  W.  Rep. 
377).  It  was  held  that  a  statute  giving  a  lien  to  miners  should 
he  liberally  construed.  Rico  Reduction  dh  Mining  Co,  v.  Mus- 
grave,  14  Colo.  79  (23  Pac.  Rep.  458);  Cannon  v.  Williams,  14 
Colo.  21  (23  Pac.  Rep.  456).  Courts  cannot  extend  the  statute 
to  cases  not  within  its  scope,  however  meritorious  they  may  be, 
Morris  Y.  Railroad  Co.,  123  Ind.  489  (24  N.  E.  Rep.  335);  and 
the  provisions  of  the  statute  must  be  substantially  complied  with, 
Trustees  Franklin  St,  Church  v.  Davis,  85  Va.  193  (7  S.  E.  Rep. 
245).  The  right  to  the  lien  is  not  defeated  by  the  failure  of  the 
owner  of  the  building  to  complete  the  same.  Scott  v.  Golding- 
horst,  123  Ind.  268  (24  N.  E.  Rep.  333).  A  lien  for  materials, 
as  to  the  building,  is  superior  to  a  prior  mortgage.  Luce  v.  Cur- 
tis. 77  Iowa  347  (42  N.  W.  Rep.  313).  One  who  has  a  chattel 
mortgage  upon  material  used  in  the  construction  of  a  building, 
docs  not  acquire  a  lien  as  against  other  lien-holders.  Meredith  y. 
Kunze,  78  Iowa  111  (42  N.  W.  Rep.  619).  It  is  no  defense  that 
part  of  the  material  furnished  was  not  required  for  the  building. 
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WooUey  v.  Bohuy  41  Minn.  235  (42  N.  W.  Rep.  1022).  Where 
it  is  shown  that  the  improvements  were  necessary  for  the  use  and 
enjoyment  of  her  separate  property,  a  lien  may  be  enforced 
against  a  married  woman,  Kelly  v.  McGehee,  137  Pa.  St.  443; 
and  equity  will  enforce  the  payment  of  such  lien  out  of  the  lands. 
0  Neil  V.  Percival,  25  Fla.  118.  A  mechanic  cannot  have  a  lien 
upon  a  monument  in  a  public  park.  Griffith  v.  Harper sherger^ 
86  Cal.  605.  Where  the  title  to  the  land  is  in  the  wife,  and  she 
consents  that  the  husband  may  erect  buildings  without  expense  to 
her,  the  mechanic  furnishing  labor  and  material  to  the  husbands 
does  not  acquire  a  lien  on  the  land.  Huntley  v.  Holt^  58  Conn. 
445  (20  Atl.  Rep.  469;  9  L.  R.  A.  111).  But  where  the  wife 
authorizes  and  directs  the  labor,  a  lien  will  attach.  McCarthy  v.. 
Caldwell,  43  Minn.  442  (45  N.  W.  Rep.  723). 

MEROEB. 

Sec.  564.  Miscellaneous  notes.  A  merger  is  always 
a  question  of  intent  when  the  question  is  as  to  whether  a  mort. 
gage  lien  is  merged  in  the  fee  when  both  are  united  in  the  same 
person.  Scrivner  v,  Dietz,  84  Cal.  295  (24  Pac.  Rep.  171); 
Belknap  v.  Dudley,  61  Vt.  520  (17  Atl.  Rep.  735).  Conveyances 
from  disputing  parties  to  a  third  person,  merge  all  their  equities 
and  titles.  O'Reilly  v.  Bums,  14  Colo.  7  (22  Pac.  Rep.  1090). 
Where  the  equitable  and  legal  estate  unite  in  the  same  person^ 
it  will  be  deemed  a  merger,  unless  equity  requires  otherwise. 
Boydv.  Blake,  42  Minn.  1  (43  N.  W.  Rep.  485);  Wyyant  y. 
Dahl,  26  Neb.  562  (42  N.  W.  Rep.  735). 

A  conveyance  of  the  land  to  trustee,  for  the  wife,  does  not 
destroy  the  inchoate  right  of  dower  by  merger.  Davis  v.  Town- 
send,  32  S.  C.  112.  Nor  the  assignment  of  a  mortgage  to  her.. 
Bry  V.  Conrad,  101  Mo.  331  (13  S.  W.  Rep.  957).  It  was  held 
that  a  mortgage  did  not  merge  in  the  legal  title,  as  against  jun- 
ior liens  of  which  the  purchaser  had  no  notice.  Gray  v.  Nelson^ 
11  Iowa  63  (41  N.  W.  Rep.  666);  Sanborn  &  FollettY.  Magee-, 
79  Iowa  501.^  A  commissioner's  deed  conveying  swamp  land  to 
the  mortgagor,  does  not  satisfy  a  school  fund  mortgage  by  a  mer- 
ger. Williams  v.  Brownlee,  101  Mo.  309  (13  S.  W.  Rep.  1049). 
Where  the  mortgagee  is  an  heir  of  the  mortgagor,  and  acquires  the 
interests  of  the  other  heirs,  the  mortgage  becomes  merged  and  ex- 
tinguished.     Clark  Y.  CTarA;,  76Wis.306   (45  N.    W.  Rep.  121X 
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Where  the  owner  of  property  receives  a  deed  therefor,  from  one 
holding  a  tax  title  to  it,  the  title  conveyed  by  such  deed  will 
merge  in  the  title  of  such  owner.  Wygant  v.  Dahly  26  Neb.  562 
(42  N.  W.  Rep.  735). 

MORTOAOES. 

Sec.   565.    Possession  of  the  real  estate.    The 

possession  of  the  mortgagee,  without  consent  of  the  mortgagor, 
is  tortious.  Pierce  v.  Grimhy,  77  Mich.  273  (43  N.  W.  Rep. 
932).  The  consent  of  the  mortgagor  to  the  possession  of  the 
vendee  of  the  mortgagee  may  be  implied  from  circumstances. 
Jellison  v.  Halloran,  44  Minn.  199  (46  N.  W.  Rep.  332).  It  was 
held  that  the  possession  of  the  mortgagor  was  analogous  to  that 
of  a  tenant  at  will  or  at  sufferance.  Perkins  v.  Eaton,  64  N.  H. 
359  (10  Atl.  Rep.  704).  Where  the  mortgagee  is  given  the  right 
of  possession,  the  mortgagor  cannot  recover  possession  after  the 
condition  is  broken,  without  payment  of  the  debt  secured. 
Rodriguez  v.  ffagnes,  76  Texas  225  (13  S.  W.  Rep.  296). 

Sec.  566.    Deed   construed  as   a   mortgage-    A 

deed  coupled  with  an  agreement  to  re-convey,  upon  the  payment 
of  the  sum  secured,  is  a  mortgage.  Hel/enstein' s  Estate,  135  Pa. 
St.  293  (20  Atl.  Rep.  151);  Waters  v.  Orahtree,  105  N.  C.  394 
(11  S.  E.  Rep.  240);  Cook  v.  Cook,  77  Texas  85  (13  S.  W.  Rep. 
847).  Such  agreement  to  re-convey  may  be  shown  by  parol  evi- 
dence. Fishery,  TFiVAam,  132  Pa.  St.  488  (19  Atl.  Rep,  276); 
Armor  v.  Spalding,  14  Colo.  302  (23  Pac.  Rep.  789).  It  is  held, 
that,  in  order  to  convert  a  deed,  absolute  on  its  face,  into  a  mort- 
gage, it  must  be  shown  that  the  redemption  clause  was  omitted 
by  reason  of  ignorance,  mistake,  fraud,  or  undue  advantage. 
Greeny.  Sherrod,  105  N.  C.  197  (10  S.  E.Rep.  986).  After  a 
lapse  of  twenty  years,  a  court  will  not  decree  a  deed  to  have  been 
a  mortgage.  Miller  v.  Smith,  44  Minn.  127  (46  N.  W.  Rep. 
324). 

An  absolute  deed,  made  to  secure  a  debt,  is  a  mortgage. 
Kraemer  v.  Adelsherger,  122  N.  Y.  467  (25  N.  E.  Rep.  859); 
Tower  V.  Fetz,  26  Neb.  706  (17  Am.  St.  Rep.  795;  42  N.  W. 
Rep.  884).  The  proof  must  clearly  show  that  it  was  the  inten- 
tion of  the  parties  that  the  transaction  should  be  a  mortgage. 
Whittemore  v.  Fisher,  132  111.  243  (24  N.  E.  Rep.  636);  Becker  y. 
Howard,  75  Wis.  415  (44  N.  W.  Rep.  755).  A  deed  and  adefeas- 
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ance  will  be  construed  as  a  mortgage.  Snow  v.  Pressty^  82  Me. 
552  (20  Atl.  Rep.  78);  Jefferson  v.  Edrington,  53  Ark.  545  (14  8. 
W.  Rep.  99 ;  903).  If  the  transaction  is  once  a  mortgage,  it  is 
always  a  mortgage.  Lounshury  v.  Norton,  59  Conn.  170.  Where 
the  defeasance  is  not  of  record,  a  subsequent  purchaser  without 
notice  takes  title,  free  from  the  equity  of  redemption.  Gruher  v. 
Balcer,  20  Nev.  453  (23  Pac.  Rep.  858 ;  9  L.  R.  A.  302).  Parol 
evidence  is  admissible  to  show  that  a  deed  was  intended  as  a 
mortgage.  Pearson  v,  Pearson,  131  111.  464(23  N.  E.  Rep.  418); 
Thomas  Y,  Board  of  Supervisors  of  Holmes  County,  67  Miss.  754 
(7  S.  Rep.  552);  Saunders  v.  Gould,  134  Pa.  St.  445  (19  Atl. 
Rep.  694);  Gaines  v.  Brockerhoff,  136  Pa.  St.  175  (19  Atl.  Rep. 
958);  Gilchrist  y,  Beswick,  33  W.  Va.  168  (10  S.  E.  Rep.  371). 
A  bond  to  forfeit  a  certain  sum  if  the  obligors  fail  to  re-convey 
is  not  a  defeasance.  Kleinschmidt  v.  Kleinschmidt,  9  Mon.  477 
(24  Pac.  Rep.  266). 

Sec  567.  Power  of  Bale.  Equity  will  control  the 
exercise  of  a  power  to  sell,  given  in  the  mortgage.  McCalley  v. 
Otey,  90  Ala.  302  (8  S.  Rep.  157);  Pierce  v.  Grimley,  77  Mich. 
273  (43  N.  W.  Rep.  932).  Sales  under  such  power  will  not  be 
sustained,  unless  conducted  with  all  fairness  and  regularity. 
Peoples.  Stewart,  85  Cal.  174;  Willardv,  Finnegan,  42  Minn. 
476  (44  N.  W.  Rep.  985;  8  L.  R.  A.  50);  Clark  v.  Simmons,  150 
Mass.  357  (23  N.  E.  Rep.  108).  Slight  irregularities  do  not 
vitiate  the  sale.  Orrv.  C%anrf?cr,  86  Va,  938  (11  S.  E.  Rep. 
978).'The  mortgagee  cannot  become  a  purchaser  at  such  sale,  either 
directly  or  indirectly.  132  111.  91  (23  N.  E.  Rep.  411).  An 
equitable  mortgage  cannot  be  foreclosed  by  advertisement  and 
sale.  Benson  v.  Markoe,  41  Minn.  112  (42  N.  W.  Rep.  787). 
Power  to  sell,  given  in  a  mortgage,  does  not  cut  off  the  right  to 
foreclose  in  equity.  Morgan's  Co,  V,  Texas  Central  Railway, 
137  XJ.  8.  171.  For  construction  of  power  to  sell  in  particular 
cases.  Tyler  v.  Herring,  67 -Miss.  169  (19  Am.  St.  Rep.  263;  6 
S.  Rep.  840);  Lanigan  v.  Sweany,  53  Ark.  185  (13  S.  W.  Rep. 
740);  Guaranty  Trxist  Co,  v.  Green  Cove  Railroad,  139  U.  S..137. 
As  to  sufficiency  of  notes,  see  Streeter  v.  Hsley,  151  Mass.  291 
(23  N.  E.  Rep.  837).  Where  the  mortgagee  under  a  mortgage 
with  power  to  sell  has  used  such  <<power  inequitably,  and  un- 
fairly bought  the  property  himself,"  the  mortgagor  may  have  the 
sale  set  aside  without  offering  to  redeem.     Briggs  v.  Hall,  16  R 
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L  577,  approving  jifaycr  V.  Jefferson  Ins,  Co,^  5  Mo.    App.  245. 

Seo.  568.  ABSumption  of  mortgages.  A  mort- 
gage creditor  may  enforce  the  agreement  of  a  Tendee  to  assume 
the  mortgage.  Eeedle  v.  Flack,  27  Neb.  836  (44  N.  W.  Rep.  34). 
Where  the  vendee  of  a  portion  of  the  land  assumes  the  payment 
of  a  mortgage  npon  the  whole  of  it  in  his  deed,  subsequent  incum- 
brancers are  bound  thereby.  Miller  v.  Fasler,  42  Minn.  366  (44 
N.  W.  Rep.  256).  The  purchase  of  land,  <<subjectto  the  mort- 
gage," does  not  render  a  vendee  personally  liable  for  the  debt. 
Broton  v.  Stillman,  43  Minn.  126  (45  N.  W.  Rep.  2);  even  if  the 
notes  therefor  be  subsequently  renewed.  Duncan  v.  Finn,  79 
Iowa  658  (44  N.  W.  Rep.  888).  The  obligation  of  a  grantee  to 
pay  a  mortgage,  which  he  assumes,  is  released  by  a  discharge  in 
bankruptcy.  Be^ein  v.  Brehm,  123  Ind.  160  (23  N.  E.  Rep.  496). 
Where  a  grantee  assumes,  in  a  deed,  the  payment  of  a  mortgage, 
he  cannot  be  released  by  the  grantor  without  the  consent  of  the 
mortgage  creditors.  N,  Y,  Life  Ins,  Co,  v.  Aitkin,  125  N.  Y. 
660  (26  N.  E.  Rep.  732). 

Sec.  569.    Assignment  of  mortgaged  debts.    A 

parol  gift  of  a  mortgage  and  the  notc|^  secured  thereby  is  an 
assignment  in  equity,  but  does  not  transfer  the  legal  estate  of  the 
mortgagee.  0'  Connor  v.  McHugh,  89  Ala.  531  (7  S.  Rep.  749). 
In  order  to  transfer  the  legal  estate  of  the  mortgagee,  it  is  neces- 
sary that  the  writing  contain  words  of  grant,  Lanigan  v. 
Sweany,  53  Ark.  185  (13  S.  W.  Rep.  740).  An  assignment  of  a 
portion  of  the  mortgage  notes,  carries  their  proportionate  share 
of  the  mortgage  security.  Blair  v.  White,  61  Vt.  110  (17  Atl. 
Rep.  49).  An  indemnity  mortgage  was  held  to  be  assignable. 
Murray  v.  Porter,  26  Neb.  288  (41  N.  W.  Rep.  1111). 

Sec.  570.  Priorities.  It  was  held  that,  as  between  the 
assignees  of  separate  debts,  secured  by  the  same  mortgage,  there 
is  no  priority.  Gordon  v.  Hazzard,  32  S.  C.  351  (17  Am.  St. 
Rep.  857).  In  Iowa  it  is  held  that  several  debts,  secured  by  a 
mortgage,  have  priority  in  the  order  of  their  maturity.  Leavitt 
rf-  Johnson  v.  Reynolds,  79  Iowa  348  (44  N.  W.  Rep.  576).  Where 
a  mortgagor  sells  part  of  the  mortgaged  premises,  the  part  he 
continues  to  own  shall  be  first  sold.  Mickley  v.  Tomlinson,  79 
Iowa  383  (41  N.  W.  Rep.  311;  44  N.  W.  Rep.  684). 

Sec.  571.    Payment  or  satisfaction.    Payment  by 
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a  third  person  is  not  necessarily  a  satisfaction  of  the  mortgage. 
Tolman  y.  Smith,  85  Cal.  280.  Payment  to  an  attorney  having 
possession  of  the  mortgaged  notes  will  entitle  the  mortgagor  to  a 
cancellation  of  the  mortgage.  Donaldson  v.  Wilson,  79  Mich. 
181  (44  N.  W.  Rep.  429).  Where  a  mortgage  debt  has  been 
paid,  the  mortgage  is  no  longer  operative,  though  not  satisfied  of 
record.  Blake  v.  Broughton,  107  N.  C.  220;  Huntington  v. 
Crafton,  76  Texas  497  (13  S.  W.  Rep.  542).  An  extinguish- 
ment of  a  debt  is  presumed  from  the  satisfaction  of  the  mort. 
gage.  Seiple  v.  Seiple,  133  Pa.  St.  460  (19  Atl.  Rep.  406). 
Upon  payment  of  the  debt,  the  release  or  satisfaction  of  the 
mortgage  may  be  enforced  in  equity.  Bush  y.  Macklin,  87  Ky. 
483  (9  S.  W.  Rep.  420;  10  Ky.  Law  Rep.  473). 

Sec,  572.  Foreclosure.  A  foreclosure  embraces  all 
the  steps  necessary  to  take  the  title  out  of  the  mortgagor.  Gold^ 
treey.  McAlister,  86  Cal.  93;  Clarke.  Jackson,  64  N.  H.  388  (11 
Atl.  Rep.  59).  In  a  foreclosure  of  a  purchase-money  mortgage 
it  is  no  defense  that  a  deed  in  the  chain  of  title  was  forged. 
O'Neal  y.  Carmichael,  84  Ga.  511.  Unless  power  of  sale  is 
granted  to  the  mortgagee,  neither  he  nor  his  assignee  can  obtain 
title  without  foreclosure.  Simpson  y.  Simpson,  107  N.  C.  552. 
A  subsequent  purchaser  of  a  portion  of  the  mortgaged  premises 
cannot  have  a  statutory  foreclosure  set  aside  on  the  ground,  that, 
if  the  mortgage  had  been  foreclosed  in  equity,  the  remainder  of 
the  premises  would  have  been  first  sold.  Long  y.  Kaiser,  81 
Mich.  518  (46  N.  W.  Rep.  19).  A  foreclosure  is  waived  by  the 
mortgagee's  acceptance  of  money  to  be  applied  on  the  mortgage, 
after  the  foreclosure.  Scott  v.  Childs,  64  N.  H.  566  (15  Atl. 
Rep.  206). 

Sec  573.  MiSCellSD ecus  notes.  A  mortgage  may  be 
executed  to  a  firm  in  the  firm  name.  Menage  v.  Burke,  43  Minn. 
211  (19  Am.  St.  Rep.  235;  45  N.  W.  Rep.  155).  An  undivided 
interest  which  a  party  holds  in  the  nature  of  stock,  cannot  be 
mortgaged.  Humphreys  v.  McKissock,  140  U.  S.  304.  A  mort- 
gagee may  prevent  the  removal  of  buildings  by  injunction,  but  he 
'  cannot,  on  foreclosure,  compel  a  return  of  the  buildings.  Vemer 
V.  Betz,  46  N.  J.  Eq.  256  (19  Am.  St.  Rep.  387;  7  L.  R.  A. 
630).  Insolvency  of  the  mortgage  debtor,  and  insuflSciency  of 
the  mortgaged  premises  to  pay  the  debt,  do  not  give  the  mort- 
gagee  a  legal  right  to  have  a  receiver  appointed  to  collect  the 
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rente  and  profito  pending  litdgation.     Setgntotm  v.  PcUe^  32  S.  C. 
134. 

The  lien  of  a  mortgage  is  not  affected  by  the  renewal  of  the 
notes.  Reidj  Murdoch  &  Fisher  v.  Ahemethy^  77  Io?ni  438  (42 
N.  W.  Rep.  364),  A  vested  remaind^  may  be  conveyed  by  a 
mortgage.  Flanders  v.  Oreely,  64  N.  H.  357  (10  Atl.  Rep.  686). 
In  South  Carolina  no  precise  form  of  mortgage  is  required. 
Bredenherg  v.  Landrumy  32  S.  G.  215.  As  to  when  separate  mort- 
gageS|  on  distinct  lots,  may  be  included  in  one  instrument, 
Mason  v.  Goodnow,  41  Minn.  9  (42  N.  W.  Rep.  482).  For  con- 
struction of  mortgages,  see  Bank  of  Buffalo  v.  Thompson,  121  N. 
Y.  280  (24  N.  B.  Rep.  473);  Central  Trust  Co.  v.  Kneeland,  138 
U.  S.  414;  Woodward  v.  Jewell,  140  U.  S.  247.  In  Missouri  a 
mortgagee,  after  condition  broken,  may  maintain  ejectment. 
Bailey  v.  Finn,  101  Mo.  649  (12  S.  W.  Rep.  1045).  An  option 
to  purchase  is  such  an  interest  in  land  as  may  be  mortgaged. 
Bank  of  Louisville  v.  Baumeister,  87  Ky.  6  (7  S.  W.  Rep.  170; 
9  Ky.  Law  Rep.  845).  An  extension  of  time  releases  a  mortgage 
given  by  a  surety.  Barrett  v.  Davis,  (Mo.)  15  S.  W.  Rep.  1010.* 
As  a  general  rule  the  mortgagee  lias  the  right  to  sell  the  fixtures 
which  have  been  attached  to  the  real  estate  after  the  execution  of 
the  mortgage.  Dutro  y.  Kennedy  et  ux.  ,  9  Mon.  101  (22  Pac. 
Rep.  763) ;  Bank  of  Louisville  v.  Baumeister,  87  Ky.  6  (7  S.  W. 
Hep.  170;  9  Ky.  Law  Rep.  845). 

NOTICE. 

^  Sec.  574.  As  to  what  constitutes  notice.  Knowl- 
edge of  facts  which  would  suggest  to  a  prudent  man  the  probable 
defect  in  title  is  sufficient  to  put  a  purcliaser  upon  inquiry  and  is 
equivalent  to  actual  notice.  Cummings  v.  Finnegan^  42  Minn. 
524  (44  N.  W.  Rep.  796);  Manasses  v.  Dent,  89  Ala.  565  (8  S. 
Rep.  108);  Wier  v.  Johns,  14  Colo.  493  (24  Pac.  Rep.  262).  Pos- 
session by  a^ tenant  was  held  to  be  notice  of  his  landlord's  unre- 
corded title.  Levy  v.  Holherg,  67  Miss.  526  (7  S.  Rep.  431). 
Facts  which  appear  upon  the  title  papers,  or  the  record,  under 
which  a  purchaser  claims,  conclusively  bind  him.  Stewart  v. 
Matheny,  66  Miss.  21  (14  Am.  St.  Rep.  538;  5  S.  Rep.  387);  Jelli- 
son  V.  Halloran,  44  Minn.  199  (46  N.  W.  Rep.  332).  One  who 
takes  his  interest  with  actual  knowledge  cannot  claim  want  of 
notice  on  account  of  mistake  in  the  description  in  the  title-papers. 
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Luce  V.  Moorehead,  77  Iowa  367  (42  N.  W.  Rep.  328).  A  pur- 
chaser is  not  affected  by  vague  rumors  and  hearsay  statements, 
but  he  is  bound  to  make  inquiry  when  the  facts  come  to  him  in 
such  manner  as  to  cause  a  reasonable  person  to  investigate. 
Bryan  v.  Hodges^  107  N.  C.  492.  A  quit-claim  deed  is  sufficient 
to  put  one  upon  inquiry.  Goddard  v.  Donaha,  42  Kan.  754  (22 
Pac.  Rep.  708). 

It  was  held  that  a  dishonored  note  was  sufficient  to  put  a 
purchaser  of  a  mortgage  upon  inquiry.  Ahele  v.  Mc  Guigan,  78 
Mich.  415  (44  N.  W.  Rep.  393).  Suspicion  that  the  grantor  in- 
tends to  defraud  his  creditors  is  not  notice.  ISiteur  v.  Chase  dh 
Co,y  66  Miss.  476  (6  S.  Rep.  241).  Possession  is  notice  of  whatever 
right  the  possessor  may  have.  Manufacturing  Co,  v.  Hendricks, 
106  N.  C.  485  (11  S.  E.  Rep.  568).  '*The  possession  of  property, 
in  person  or  by  tenants,  is  notice  of  title  in  every  form ;  but, 
when  one  who  is  in  possession  has  placed  on  record  a  particular 
title,  consistent  with  that  possession,  the  registry  thereof  will 
restrict  the  generality  of  notice  from  possession,  narrowing  it  to 
specific  notice  of  that  particular  title. "  Lance,  v.  Gorman^  1 36 
Pa.  St.  200  (20  Am.  St.  Rep.  914;  20  Atl.  Rep.  792).  Knowl- 
edge of  an  attorney,  not  derived  in  his  capacity  as  attorney  for 
the  party  sought  to  be  charged  with  the  notice,  but  from  his 
attorneyship  for  another,  is  not  binding.  Heirs  of  Dohan  v.  Dohan 
et  a/.,  42  La.  449  (7  So.  Rep.  569). 

Sec    575.    Deeds,  records  and  judgments.     A 

purchaser  has  constructive  notice  of  whatever  is  contained  in  the 
deeds  under  which  he  claims,  whether  they  b6  recorded  or  not, 
provided  he  have  knowledge  of  such  deeds.  Watson  v.  Sutro, 
86  Cal.  500  (24  Pac.  Rep.  172;  25  Pac.  Rep.  64);  Wagner  y. 
Winter,  122  Ind.  57  (23  N.  E.  Rep.  754).  But  recitals  in  deeds 
or  mortgages  do  not  put  one  upon  inquiry  outside  of  his  line  of 
title.  McCrea  v.  Newman,  46  N.  J.  Eq.  473.  The  record  of 
an  instrument,  not  entitled  to  record,  does  not  constitute  notice. 
Edwards  v.  Thorn,  25  Fla.  222.  One  who  has  knowledge  of  the 
existence  of  an  instrument  which  affects  his  title,  though  not 
recorded,  is  put  upon  inquiry  as  to  its  contents.  Groesheck  v. 
Mattison,  43  Minn.  547  (46  N.  W.  Rep.  135).  A  judgment 
which  stands  in  the  line  of  title  is  constructive  notice  of  the  facts 
and  references  of  its  recital.     Boyd  v.  McCullough,!^!  Pa.  St. 
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1]  Johnson  y.  Hess,  Sheriff,  126  Ind.  298  (25  N.  E.  Rep.  445; 
9  L.  R.  A.  471). 

Sec.  576.  Notice  by  publication.  A  statute  pro- 
Tiding  for  the  service  of  notice  by  publication  in  a  proceeding  to 
foreclose  a  mortgage,  was  held  to  be  unconstitutional  and  void. 
Bradwell  v.  Collins,  44  Minn.  97  (20  Am.  St.  Rep.  547;  46  N. 
W.  Rep.  315).  A  personal  judgment  rendered  against  an 
absconding  and  non-resident  debtor,  upon  service  by  publication, 
is  absolutely  void,  and  a  sale  of  real  estate  thereunder  illegal. 
Cassiday  v.  Woodward,  77  Iowa  354  (42  N.  W.  Rep.  319). 
Under  the  California  statute  it  was  held  that  a  publication  of 
a  notice  of  sale  must  be  for  two  weeks  successively  next  before 
the  day  of  sale,  and  as  often  during  that  period  as  the  paper  is 
regularly  issued,  and  such  publication,  if  in  a  weekly  paper,  is 
mot  required  to  be  made  on  or  including  the  day  of  sale.  In  re 
O' Sullivan,  84  Cal.  444  (24  Pac.  Rep.  281).  Where  the  statute 
requires  the  notice  to  be  published  once  a  week  for  four  months, 
it  must  be  for  four  calendar  months  in  order  to  support  a  decree 
of  foreclosure.  Cruaranty  Trust  Co.  v.  Railroad  Co.,  139  U.  S. 
137. 

Sec.  577.    Miscellaneous  notes.    Where  the  notices 

of  an  execution  sale  are  so  published  and  put  up  that  it  will  not 
be  likely  that  the  debtor  will  discover  them,  for  the  purpose  of 
depriving  him  of  his  claim  of  homestead,  the  sale  will  be  fraudu- 
lent  and  void.  Jennings  v.  Carter,  53  Ark.  242  (13  S.  W.  Rep. 
SOO).  Notice  Jbo  an  agent  or  an  attorney  in  the  transaction,  is 
notice  to  the  principal.  Watson  v.  Sutro,  86  Cal.  500  (24  Pac. 
Rep.  172;  25  Pac.  Rep.  64);  Fox  v.  Zimmermann,  77  Wis.  414 
"(46  N.  W.  Rep.  533).  In  case  of  constructive  notice,  the  pre- 
sumption of  notice,  if  it  arises  at  all,  is  conclusive.  Watson  v. 
Sutro,  86  Cal.  500  (24  Pac.  Rep.  172;  25  Pac.  Rep.  64). 

PARTITION. 

Sec.    678.    As  to  who  may  have  partition.    It 

is  held  that  mortgagees  holding  the  legal  title,  or  creditors  who 
bold  an  absolute  deed  as  security  for  debts,  may  have  partition. 
Welch  V.  Agar,  84  Ga.  583  (20  Am.  St.  Rep.  380).  Tenants  in 
^x>mmon  of  a  life  estate  may  have  partition.  Hawkins  v.  McDou- 
sal,  125  Ind.  597  (25  N.  E.  Rep.  807).  Where  the  fee  is  to  vest 
in  the  one  in  possession  upon  the  happening  of  a  contingency. 
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partition  cannot  be  made  before  the  contingency  happens.  Hayi 
V.  Davis,  105  N.  C.  482  (10  S.  E.  Rep.  912).  A  devise  of  land 
with  power  to  sell  and  divide  the  proceeds  does  not  authorize 
partition.  Carr,  Petitioner^  16  R.  I.  645.  Partition  cannot  be 
maintained  by  a  reversioner  or  remainder-man.  Savage  v.  Savage, 
19  Or.  112  (23  Pac.  Rep.  890).  One  mnst  have  possession 
or  the  right  to  possession  before  he  can  maintain  an  action  for 
partition.  Windsor  v.  Simpkins,  19  Or.  117  (23  Pac.  Rep.  669); 
Savage  v.  Savage,  19  Or.  112  (23  Pac.  Rep.  890). 

Sec.  579.  Owelty.  Under  the  statute  authorizing  the 
giving  of  owelty,  the  charge  made  upon  the  mere  vtiluable  divi- 
dend of  land  is  not  a  personal  charge;  but  is  upon  the   land 

* 

itself,  and  such  charge  may  be  enforced  by  a  venditioni  exponas 
at  the  instance  of  the  party  entitled  thereto.  Myers  v.  Rice,  1 07 
N.  C.  24.  **The  statute  of  **the  presumption  of  payment'' ap- 
plies to  a  judgment  for  owelty.  Hermann,  Watts,  107  N.  C. 
646.  A  charge  of  owelty  is  not  discharged  by  the  execution  of  a 
note  therefor.  Dohhin  v.  Rex,  106  N.  C.  444  (11  S..E.  Rep. 
260). 

Sec.  580.  Parties,  pleading  and  practice.    Where 

the  title  to  the  premises  is  in  an  outstanding  trustee,  he  should  be 
made  a  pai-ty.  Welch  v.  Agar,  84  Ga.  583  (20  Am.  St.  Rep.  380). 
All  who  have  a  substantial  interest  in  the  property  as  Joint  ten- 
ants, tenants  in  common,  or  co-parcenary  should  be  parties,  but 
mere  lessees  need  not  be  joined.  Mere  immaterial  irregularitiei) 
will  not  affect  the  validity  of  a  partition  proceeding.  Jordan  v. 
McNulty,  14  Colo.  280  (23  Pac.  Rep.  460).  It  is  sufficient  to 
allege  in  the  petition  that  the  petitioner  and  defendant  are  ten- 
ants in  common,  and  in  possession  of  the  land  mentioned,  and 
the  necessity  of  a  sale  for  partition.  McGill  v.  Buie,  106  N.  C. 
242  (11  S.  E.  Rep.  284). 

A  complaint  for  partition  is  not  bad  for  defect  of  parties, 
unless  it  show  that  some  persons  interested  in  the  title  are  not 
parties  to  the  proceedings.  Noble  v.  Meyers,  76  Texas  280  (13 
8.  W.  Rep.  229).  When  title  is  put  in  issue  in  partition  proceed- 
ings and  is  actually  determined,  the  decree  is  conclusive.  Ishell 
v.  Stewart,  125  Ind.  112  (25  N.  E.  Rep.  160).  But,  where  title 
is  not  in  issue,  the  judgment  does  nothing  more  than  divide  the 
land.     DavU  v.  Lennen,  125  Ind.  185  (24  N.  E.  Rep.  885).     All 
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tenants  in  common  are  indispensable  parties  to  a  partition.  Hoi 
loway  V.  Mcllhenny  Co.,  77  Texas  657  (14  S.  W.  Rep.  240). 
Partition  should  be  made  of  the  whole  estate,  and  not  by  frag- 
ments or  parcels;  but  the  fact  that  the  widows  holds  part  of  the 
land  as  her  dower,  leaving  a  reversion  in  the  heirs,  will  not  pre- 
vent their  having  partition  of  the  residue  of  the  tract.  WeM  v. 
West,  90  Ala.  458  (7  S.  Bep.  830). 

Sec,  581,.  Miecellaneous  notes.  A  voluntary  parti- 
tion in  order  to  be  binding  must  be  either  in  writing  or  by  a  defi- 
nite oral  agreement;  and  must  be  accompanied  by  possession  in 
severalty  of  the  respective  parcels;  and  must  be  clearly  proved. 
Patterson  v.  Martin,  33  W.  Va.  494  (10  S.  E.  Bep.  817).  CJourts 
of  equity  have  power  to  partition  land  independent  of  the  statute. 
DonnoTY,  Quartermas,  90  Ala.  164  (8  8.  Rep.  11h)\  AUard  v. 
Carleton,  64  N.  H.  24  (3  Atl.  Rep.  313).  Under  the  Code  of  Cal- 
ifornia, the  party  asking  a  sale,  instead  of  a  partition,  has  the 
burden  of  proving  the  indivisibility  of  the  land.  Mitchell  v.  Clin^, 
84  Cal.  409  (24  Paa  Rep.  164).  After  the  partition  has  been 
made,  none  of  the  partitioners  is  a  warrantor  to  the  grantee  of 
another.  Ketchin  v.  Patrick,  32  S.  C.  443.  A  parol  agreement 
to  partition  land,  executed  by  taking  possession  of  the  several 
parts,  will  be  upheld.  Rountree  v.  Lane,  32  S.  C.  160;  Warren 
V.  Fredericks,  76  Texas  647  (13  S.  W.  Rep.  643). 

PABTNXBSHIP  REAL  ESTATE. 

Sec.  582.  Miecellaneous  notes.  An  agreement  to 
purchase  real  estate  for  the  purpose  of  selling  again  at  a  profit 
for  joint  benefit,  is  in  the  nature  of  a  partnership  and  valid, 
though  not  in  writing.  Newell  v.  Cochran,  41  Minn.  374  (43  N. 
W.  Rep.  84).  The  legal  title  to  land  bought  by  a  firm,  may  be 
conveyed  in  trust  to  one  of  the  members.  Allison  v.  Perry,  130 
111.  9  (22  N.  E.  Rep.  492).  The  legal  title  to  land  conveyed  to  a 
firm,  by  the  firm  name,  vests  in  the  individuals  as  tenants  in 
coiimon,  subject  to  the  equities  arising  out  of  the  partnership. 
Fnoers  v.  Robinson  db  Co.,  90  Ala.  225  (8  S.  Rep.  10;  Lyons  d^ 
^  b.  V.  McCurdy,  90  Ala.  497  (8  S.  Rep.  62).  In  the  termination 
if  a  partnership  by  an  action  for  an  accounting,  by  one  of  the 
lartners,  it  was  held  that  no  interest  in  realty  was  involved. 
Heagher  v.  Reed,  14  Colo.  335  (24  Pac.  Rep.  681;  9  L.  R.  A. 
455).     There  may  be  a  partnership  to  trade  in  land.     Tyler  v. 
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Waddingham,  58  Conn.  375  (20  Atl.  Bep.  335;  8  L.  R.  A.  657). 
A  jsale  of  land  to  a  partnership  was  held  to  be  not  such  a  trust  as 
was  forbidden  by  the  statute  of  uses  and  trusts.  Turner  y.  /m- 
pravement  Co,,  77  Mich.  603  (43  N.  W.  Rep.  1062). 

Real  estate  purchased  with  partnership  fnnds  for  partnership 
purposes,  will  be  treated  as  partnership  property  so  far  as  neces- 
sar}'  to  pay  the  debts  of  the  partnership  and  adjust  the  equities 
of  its  members,  WaUvigy,  Burgess,  122  Ind.  299  (22  N.  E.  Rep. 
419;  23  N.  E.  Rep.  1076;  7  L.  R.  A.  481);  the  fact  that  it  is 
conveyed  to  the  grantees  as  tenants  in  common  does  not  prevent 
it  from  being  so  treated,  Collner  v.  Greig,  137  Pa.  St.  606  (21 
Am.  St  Rep,  899).  The  power  of  one  partner  to  convey  real 
estate  of  the  firm  will  be  presumed  after  a  lapse  of  thirty  years. 
Frosty,  Wolf,  77  Texas  455  (19  Am.  St.  Rep.  761;  14  S.  W. 
Rep.  440). 

PATENTS. 

Sec.  583.     Miscellaneous  notes.    In  an  action  to 

quiet  title  where  the  parties  claim  under  patents  confirming  Mexi- 
can  grants,  the  genuineness  of  each  original  grant  is  a  proper 
subject  of  inquiry.  Davis  v.  California  Powder  Works,  84  Cal. 
617  (24  Pac.  Rep.  387).  **A  patent  is  simply  the  deed  of  a  state 
to  its  grantee.  Its  execution  and  delivery  are  admissions  that 
all  previous  proceedings  have  been  had,  and  all  necessary 
formalities  have  been  complied  with.'*  Btishey  v.  Iron  Co.,  136 
Pa.  St.  541  (20  Atl.  Rep.  549). 

A  sale  of  land  includes  a  sale  of  the  certificate  under  which  it 
was  located.  Robertson  v.  DuBose,  76  Texas  1  (13  S.  W.  Rep. 
300).  i*  A  patent  may  be  collaterally  impeached  in  any  action, "  by 
showing  that  the  department  had  no  jurisdiction  to  dispose  of  the 
land.  In  such  case  the  regularity  of  tlie  proceedings  of  the 
department  is  not  called  into  question,  <<but  its  authority  to  act 
at  all  is  denied  and  shown  never  to  have  existed. "  United  Land 
Ass'n  v.  Knight,  85  Cal.  448  (24  Pac.  Rep.  818).  The  patent 
may  be  defeated  by  showing  that  it  was  procured  by  <*fraud  and 
through  mistake  and  misconception  of  the  law  on  the  part  of  the 
ofiScers  of  the  land  department  of  the  Government. "  Buckley  v. 
Howe,  86  Cal.  596  (25  Pac.  Rep.  132).  In  Illinois  certificates 
of  pre-emption  are  held  to  be  evidence  of  legal  title  and  for  most 
purposes  equivalent  to  a  patent.  Close  v.  Stuyvesant,  132  III. 
607  (24  N.  E.  Rep.  868).  A  patent  cannot  be  collaterally  attacked 
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unless  it  is  absolutely  void  on  its  face.   State  y.  Morgan^  52  Ark. 
150  (12  S.  W.  Rep.  243). 

PLATS  AND  SURVEYS.' 

Sec.  584.  Surveys  and  Surveying.  Where  the  origi- 
nal survey  and  field  notes  of  a  township  show  all  the  sections 
fully,  but,  after  the  destruction  of  the  actual  measurements,  it 
appears  that  there  is  a  shortage  as  to  two  tiers  of  sections,  such 
shortage  will  be  apportioned  between  them.  James  v.  Drew^ 
(Miss.)  9  S.  Rep.  293.*  When  the  limits  of  a  survey  can  be  cer- 
tainly known  by  its  own  description,  or  by  other  undisputed  con- 
tiguous surveys,  the  excess,  unless  considerable,  will  not  consti- 
tute a  vacancy.  Booker  v.  Hart,  77  Texas  146  (12  S.  W.  Rev.  16). 
In  the  absence  of  other  means  of  identifying  a  survey  it  may  be 
identified  by  measuring  from  known  calls  of  other  surveys. 
Booker  v.  Hart,  11  Texas  146  (15  S.  W.  Rep.  16). 

Where  two  surveys  call  for  a  common  division  line,  the  sur- 
veys being  mapped  as  adjoining  and  so  recognized  in  the  various 
offices  in  the  State,  an  excess  in  one  or  both  surveys  will  not  be 
sufficient  reason  for  separating  the  surveys  in  favor  of  pre-emptor 
settling  upon  the  land  which  would  be  vacant  but  for  the  surveys 
calling  for  each  other.  Standlee  v.  Burkitt,  78  Texas  616  (14  S. 
W.  Rep.  1040).  After  the  death  of  the  surveyor  his  declarations 
cannot  be  proved  for  the  purpose  of  locating  a  comer.  Tittering- 
ton  V.  Trees,  78  Texas  567  (14  S.  W.  Rep.  692).  Calls  in  a  sur- 
vey for  natural  and  artificial  objects  prevail  over  those  for  distance 
and  quantity.  Titterington  v.  Trees,  78  Texas  567  (14  S.  W. 
Rep.  692). 

The  survey  actually  made  is,  in  legal  contemplation,  the 
true  survey,  and  the  location  of  the  lines  may  be  shown  by  any 
legal  evidence.  Johnson  v.  Archibald,  78  Texas  96  (14  S.  W. 
Rep.  266).  Opinions  of  surveyors  as  to  what  lines  were  run  at  the 
making  of  the  original  survey,  are  not  admissible.  Randall  v. 
Gill,  11  Texas  351  (14  S.  W.  Rep.  134).  A  memorandum  and 
original  field  notes  of  a  public  surveyor,  deposited  in  the 
general  land  office  of  Texas,  are  competent  evidence  to  identify 
the  granted  premises.  Ayers  v.  Watson,  137  U.  S.  584.  Where 
there  are  no  marks  upon  the  ground  exhibiting  the  actual  loca- 
tion of  one  of  the  lines  of  an  official  survey  duly  returned,  that 
line  may  be  fixed  by  protraction  from  any  known  monument  or 
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any  other  known  line,  by  means  of  the  legal  presumption  that  the 
lines  were  run  upon  the  ground  as  returned  Kelle,  y.  Over^  136 
Pa.  St.  1  (20  Atl.  Rep.  25). 

In  surveying,  lines  and  monuments  actually  located  will  con- 
trol over  courses  and  distances.  King  v.  Briiiham,  19  Or.  560 
(25  Pac.  Rep.  150);  JacJcel  v.  Reiman,  78  Texas  588)  14  S.  W. 
Rep.  1001). 

Sec  585.    Miscellaneous  notea    A  town  plat  which 

was  not  properly  acknowledged  so  as  to  convey  a  fee,  was  held  to 
be  evidence  tending  to  show  a  dedication,  which  would  vest  an 
easement  in  the  streets  and  alleys  in  the  public.  Gould  v.  Hovoe^ 
131  III.  490  (23  N.  E.  Rep.  602).  The  sale  and  conveyance  of 
lots  with  reference  to  a  map  or  plat,  which  is  afterwards  recorded, 
amounts  to  a  dedication  of  the  streets  and  alleys  marked  on  such 
plat  Griffiths  y.  Galindo,  86  Cal.  192  (24  Pac.  Rep.  1025); 
Dorman  v.  Bates  Mfg.  Co,,  82  Me.  438  (19  Atl.  Rep.  915); 
Borer  v.  Lange,  44  Minn.  281  (46  N.  W.  Rep.  358).  And  the 
vendor  is  bound  by  an  implied  covenant  to  keep  such  streets  and 
alleys  open,  and  the  purchaser  takes  the  fee  therein,  subject 
to  the  easement  in  the  public.  Lippincott  v.  Harvey,  72  Md. 
572. 

POSSESSION. 

Sec.  586.    As  to  what  constitutes  possession — 

Evidence  of  title.  Possession  extends  to  the  land  in  the  deed 
under  which  the  possessor  claims.  Porter  v.  Miller,  76  Texas  593 
(13  S.  W.  Rep.  555;  14  S.  W.  Rep.  334).  Occupation,  with 
occasional  cultivation,  with  claim  of  ownership  will  not  constitute 
such  possession  as  will  give  title  by  the  statutory  period.  Forsod 
V.  Gohon,  77  Texas  666  (14  S.  W.  Rep.  232).  In  proving  ad- 
verse possession,  under  color  of  title,  nothing  must  be  left  to 
conjecture.  Ruffin  v.  Overby,  105  N.  C.  78  (11  S.  E.  Rep.  251). 
Possession  which  the.  law  requires  is  the  subjection  of  the  land 
claimed  to  the  will  of  the  claimant,  and  consists  in  doing  what 
he  pleases  with  the  land  and  excluding  others  therefrom.  Spotts 
V.  Hanley,  85  Cal.  155  (24  Pac.  Rep.  738). 

After  the  possession  has  ripened  into  title,  failure  to  culti- 
vate and  occupy  does  not  affect  the  right  to  the  land.  Jellison  v. 
Halloran,  44  Minn.  199  (46  N.  W.  Rep.  332).  Possession  under 
cUim  of  ownership  is  evidence  of  title  in  fee.      Gordon  y.  Dickie 
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son,  131  111.  141  (23  N.  E.  Bep.  439).  Bare  possession  is  notice 
of  any  equities  which  the  possessor  may  have.  Manufaeiurin^ 
Co.  ▼.  Hendricks,  106  N.  C.  485  (11  S.  E.  Bep.  568);  Mafeskey 
V.  Feldman,  75  Wis.  103  (43  N.  W.  Bep.  733);  Wol/y.  Zabel,  44 
Minn.  90  (46  N.  W.  Bep.  81);  Wilkins  v.  Bevier,  43  Minn.  213 
(19  Am.  St.  Bep.  238;  45  N.  W.  Bep.  157);  ffargis  v.  Railroad 
Co.,  100  Mo.  210  (13  S.  W.  Bep.  680).  Bat  such  possession 
mast  be  open,  visible,  ezclasive,  and  unambignoos.  Lindley  v. 
Martindale,  78  Iowa  379  (43  N.  W.  Bep.  233).  Bare  possession 
is  not  notice  that  the  possessor  claims  under  any  one  but  himself. 
Wilcox  V.  Leominster  National  Bank,  43  Minn«  541  (19  Am.  St. 
Bep.  259;  45  N.  W.  Bep.  1136).  <<Seizin"  and  '^possession"  are 
now  understood  to  mean  the  same  thing.  Savage  v.  Savage,  1 9 
Or.  112  (23  Pac.  Bep.  890).  A  presumption  of  ownership  arises 
from  possession,  Williamson  v.  Tohey,  86  Cal.  497  (25  Pac. 
Bep.  65). 

Sec,  587*  Lappage.  ''It  is  settled  that  where  the  title 
deeds  of  two  rival  claimants  to  land  lap  upon  each  other,  and 
neither  is  in  actual  possession  of  any  of  the  land  covered  by  both 
deeds,  the  law  adjudges  the  possession  of  the  lappage  to  be  in 
him  who  has  the  better  title.  If  one  be  seated  on  the  lappage 
and  the  other  not,  the  possession  of  the  whole  interference  is  in, 
former.  If  both  have  possession  of  the  lappage,  the  possession 
of  the  true  owner,  by  virtue  of  his  older  title,  extends  to  all  not 
actually  occupied  by  the  other.'*  McLean  v.  Smith,  106  N.  C. 
172  (11  S.  E.  Bep.  184). 

Sec.     588    Miscellaneous  note&    Possession  gives 

one  the  right  of  action  for  interference,  even  by  the  person  having 
title.  Connolly  v.  Hall,  84  Ga.  198.  Possession  of  public  lands 
without  being  able  to  show  any  connection  with  the  government 
title,  gives  the  possessor  no  rights  as  against  one  who  obtains 
from  the  government  a  certificate  of  entry.  Kitts  v.  Austin,  83 
Cal.  167  (23  Pac.  Bep.  290).  Under  a  statute  giving  the  posses- 
sor in  good  faith  the  right  to  improvements,  it  is  held  that  good 
faith  is  a  question  of  fact,  and  that  one  in  possession  under 
a  defective  tax-title  may  be  a  possessor  is  good  faith  Louder  v. 
Schluter,  78  Texas  103  (14  S.  W.  Bep.  205;  207).  The  fact  that 
the  defendant  was  legally  entitled  to  possession  is  no  defense  to 
an  action  for  forcible  entry  and  detainer.  Logan  v.  Lee,  53  Ark. 
94  (13  8.  W.  Bep.  422). 
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PBK-BMFTION. 

Sec.  689.  Miscellaneous  notes.  Gongress  may  with- 
draw public  lands  from  sale  and  grant  the  same  to  others,  as  it 
pleases,  even  where  the  land  is  in  the  possession  of  qoalified  pre- 
emptors  who  have  not  paid  for  it.  Southern  Pacific  Co.  v.  Burr, 
86  Cal.  279  (24  Pac.  Rep.  1032).  And  an  unauthorized  with- 
drawal by  the  department,  while  in  force  will  not  defeat  a  settle- 
ment for  pre-emption  or  homestead.  Wood  v.  Beach,  43  Kan. 
427  (23  Pac.  Rep.  649).  The  courts  have  no  power  to  review  the 
acts  of  the  department  in  granting  certificates  to  pre-emptors, 
except  where  such  officers  have  misconstrued  the  law,  or  have 
b^en  misled  by  fraudulent  representation  unnecessarily  affecting 
their  judgment.  Porter  v.  Bishop*  25  Fla.  749.  A  patent  issued 
to  the  heirs  of  a  deceased  person,  does  not  give  any  title  to  the 
decedent  which  can  be  sold  to  pay  debts.  QmUon  v.  Wing, 
42  Kan.  507  (16  Am.  St.  Rep.  503,  note\  22  Pac.  Rep.  570).  A 
claim  under  pre-emption,  upon  which  improvements  have  been 
made,  may  be  sold  and  conveyed,  and  the  purchaser  cannot  resist 
the  payment  of  the  purchase  price  on  the  ground  that  the  claim  is 
contested  by  another  claimant.  Bemis  v.  Bridgman,  42  Minn. 
496  (44  N.  W.  Rep.  793). 

Under  the  rules  of  the  department,  a  deserted  wife  is  to  be 
treated  as  the  head  of  the  family,  and,  if  she  retains  possession 
of  the  claim,  she  may  make  final  proof  in  her  own  or  in  her  hus- 
band's name.     Michaelis  v.  Michaelis,  43  Minn.  123  (44  N.  W. 
Rep.  1149).     An  entry  of  the  land  and  a  warrant  for  survey  con- 
fers no  estate,  but  simply  the  right  to  be  preferred  when  the 
money  is  paid  and  the  statute  complied  with.     Bryan  v.  Hodges, 
107  N.  C.  492;  Gilchrist  v.   Middleton,    107   N.    C.   663.     But> 
where  the  holder  of  a  military  warrant  locates  the  same  and 
receives  the  certificate,  he  may  transfer  and  sell  it,  and,  if  he  sells 
it  before  the  patent  issues  to  him,  the  patent  inures  to  the  bene- 
fit of  his  grantee.     Stinson  v.  Geer,  42  Kan.  520  (22  Pac.  Rep. 
586).     The  efale  or  abandonment  of  his  claim  by  a  settler,  imme- 
diately after  entry,  or  a  failure  to  cultivate,  will  forfeit  the  resi- 
dence entry.     Close  v.  Stuyvesant,  132   111.   607  (24  N.  E.  Rep. 
868);  Gilchrist  v.  Middleton,  107  N.  C.  663.     The  right  of  a  set- 
tler under  the  pre-emption  laws  of  Congress  upon  the  perfection 
of  his  entry,  relates  back  to  the  date  of  his  settlement  the  same 
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as  if*  he  had  settled  under  the  pre-emption  laws.    Fault  v.  Coo&e^ 
19  Or.  455  (26  Pac.  Rep.  662). 

PRIVATE   WATS. 

Sec.  500.  As  to  ways  of  necessity.  A  way  of  neces- 
sity exists  where  a  conveyance  has  been  made  and  the  grantee  has 
no  means  of  access  or  egress  except  over  the  land  of  the  grantor. 
Barnard  v.  Lloyd,  85  Cal.  131  (24  Pac.  Rep.  658).  The  owner 
of  a  city  lot,  fronting  on  a  street,  has  no  right  to  a  way  of  neces- 
sity to  the  rear  of  his  lot,  over  the  adjacent  land  of  his  grantor. 
Smithy.  Griffin,  14  Colo.  429  (23  Pac.  Rep.  90b)]  Fischer  v. 
Laack,  76  Wis.  313  (45  N.  W.  Rep.  104).  The  lessee  of  the 
first  floor  of  a  building,  the  upper  stories  of  which  are  reached  by 
an  elevator  or  stairway,  extending  from  the  lower  floor,  takes  the 
same  subject  to  a  way  of  necessity  for  the  lessees  of  the  upper 
floors  to  use  the  lower  floor  to  get  to  the  elevator  or  stairway. 
Bendict  v.  Barling,  (Wis,)  48  N.  W.  Rep  670.*  A  way  of  neces- 
sity is  to  be  stricly  construed  and  extends  no  farther  than  the 
necessity  which  creates  it.  Morse  v.  Bjsnson,  151  Mass.  440  (24 
N.  E.  Rep.  675). 

Sec.    691.    Miscellaneous  notes.    A    grantor  with 

covenants  of  warranty  is  estopped  to  claim  a  private  way  over  the 
premises  conveyed.  DeRochemont  v.  Railroad  Co, ,  64  N.  H. 
500  (15  Atl.  Rep.  131).  A  reservation  of  a  way  in  a  deed,  not 
specified,  means  a  reasonable,  covenient,  and  suitable  way,  which 
may  be  shown  by  parol  evidence.  Gardner  v.  Webster,  64  N.  H. 
520  (15  Atl.  Rep.  144).  The  nature  of  the  way  determines  its 
character,  and  a  way  for  agricultural  purposes  may  be  properly 
subjected  to  gates  and  bars  not  unreasonably  established.  Ames 
V.  Shaw,  82  Me.  379  (19  Atl.  Rep.  856).  Where  a  way  is 
obtained  by  adverse  use  alone,  its  extent  must  be  measured  by 
its  use;  but  this  rule  does  not  apply  to  ways  which  have  com- 
menced under  an  actual  and  recorded  location  describing  their 
width.  Pillshury  v.  Brown,  82  Me.  450  (19  Atl.  Rep.  858;  9 
L.  R.  A.  94). 

Occupation  of  land  and  the  use  of  way  appurtenant  thereto, 
is  evidence  of  a  title  to  the  land  and  a  right  to  use  the  way. 
Ahapine  v.  Shaw,  150  Mass  262  (22  N.  E.  Rep.  894).  Where  a 
way  of  necessity  to  a  highway  is  obstructed,  a  person  having  the 
right-of-way  may  cross  the  land  at  some  convenient  place  to  reach 
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the  highway.  Johnson  v.  Borson,  77  Wis.  593  (20  Am.  St.  Rep. 
146;  46  N.  W.  Rep.  815).  A  right-of-way  is  an  interest  in  land 
within  the  meaning  of  the  statute  of  frauds,  and  a  way  not  of 
strict  necessity  will  not  pass  by  implied  grant,  unless  it  be  ap- 
parently permanent,  obvious,  and  continuous.  Bonelli  Bros.  v. 
Blakemore,  66  Miss.  136  (14  Am.  St.  Rep.  550;  5  S.  E.  Rep. 
228).  The  owner  of  the  f&e  may  maintain  a  gate  at  the  place 
where  the  private  way  intersects  a  public  road.  Phillips  v. 
Dressier^  122  Ind.  414  (17  Am.  St.Rep.375;  24  N.  E.  Rep.  226). 

PURCHASE  MONET. 

Sec   692.    Defenses  to    actions  for    purchase 

money.  Until  the  vendee  has  surrendered  the  possession  or 
been  evicted  therefrom  he  cannot  defend  an  action  for  the  pur- 
chase money  upon  the  ground  of  a  failure  of  title  or  consideration. 
Rhorer  v.  Bila,  83  Cal.  51  (23  Pac.  Rep.  274).  A  vendee  in  a 
defense  to  an  action  for  purchase  money  may  show  "that  he  was 
induced  to  accept  title  and  promise  to  pay  the  purchase  money  by 
false  and  fraudulent  representation  of  the  vendor.  Dishrow  v. 
HarHs,  122  N.  Y.  362  (25  N.  E.  Rep.  356).  Where  the  pur- 
chase money  is  made  payable  on  condition  that  the  title  be  made 
good,  a  noncompliance  with  the  condition  is  a  good  defense. 
Hoke  V.  Jones,  33  W.  Va.  501  (10  S.  E.  Rep.  775).  A  vendee 
cannot  set  off  costs  expended  by  him  in  resisting  an  adverse  claim 
to  the  land.  Smith  v.  Parsons,  33  W.  Va.  644  (11  S.  E.  Rep. 
68). 

Sec  593.  Miscellaneous  notes.  In  Pennsylvania  it 
is  held  that  a  vendor  may  enforce  the  payment  of  the  purchase 
money  by  an  action  of  ejectment  against  vendee  in  possession. 
Brown  v.  Devitt,  131  Pa.  St.  455  (19  Atl.  Rep.  80).  Where  the 
vendor  has  no  title  at  the  time  of  the  sale,  the  vendee  may  re- 
cover the  purchase  money  which  he  has  paid,  and  it  is  no  defense 
to  procure  and  tender  a  title  after  the  commencement  of  the 
action.  Lutz  v.  Compton,  77  Wis.  584  (46  N.  W.  Rep.  889). 
A  purchase  mone}^  mortgage  lien  is  not  barred  by  the  statute  of 
limitations  until  twenty  years  have  elapsed  from  the  time  the  cause 
of  action  accrued.  Leonard  v.  Bin  ford,  122  Ind.  200  (23  N.  E. 
Rep.  704. 

QUIETING  TITLE. 

Sec.  694.  When  the  action  will  lie.  Jurisdiction 
to  remove  a  cloud  from  title  is  exercised  by  courts  of  chancery  in. 
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default  of  a  remedy  at  law  by  which  the  question  of  the  superior- 
ity of  apparently  conflicting  titles  may  be  tried  and  set  at  rest. 
Echoh  V.  Hubbard,  90  Ala.  309  (7  S.  Rep.  817);  LytleY.  Sande- 
fur,  (Ala.)  9  So.  Rep.  260 ;*  Ashurst  v.  McKenzie,  (Ala.)  9  So.  Rep. 
262;*  iS»»t7Av. /SmtVA,  150  Mass.  73(22  N.  E.  Rep.  437).  Un- 
founded claims  which  cloud  the  title,  no  matter  what  their  char- 
acter or  what  the  manner  of  their  assertion,  may  be  removed  by  a 
decree  quieting  the  title.  Wihon  v.  Wilson,  124  Ind.  472  (24  N. 
£.  Rep.  974) ;  but  it  is  held  that  the  mere  assertion  of  a  claim  is 
not  a  cloud  upon  the  title,  Welles  v.  Rhodes,  59  Conn.  498. 
The  action  will  not  lie  where  the  claim  is  void  on  its  face,  Mellen 
V.  Banning,  14  N.  Y.  Sup.  665;  Sloan  v.  Sloan,  25  Fla.  53; 
Borst  V.  Simpson,  90  Ala.  373  (7  S.  Rep.  814);  but  the  contrary 
is  held,  Kittle  v  Bellegarde,  86  Cal.  556;  Ellis  v.  -AT.  Pac.  R,  R,, 
77  Wis.  114  (45  N.  W.  Rep.  811).  In  California,  the  plaintiff 
must  have  the  legal  title,  Nidever  v.  Ayers,  83  Cal.  39  (23  Pac. 
Rep.  192);  Harrigany.  Mowry,  84  Cal.  456  (22  Pac.  Rep.  658; 
24  Pac.  Rep.  48);  in  Illinois  he  must  have  actual  possession  or 
allege  that  the  lands  are  unimproved  and  unoccupied,  Lundy  v. 
Lundy,  131  111.  493  (22  N.  E.  Rep.  337);  Mc.  Donald  v. 
White,  130  111.  438  (23  N.  E.  Rep.  599);  and  in  Kansas  he  must 
have  actual  possession  or  the  legal  title.  Wood  v.  NicoUon,  43 
Kan.  461  (23  Pac.  Rep.  587).  Where  the  title  is  equitable,  pos- 
session by  the  complainant  is  not  necessary,  Sloan  v.  Sloan,  25 
Fla.  "53.  The  rule  requiring  the  plaintiff  to  be  in  possession  is 
denied  in  Minnesota,  Redin  v.  Braiihan,  43  Minn.  283  (45  N.  W. 
Jlep.  445). 

Sec.  595.    Pleading  and  practice.  The  plaintiff  must 

allege  and  prove  a  good  title  in  himself,  Soria  v.  Stowe,  66  Miss. 
615  (6  S.  Rep.  317);  Wakefield  v.  Day,  41  Minn.  345  (43  N.  W. 
Rep.  71).  Sufficiency  of  proof,  Mendenhall  v.  Paris,  84  Cal.  193 
(23  Pac.  Rep.  1095).  Where  the  defendant  makes  a  defense  it  is 
not  necessary  for  the  plaintiff  to  introduce  evidence  to  show  that 
the  defendant  claims  an  interest  in  the  land.  Vaca  Val.  /?.  R. 
T.  Mansfield,  84  Cal.  560  (24  Pac.  Rep.  145).  Title  may  be 
quieted  on  notice  by  publication,  Bancroft  v.  Conant,  64  N.  H. 
151  (5  Atl.  Rep.  836).  All  parties  who  claim  any  adverse  inter- 
est in  the  land  may  be  made  defendants  though  their  claims  are 
not  connected,  Ellis  v.  North,  Pac.  R.  R.,  11  Wis.  114  (45  N. 
W.  Rep.  811);  and  a  decree  quieting  title  adjudicates  all  the 
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claims  of  parties  to  it,  Davis  y.  Lennen,  125  Ind.  185  (24  N.  E. 
Rep.  885).  Under  the  N.  T.  Code  an  allegation  <*that  the  defend- 
ants unjustly  claim  an  estate  in  fee  in  said  premises"  was  held 
insufficient,  Brown  v.  Teel,  13  N.  Y.  Sup.  142.  Where  the  action 
has  been  commenced  the  plaintiff  does  not  lose  his  right  to  prose- 
cute it  to  a  termination  by  a  conyeyance  of  the  lands,  where  the 
yendee  retains  part  of  the  consideration  until  the  title  is  cleared, 
Begoh  Y.  Eershei/,  (mch.)  48  N.  W.  Rep.  790.*  When  barred 
by  the  statute  of  limitations,  or  laches,  Morris  y.  McClary,  43 
Minn.  346  (46  N.  W.  Rep.  238) ;  Chase  y.  Kaynor,  78  lo.  449  (43 
N.  W.  Rep.  269).  In  Texas  conflicting  claims,  concerning  title 
to  real  estate,  are  determined  by  an  action  of  trespass.  Allen  y. 
Peters,  77  Texas  59  (13  S.  W.  Rep.  767);  Sayers  y.  Texas  Land 
4Sc  Mortgage  Co.,  78  Texas  244  (14  S.  W.  Rep.  578);  Murrell  y. 
Wright,  78  Texas  519  (15  S.  W.  Rep.  156);  Swink  y.  Motley,  78 
Texas  579  (14  S.  W.  Rep.  799);  Keller  y.  Hollingsworth,  78  Texas 
653  (15  S.  W.  Rep.  110). 

BXCORD  OF  DEEDS. 

Seo.  596.    Miscellaneous  notes.    Until  a  deed  has 

been  acknowledged  or  proyed  in  some  manner  prescribed  by  stat- 
ute, the  recording  officer  has  no  authority  to  put  it  on  his  books. 
Duke  y.  Markham,  105  N.  C.  131  (18  Am.  St.  Rep.  889;  10  S. 
E.  Rep.  1017);  JVctt?  England  Co.  y.  Cher,  84  Ga.  294;  &  Neil  y. 
Webster,  150  Mass.  572  (23  N,  E.  Rep.  235),  and  a  record  of  a 
deed  or  mortgage  not  legally  acknowledged  does  not  operate  as 
constructiye  notice.  Keeling  y.  Hoyt,  (Neb.)  48  N.  W.  Rep.  66.* 
Deeds  take  effect  from  the  date  of  their  recording.  Anthony  y. 
Wheeler,  130  111.  128  (22  N.  E.  Rep.  492;  17  Am.  St.  Rep.  281; 
Slater  Y.  Moore,  86  Va.  26  (9  S.  E.  Rep.  419);  and  where  the 
deed  is  entitled  to  be  recorded  it  is  deemed  recorded  from  the 
date  of  its  filing  for  record.  Kennard  y.  Mabry,  78  Tex.  151 
(14  S.  W.  Rep.  272).  Possession  under  an  unrecorded  deed  is 
equiyalent  to  registration  while  the  possession  lasts.  Hiller  & 
Co.  y.  Jones,  66  Miss.  636  (6  S.  Rep.  465).  As  to  what  is  notice 
of  an  unrecorded  deed,  see  Anthony  y.  Wheeler,  130  111.  128  (22 
N.  E.  Rep.  492;  17  Am.  St.  Rep.  281).  The  record  of  a  mort- 
gage, in  form  a  deed,  in  the'book  of  deeds  giyes  notice.  Ken- 
nard y.  Mabry,  78  Tex.  151  (14  S.  W.  Rep.  272).  A  recording 
officer  is  liable  on  his  bond  for  a  misregistration  of  instruments. 
Kivett  y.  Young,  106   N.  C.  567  (10  S.  E.  Rep.  1019).     A  yoid 
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title  is  not  validated  by  the  laches  of  a  prior  grantee  in  neglecting 
for  a  long  time  to  have  his  deed  recorded.  Chase  v.  Kaynor^  78 
Iowa,  449  (43  N.  W.  Bep.  269).  In  the  absence  of  an  adjudi- 
cated right  to  have  some  record  or  portion  thereof  cancelled  or 
expunged,  a  mandamus  will  not  lie  to  compel  a  recorder  of  con- 
veyances to  cancel  his  inscriptions  showing  title.  Baymond  v. 
Vaiereet  al.  42  La.  488  (7  So.  Rep.  900.) 

BEDEHPTION. 

Seo.  697.  MiBCellaneous  notes.  A  Judgment  creditor 
may  redeem  from  a  prior  sale  although  his  judgment  may  not  be 
a  lien,  Pecue  v.  RitiJiie,  132  111.  638  (24  N.  E.  Rep.  433);  but  a 
judgment  creditor  can  not  redeem  from  his  own  sale,  Horn  v. 
Indianapolis  Bank,  125  Ind.  381  (25  N.  E.  Rep.  558).  The  wife 
may  redeem  from  a  foreclosure  sale  of  her  husband's  ifiealty, 
Vaughan  v.  Dou>den,  126  Ind.  406  (26  N.  E.  Rep.  74).  It  is  held 
that  there  can  be  no  redemption  from  a  receiver's  sale,  Watktns 
v.  Minn.  Thresher  Manf.  Co,,  41  Minn.  150  (42  N.  W.  Rep.  862). 
The  assignee  of  a  junior  mortgage  may  redeem  from  a  foreclosure 
sale  had  on  a  prior  mortgage,  Tarhell  v.  Durant,  61  Yt.  516  (17 
Atl.  Rep.  44).  In  order  for  the  right  to  redeem  from  a  decree  of 
foreclosure  to  exist  it  is  not  necessary  that  it  contain  a  further 
order  that,  in  default  in  payment,  the  premises  shall  be  sold. 
Martin  v.  Ratcliff,  101  Mo.  255  (13  S.  W.  Rep.  1051 ;  20  Am.  St. 
Rep.  605).  The  time  for  redemption  may  be  extended  by  the 
agreement  of  the  parties.  Tice  v.  Russell,  43  Minn.  66  (44  N.  W. 
Rep.  886).  Redemption  from  parties  having  a  joint  interest  must 
be  made  by  payment  to  both.  Maddox  v.  Bramlett^  84  Ga.  84. 
Redemption  money  may  be  paid  by  a  check  of  a  responsible  party 
on  a  solvent  bank.  Sardeson  v.  Menage^  41  Minn.  314  (43  N.  W. 
Rep.  66).  After  receiving  the  redemption  money  a  party  can  not 
question  the  right  of  the  redemptioner  to  have  redemption.  Pear- 
son y.  Pearson,  131  111.  464  (23  N.  E.  Rep.  418).  It  was  held 
that  where  a  land  owner  having  a  right  to  redeem  from  a  tax 
sale,  applies  to  the  proper  officer  to  leam  the  amount  necessary 
to  redeem,  and,  upon  being  told  the  amount,  pays  it  and  takes  a 
certificate,  that  is  a  redemption  in  law,  though  the  amount  de- 
manded and  paid  be  too  small.  Hintrager  v.  Mahoney,  78  lo.  537 
(43  N.  W.  Rep.  522).  A  mortgagee  in  possession  can  not  embar- 
rass the  right  to  redeem  by  making  improvements.     Horn  v. 
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Indianapolis  Bank,  125  Ind.  381  (25  N.  E.  Rep.  558);  but  a  pur- 
chaser at  a  foreclosure  sale  in  good  faith  under  the  belief  that  he 
acquired  title  is  entitled  to  improvements  made  as  against  a  bill 
to  redeem,  iiartin  v.  Ratcliff,  101  Mo.  254  (13  8.  W.  Rep. 
1051;  20  Am,  St.  Rep.  605)..  When  an  action  will  lie  for  dam- 
ages  to  property  during  the  time  allowed  for  redemption.  Con^ 
way  V.  Sherman,  78  lo.  688  (43  N.  W.  Rep.  541).  For  particu. 
lar  cases  on  the  subject  of  redemption,  see  WiUard  v.  Finnegan, 
42  Minn.  476  (44  N.  W.  Rep.  985;  8  L.  R.  A.  50);  Cook  v.  Mc. 
Farland,  78  lo.  528  (43  N.  W.  Rep.  519);  Bleckman  v.  Butler, 
77  lO.  128  (41  N.  W.  Rep.  593). 

BEFOBMATION  OF    DEEDS. 

Sec  598.  Miscellaneous  notes.  The  deed  of  a  mar- 
ried woman  not  acting  as  a  feme  sole  cannot  be  reformed,  Boto- 
den  V.  Bland,  53  Ark.  53  (13  S.  W.  Rep.  420).  A  complaint  to 
reform  a  written  instrument  on  account  of  a  mistake  in  its  execu- 
tion should  allege  facts  and  not  conclusions.  Ilyland  v.  Hyland, 
19  Or.  51  (23  Pac.  Rep.  811).  The  mistake  must  be  mutual. 
Fehlburyy.  Cosine,  16  R.  I.  162.  The  evidence  must  be  strong, 
clear  and  convincing  to  justify  the  correction  of  a  mistake  which 
is  not  mutual  or  the  result  of  fraud  or  deception.  Pennyhacker 
V.  Laidley,  33  W.  Va.  624  (11  S.  E.  Rep.  39).  To  relieve  against 
the  terms  of  a  real  contract  on  the  ground  of  mistake,  it  must 
be  shown  bj  clear  and  satisfactory  evidence  that  there  has  been 
a  mistake,  and  also  the  exact  terms  that  the  contract  should  have 
contained.     Moore  v.  Giesecke,  76  Texas  543  (13  S.  W  Rep.  290). 

BENTS. 

Sec.  699.  Miscellaneous  notes.  One  cannot  main- 
tain an  action  for  rent  unles  he  has  the  title  to  the  land  or  is  the 
assignee  of  the  rents  and  profits.  Garlington  v.  Copeland,  32 
S.  G.  57.  To  sustain  an  action  for  rent  there  must  be  a  promise 
express  or  implied.  Swift  &  Co,  v.  New  Durham  Lumber  Co, , 
64  N.  H.  53  (5  Atl.  Rep.  903);  Durhell  v.  Emery,  64  N.  H.  223 
(9  Atl.  Rep.  97);  Cook  v.  Medhury,  150  Mass.  499  (23  N.  E.  Rep. 
225).  One  occupying  under  an  executory  contract  of  purchase  is 
not  liable  for  rent  Bishop  v.  Clark,  82  Me.  632  (20  Atl.  Rep. 
88).  Upon  the  sale  of  land  rents  not  due  pass  to  the  purchaser 
Ileame  V.  Lewis,  78  Tex.  276  (14  S.  W.  Rep.  572);  and  a  pur- 
chaser at  a  judicial  sale  has  the  right  to  the  rents  from  the   date 
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of  sale.  Amhletony.  Dyer,  53  Ark.  224  (13  8.  W.  Kep.  926); 
KirJcpatrtck  <k  Co.  v.  Boyd^  90  Ala.  449  (7  S.  Rep.  913).  A  Jun- 
ior  mortgagee  has  no  claim  on  the  rents  of  the  mortgaged  prem- 
ises until  the  senior  mortgage  is  satisfied.  Jefferson  v.  Edrxng- 
ton,  53  Ark.  545  (14  S.  W.  Rep.  99;  903). 

In  an  action  for  the  recovery  of  lands  and  damages  for 
their  detention  rents  are  recoverable.  Ammont  v.  Dwyer,  78 
Tex.  639  (15  8.  W.  Rep.  1049).  Improvements  made  by  an 
occupant  may  may  be  set  off  against  a  claim  for  rent  asserted 
against  him.  Jeff  ergon  v.  Edrxngton,  53  Ark.  545  (14  8.  W. 
Bep.  99;  903).  In  California  rents  and  profits  pass  to  the 
administrator;  Washington  v.  Black,  83  Gal.  290  (23  Pac.  Rep. 
300);  but  the  rule  is  otherwise  in  Pennsylvania,  MerkeVs 
estate,  131  Pa.  8t.  584  (18  Atl.  Rep.  931).  As  to  when  exe- 
cutor is  chargeable  with  rent,  Davis  v  Hughs,  86  Va.  909 
(11  8.  E.  Rep.  488).  Where  one  defends  an  action  of  rent 
on  the  ground  that  he  had  terminated  the  lease  under  which 
he  occupied  the  premises  in  accordance  with  its  terms  must 
show  a  strict  compliance  with  such  provisions  of  the  lease. 
Hendry  v.  Squier,  126  Ind.  19  (25  N.  E.  Rep.  830;  9  L.  R. 
A.  798).  A  defendant  in  x)ossession  of  lands  is  not  liable  for 
rent  during  the  time  he  was  prevented  from  the  collection  of 
the  rents  by  a  judicial  seizure  of  the  property  at  the  instance 
of  such  plaintiff.  Garlington  v.  Copeland,  32  8.  C.  57.  A 
lessee  who  takes  a  conveyance  from  his  lessor  to  go  into  effect 
at  the  expiration  of  his  lease  is  liable  for  the  rents  until 
.iat  time.  Wilbur  v.  Nichols,  61  Vt.  432  (18  Atl.  Rep 
154).  But  where  the  lessee  becomes  in  equity,  the  vendee  of 
the  lessor  waiting  for  a  conveyance,  his  liability  tor  rent  ceases. 
Bangs  V.  Barrett,  16  R.  I.  615.  A  mortgagee  who  takes  pos- 
session is  held  accountable  for  the  rents  and  profits.  Oaskell 
V.    Yiguensney,  122  Ind.  247  (23  N.   E.  Rep.   791). 

BIQHT  OF  WAY. 

Sec.  600.  Damages-Assessment-Measure  of  dam- 
ages. Where  condemnation  proceedings  are  resorted  to  for  the 
purpose  of  acquiring  a  right  of  way,  the  assessment  of  damages 
will  be  presumed  to  include  all  damages  which  in  the  future  may 
result.  White  v.  Chicago,  St.  L.  &  P.  JR.  Co,,  122  Ind.  317 
(23  N.  E.  Rep.  782), 

Damages  resulting  from  the  construction  of  a  railroad  belong 
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to  the  then  owner  and  do  not  not  pass  to  his  vendee.  Evans  v. 
Savannah  iSc  Western  R,  J?.,  90  Ala.  64  (7  S.  Rep.  758);  nor  to 
his  devisee,  GrisxcoU  v.  M.  E.  R,  Co.,  122  N.  Y.  102  (25  N.  E. 
Bep.  331).  In  order  for  an  abutting  owner  to  recover  damages 
on  account.of  a  railroad  in  a  highway,  he  mnst  suffer  some  special 
injury.  Lake  Erie  df  W.  R.  R.  Co.  v.  Scott,  132  111.  429  (24  N. 
E.  Rep.  78).  Inconvenience  to  adjoining  land,  and  damage  from 
fire  to  buildings,  fences,  timber,  etc,  may  be  considered.  St. 
Louis,  F.  S.  &  W.  R,  R.  Co.  v.  McAuUff,  43  Kan.  185  (23  Pac. 
Rep.  102).  Where  a  railroad  company  having  the  right  of  con-' 
demning  land,  enters  and  constructs  its  road  before  condemna- 
tion proceedings,  the  landowner  cannot  claim  its  improvements  in 
the  assignment  of  his  damages.  St.  Johnshury  <Sc  L.  C.  R.  R. 
Co.  V.  Willard,  61  Vt.  134  (15  Am.  St.  Rep.  886,  note]  17  Atl. 
Rep.  38).  Where  the  situation  and  surroundings  of  the  land, 
sought  for  railroad  purposes,  imparted  to  it  a  special  value  for 
such  purposes,  this  fact  being  shown,  the  landowner  is  entitled  to 
reap  the  benefit  of  it.  Currie  v.  Waverly,  etc, ,  R.  R.  Co, ,  52  N. 
J.  Law  381  (19  Am.  St.  Rep.  452).  The  compensation  which  the 
owner  is  entitled  to  receive  must  be  limited  to  the  tract,  a  por- 
tion of  which  is  actually  taken.  Currie  v.  Waverly,  etc. ,  R.  R. 
Co.,  (52  N.  J.  L.  381).  See  Cox\.  Railroad  Co.,  77  Iowa 
20  (41  N.  W.  Rep.  475).  For  construction  of  particular  grants 
of  right  of  way,  see  Vickshurg  <Se  M.  R.  R.  Co.  v.  Barrett, 
67  Miss.  579  (7  S.  Rep.  549);  Cherokee  db  D.  Ry.  Co.  v.  Renken, 
77  Iowa  316  (42  N.  W.  Rep.  307).  The  value  of  the  land  is  to  be 
determinedtit  the  time  of  the  taking.  San  Jose  dh  Almaden  R.  R,  Co. 
V.  Mayne,  83  Cal.  666  (23  Pac.  Rep.  522).  For  rules  governing 
the  measurement  of  damages,  and  evidence  admissible  in  deter- 
mining, see,  Leavenworth,  N.  <Sc  S.  Ry.  Co.  v.  Usher,  42  Kan. 
637  (22  Pac.  Rep.  734);  Rees  v.  Railroad  Co.,  135  Pa.  St.  629 
(20  Atl.  Rep.  149);  Chicago,  K.  ds  W.  Ry.  Co.  V.  Branson,  43 
Kan.  371  (23  Pac.  Rep.  495);  Sherlock  v.  Railroad  Co.,  130  111. 
403  (22  N.  E,  Rep.  844) ;  ZanA;aA:ce  cfe  ^S,  R.  R.  Co.  v.  Horan, 
131  111,  288  (23  N.  E,  Rep,  621);  Council  Grove,  0.  C  dh  0.  Ry. 
Co.  V.  Center,  42  Kan.  438  (22  Pac.  Rep,  574) ;  Chicago,  K.  & 
W.R.  R.  Co.  V.  Cosper,  42  Kan.  661  (22  Pac.  Rep.  634);  Otta- 
wa, 0.  C.  df  C.  O.  R.  R.  Co.  V.  Fisher,  42  Kan.  675  (22  Pac. 
Rep.  713);  Papooshek  v.  Railroad  Co.,  44  Minn.  195  (46  N.  W. 
Rep.  329);  Dudley  v.  Railroad  Co.,  77  Iowa  408  (42  N.  W.  Rep. 
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359);  Fin^erif  v.  Railroad  Co.,  78  Iowa 438  (43  N.  W.  Eep.  285); 
Montana  Ry.  Co,  v.  Warren^  137  U.  S.  348;  Muller  v.  Railway 
Co.,  83  Cal.  240  (23Pac.  Rep.  265);  Sloan y.  Railroad  Co,,  131 
Pa.  St.  568  (18  AU.  Bep.  903). 

Sec.   601.    Agreements    and   grants.     Where   no 

width  of  the  right  of  way  is  specified  in  a  grant  thereof  it  is  not 
neccssarilj  implied  that  the  railroad  company  acquires  land  to 
the  extent  which  it  might  have  acquired  by  condemnation  pro- 
ceedings. Ft.  Wayne  C  dh,  L.  R.  R.  v.  Sherry,  126  Ind.  334 
(25  N.  E.  Rep.  898;  10  L.  R.  A.  48).  See  Baryis  v.  Kan.  City 
C  dc  S.  Ry.,  100  Mo.  210  (13  S.  W.  Rep.  680).  A  grant  of  a 
*<right  of  way"  to  a  railroad  passes  only  an  easement,  the  fee 
remaining  in  the  landowner.  Smith  v.  Holloway,  124  Ind.  329 
(24  N.  E.  Rep.  886).  A  condition  in  a  grant  of  right  of  way 
providing  for  a  reverter  of  the  land  whenever  it  is  not  used  for 
railroad  purposes  is  valid  and  enforceabla  Hickox  v.  Railway, 
78  Mich.  615  (44  N.  W.  Rep.  143).  An  agreement  to  convey  a 
right  of  way  to  a  railroad  covers  all  damages.  Updeyrove  v. 
Railroad  Co.,  132  Pa.  St.  540  (19  Atl.  Rep.  283;  7  L.  R.  A. 
213);  and  where  the  land  owner  conveyed  a  right  of  way  to  the  rail- 
road after  its  construction  he  was  held  to  have  thereby  consented 
to  the  maintenance  of  the  road  although  damages  subsequently 
resulted  to  his  land.  RadJee  v.  Minneapolis  dc  St,  L.  R.  i?.,  41 
Minu.  350  (43  N.  W.  Rep.  6).  A  covenant  in  a  grant  of  a  right 
of  way  regulating  the  drainage  of  water  runs  with  the  land. 
Penden  v.  Chicago  R.  L  &  P.  R.  R,,  78  lo.  131  (42  N.  W.  Rep. 
625).  An  agreement  which  gives  a  right  of  way  to  a  railroad 
company  over  a  certain  tract  of  land,  in  so  far  as  it  attempts  to 
exclude  other  railroads  from  acquiring  a  right  of  way  over  the 
same  tract  is  void.  Kettle  Riv,  R.  R.  Co.  v.  Eastern  Ry.  Co. , 
41  Minn.  461  (43  N.  W.  Rep.  469;  6  L.  R,  A,  111).  Where  the 
right  of  way  has  been  granted  in  consideration  that  no  more  land 
shall  be  taken  for  railroad  purposes,  a  condemnation  of  other 
land  cannot  be  had,  except  upon  the  payment  of  compensation 
therefor  and  also  for  that  which  was  obtained  by  such  grant. 
Cornwall  V.  Louisville  &  N.  R.  Co.,  87  Ky.  80(7  S.  W.  Rep, 
553;  9  Ky.  Law  Rep.  924).  A  right  of  way  donated  to  a  rail- 
way corporation  which  does  not  exist  to  revert  to  the  donor  if  said 
road  is  not  built  cannot  be  transferred  to  another  company. 
Provost  V.  Railroad  Co.,  42  La.  809  (8  So.  Rep.  584). 
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Sec.  602.    As  to  when  a  railroad  will  be  treated 

as  a  trespasser.  A  railroad  company  entering  in  violation  of 
the  law  is  a  trespasser.  Savannah  F.  &  W.  R^  R.  v.  Davis^  25 
Fla.  917;  bat  where  the  company  has  a  right  to  enter  and  con- 
struct its  road,  it  is  not  a  trespasser,  and  the  land  owner's  proper 
remedy  is  by  condemnation.  Land  v.  Railroad^  107  N.  C.  72. 
Where  the  landowner  consents  to  the  construction  and  comple- 
tion of  a  railroad  across  his  land,  he  cannot  maintain  ejectment, 
injunction,  or  trespass  against  it.  Oliver  v.  Railway  Co.,  131  Pa. 
St.  408  (17  Am.  St.  Rep.  814,  note]  19  Atl.  Rep.  47);  Denver  dh 
S,  F,  Ry,  Co,  V.  School  District,  14  Colo.  327  (23  Pac.  Rep. 
978);  Strickler  v.  Railroad  Co.,  125  Ind.  412  (25  N.  E.  Rep. 
455) ;  Louisville,  N.  0,  dh  T.  Ry.  Co.  v.  Day,  67  Miss.  227  (7  8. 
Rep.  349). 

Sec.  603.  Miscellaneous  notes.  A  railroad  company, 
by  causing  the  location  of  its  road  to  be  recorded  in  the  proper 
office,  acquires  a  prior  right  to  construct  its  road  on  the  line  of 
such  survey,  as  against  another  company  which,  subsequent  to 
such  record,  but  before  the  condemnation  of  the  land,  has  pur- 
chased it  from  the  owner.  Barre  Railroad  Co.  v.  Railroad  Cos., 
61  Vt.  1  (15  Am.  St.  Rep.  887,  note;  17  Atl.  Rep.  923).  Where 
a  right  of  way  is  given  to  a  railroad  company  over  certain  lands 
by  an  act  of  the  legislature,  which  is  repealed  before  the  location 
and  construction  of  the  railroad,  such  railroad  secures  no  right  of 
way  by  a  subsequent  construction  of  its  road  over  such  land. 
Roberts  y.  Railroad  Co ,  43  Kan.  102  (22  Pac.  Rep.  1006).  The 
rights  of  a  railroad  company  in  respect  to  crossing  the  track  of 
another  company.  Chicago,  St.  L.  db  P.  R.  R.  Co.  v.  Railroad 
Co.,  126  Ind.  513  (26  N.  E.  Rep.  204);  United  Cos.  v.  National 
Docks,  etc,  Co ,  52  N.  J.  Law  90.  A  possible  reverter  is  never 
contemplated  in  the  assessment  of  damages  for  lands  taken  by  a 
railroad;  the  appropriation  is  regarded  as  permanent,  and  the 
damages  are  awarded  on  that  basis.  Miner  v.  Railroad  Co.,  123 
N.  Y.  242  (25  N.  E.  Rep.  339).  A  railroad  company  is  not 
entitled  to  a  right-of-way  through  the  public  lands  of  the  United 
States,  as  against  one  in  possession  of  such  lands,  until  it  has 
complied  with  the  act  of  Congress  of  March  3rd,  1875,  requiring 
it  to  file  with  the  Secretary  of  the  Interior  articles  of  incorpora- 
tion and  due  proof  of  its  organization.  Larson  v.  0.,  R.  dh  N". 
Co.,  19  Or.  204  (23  Pac.  Rep.  974). 
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SPECIFIC    PERFORMANCE. 

Seo.  604.  As  to  when  it  will  be  decreed.  The  party 

seeking  specific  performance  must  act  with  due  diligence,  Ford 
t,  Euker,  86  Va.  75  (9  S.  E.  Rep.  600);  Calanchini  y.  Bran- 
Btetter,  84  Gal.  249  (24  Pac.  Hep.  149);  and  he  may  by  his  laches 
loose  his  his  right  to  have  specific  performance.  Penrose  v. 
Leeds,  46  N.  J.  Eq.  294 ;  Comhs  v.  Scott,  76  Wis.  662  (45  N.  W. 
Rep.  532).  It  is  held  that  specific  performance  will  not  lie  where 
there  is  an  adequate  legal  remedy  for  breach  of  contract.  Mc- 
Carter  y.  Armstrong,  32  S.  C.  203  (8  L.  R.  A.  625);  Chicago, 
M.  &  St.  P.  Ry,  Co,  V.  Durant,  44  Minn.  361  (46  N.  W.  Rep. 
676).  An  executory  contract  to  convey  land,  in  consideration  of 
support  to  be  furnished,  will  not  be  specifically  enforced.  Den- 
lar  V.  Hile,  123  Ind.  68  (24  N.  E.  Rep.  170);  Flower  v.  Cruik- 
shank,  77  Iowa  110  (41  N.  W.  Rep.  587).  Specific  performance 
will  not  be  enforced  to  the  injury  of  a  subsequent  bona  fide  pur- 
chaser. Walker  v.  Cameron,  78  Iowa  315  (43  N.  W.  Rep.  199); 
nor  where  injustice  will  result.  Ford  v.  Euker,  86  Va.  75  (9  S. 
E.  Rep.  500).  In  order  for  a  contract  to  be  specifically  enforced 
it  must  be  mutual  in  its  application  and  in  its  remedy.  Shenan- 
doah Valley  R.  R.  Co.  v.  Dunlop,  86  Va.  346  (10  S.  E.  Rep. 
339).  There  are  exceptions  to  this  rule.  Calanchini  v.  Bran- 
stetter,  84  Cal.  249  (24  Pac.  Rep.  U9) ,  Davis  y.  Roberts,  89  Ala. 
402  (18  Am.  St.  Rep.  126;  8  S.  Rep.  114).  It  is  held  that  it  is 
not  indispensable,  that  at  the  conclusion  of  the  agreement  there 
shall  be  a  mutuality  of  remedy.  Brown  v.  Hunger,  42  Minn. 
482  (44  N.  "W.  Rep.  519).  Specific  performance  will  not  be  de- 
creed, unless  the  court  can,  at  the  time,  enforce  the  contract  on 
both  sides.  Al worth  v.  Seymour,  42  Minn.  526  (44  N.  W.  Rep. 
1030).  Although  an  oral  agreement  to  rescind  a  written  contract 
for  sale  of  land  cannot  be  specificially  enforced,  it  may  be  a 
defense  to  an  action  to  enforce  the  original  agreement.  Perry 
v.  McLain,  66  Miss.  145  (5  S.  Rep.  518).  A  promise  to  make  a 
gift  cannot  be  specifically  enforced,  nor  can  an  executory  con- 
tract which  is  without  consideration.  Walton  v.  Wittingham,  46 
N.  J.  £q.  429.  Contracts  concerning  personal  property  may 
sometimes  be  specifically  enforced.  Paddock  v.  Davenport,  107 
N.  C.  710.  A  contract  which  is  unfair  or  tainted  with  fraud  can- 
not be  specifically  enforced.  Clark  v.  Maurer,  77  Iowa  717  (42 
N.  W.  Rep.  522);     McElroy  v.  Maxwell,  101  Mo.  294  (13  S.  W. 
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Kep.  1).  The  right  to^ specific  performance  by  the  decree  of  a 
court  of  equity  rests  in  judicial  discretion,  and  may  be  granted 
or  withheld  upon  a  consideration  of  all  the  circumstances  and  in 
the  exercise  of  sound  discretion.  Miles  v.  2>.  F.  I.  (7o.>  125  N. 
Y.  294  (26  N.  E.  Rep.  261) ;  Fishhurne  v.  Ferguson,  85  Va.  321 
(7  S.  E.  Rep.  361);  Combs  v.  Scott,  76  Wis.  662  (45  N.  W.  Rep. 
532).  An  agreement  among  heirs,  made  before  the  death  of  the 
ancestor,  may  be  enforced  after  his  death,  where  it  has  been 
acted  upon,  ffoyt  v.  ffoi/t,  61  Vt.  413  (18  Atl.  Rep..  313).  For 
particular  cases,  see  Ohio  River  Ry,  Qo,  v.  Sehon,  33  W.  Va. 
559  (11  S.  E.  Rep.  18).  The  equitable  consideration  for  which  a 
court  may  refuse  specific  performance  must  have  some  connec- 
tion with  the  contract  itself.  Thompson  v.  Winter,  42  Minn. 
121  (43  N.  W.  Rep.  796;  6  L.  R.  A.  236).  Mere  inadequacy 
of  consideration  is  not  a  ground  for  refusing  specific  performance, 
unless  it  be  so  great  as  to  *  <shock  the  conscience. "  Watson  v. 
Doyle,  130  111.  415  (22  N.  E.  Rep.  613).  Where  a  husband  and 
wife  own  property  jointly,  a  contract  to  sell,  signed  by  the  hus- 
band, cannot  be  enforced  against  the  wife.  Shipman  v.  Camj)- 
hell,  79  Mich.  82  (44  N.  W.  Rep.  171).  One  who  has  failed  to 
perform  his  contract  cannot  have  specific  performance  unless 
such  failure  is  the  fault  of  the  other  party.  Powell  v.  Higley, 
90  Ala.  103  (7  S.  Rep.  440). 

Sec.  605.  Demand  and  tender.  Where  the  defend- 
ant has  put  it  out  of  his  power  to  execute  the  contract,  it  is  not 
necessary  that  the  plaintiff  make  a  tender  of  performance.  Neshit 
V.  Miller,  125  Ind.  106  (25  N.  E.  Rep.  148).  Where  the  con- 
tract  does  not  make  a  demand  essential  to  the  right  of  the  vendor 
to  enforce  performance,  it  is  sufiQcient  if  he  offers  to  perform  in 
his  complaint.  Irvine  v.  Hawkins,  20  Nev.  384  (22  Pac.  Rep. 
240).  The  plaintiff  must  show  himself  ready  and  willing  to  do 
all  that  he  ought  in  good  conscience  to  do.  Datz  v.  Phillips, 
136  Pa.  St.  203  (21  Am.  St.  Rep.  864);  Bryan  v.  Henderson,  88 
Tenn.  23  (12  S.  W.  Rep.  338);  Haggerty  v.  Elyton  Land  Co.,  89 
Ala.  428  (7  S.  Rep.  651). 

Sec  606.  Married  women.  Where  the  wife  takes 
title  as  a  mere  naked  trustee,  specific  performance  may  be  en- 
forced against  her.  Bash  v.  Cella,  52  Ark.  378  (12  S.  W.  Rep. 
783).  The  contract  of  a  married  woman,  made  in  violation  of  the 
statute,  cannot  be  specifically  enforced.     Jackson  d?    Tliomas  v. 
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Torrence,  83  Cal.  521  (23  Pac.  Bep.  695).  la  Missouri  a  married 
woman  cannot  be  compelled  to  specifically  perform  a  contract  for 
the  sale  of  her  legal  estate  in  land.  Rush  v.  Brown,  101  Mo.  586 
(US.  W.  Rep.  735);  Ghcin  v.  Smurr,  101  Mo.  550(14  8.  W. 
Bep.  731).  See  State  v.  Clay,  100  Mo.  571  (13  S.  W.  Kep.  827). 
In  Arkansas, ' specific  performance  of  a  married  woman's  written 
contract  to  convey  her  land  will  not  be  decreed,  Bowden  v.  Bland, 
53  Ark.  53  (13  S.  W.  Rep.  420).  ' 

Sec.  607.    Parties,  pleading,   and   practice.    A 

complaint  stating  saflScient  facts,  is  not  bad  becaase  it  prays  for 
specific  performance  or  damages.  Henry  v.  McKittrick,  42  Kan. 
485  (22  Pac.  Rep.  576).  Where  the  contract  provides  for  the  con- 
veyance of  land  and  the  payment  of  money,  the  complaint  may 
seek  specific  performance  and  jadgment  for  the  payment  of  the 
money.  Mann  v.  HigginB,  83  Cal.  66  (23  Pac.  Rep.  206).  It  is 
not  necessary  that  the  complaint  allege  that  it  is  possible  for  the 
defendant  to  perform  the  contract.  Hannah  v.  Borden,  46  N.  J. 
Eq.  468.  Where  a  land  contract  has  been  assigned,  the  assignee 
should  be  made  a  party  in  an  action  for  specific  performance. 
Atchison,  T,  <h  S,  F.  Ry.  Co,  v.  Benton,  42  Kan.  698  (22  Pac. 
Rep.  698).  The  Statute  of  Frauds  as  a  defense.  Brundige  v. 
Blair,  43  Kan.  364  (23  Pac.  Rep.  482) ;  J/e*»morc  v.  Cunningham, 
78  Mich.  623  (44  N.  W.  Rep.  145).  Where  a  purchaser  has  taken 
possession  and  made  \raluable  improvements  in  pursuance  of  the 
contract,  and  afterwards  files  a  bill  to  enforce  specific  perform- 
ance, but  fails  to  make  such  a  case  as  entitles  him  to  that  relief, 
the  bill  may  be  retained  for  the  purpose  of  allowing  him  compen- 
sation, if  he  is  without  a  remedy  at  law,  Powell  v.  Higley,  90 
Ala.  103  (7  S.  Rep.  440). 

STATUTE  OF  FRAUDS. 

Sec.   608.    Sufficiency,  of   Memorandum.     Any 

agreement,  properly  executed,  for  the  sale,  exchange,  or  conve}-- 
ance  of  real  property,  is  suflScient  if  it  contains  the  essential  terras 
of  the  contract,  expressed  with  such  certainty  that  they  may  be 
understood  from  the  instrument  Itself.  Brown  v.  Hunger,  42 
Minn.  482  (44  N.  W.  Rep.  619).  It  is  suflacient  if  it  is  signed 
by  the  party  to  be  charged.  Hodges  v.  Rowing,  58  Conn.  12  (18 
Atl.  Rep.  979 ;  7  L.  R.  A.  87).  It  may  consist  of  letters  or 
other  written  communications  between  the  parties.     Bayne  v. 
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Wiggins,  139  U.  S.  210.  A  contract  of  Bale  signed  only  by  the 
vendee  is  not  admissible  in  evidence  against  the  vendor,  Ever- 
hart  v.  Dolph,  133  Pa.  St.  628  (19  Atl.  Rep.  431).  The-follow- 
ing  memorandum  was  held  insufficient:  <<  $200.  New  Albany, 
April  23d,  1887.  Received  of  J.  B.  Wilstach  two  hundred  dol- 
lars as  part  purchase  money  of  a  lot  at  12, 560.  Balance  twenty- 
three  hundred  and  sixty  dollars.  Geo.  Heyd,  Admr.  Est.  Jacob 
Heyd,  <<and  endorsed  on  the  reverse  side  were  the  words  (<The 
Lot  No.  14  Ekin  Ave."  Wilstach  v.  Seifd,  122  Ind.  674  (23  N. 
E.  Rep.  963).  The  form  of  the  writing  is  immaterial ;  any  memo- 
randum giving  the  essential  terms  of  the  contract,  so  that  they 
may  be  understood,  is  sufficient,  Lake-side  Land  Co  v.  Dromgoohj 
89  Ala.  505  (7  S.  Rep.  444).  The  memorandum  must  contain  the 
substantial  terms  of  the  contract.  Messmore  v.  Cunningham^  78 
Mich.  623  (44  N.   W.  Rep.  145). 

Sec.  609.  Parol  sale  or  gift.  An  executed  parol 
gift  of  land  may  be  upheld.  Wells  v.  Davis,  77  Texas  636  (14 
S.  W.  Rep.  237) ;  but  where  one  seeks  to  take  a  parol  gift  out  of 
the  statute  of  frauds,  on  account  of  part  performance,  he  must 
clearly  establish  the  gift,  and  the  acts  relied  on  as  a  part  perfor- 
mance should  be  equally  clear  and  definite  and  referable  exclu- 
sively to  the  alleged  gift.  Truman  v.  Truman,  79  Iowa  506  (44 
N.  W.  Rep.  721).  See  Walters  v.  Walters,  132  111.  467  (23  N. 
E.  Rep.  1120).  A  parol  contract  for  the  sale  of  land,  under 
which  possession  has  been  taken  and  improvements  made,  may 
be  enforced.  Schuey  v.  Schaeffer,  130  Pa.  St.  16  (18  Atl.  Rep. 
544;  549).  It  is  held  that  an  agreement  to  convey  land  cannot 
be  shown  by  parol  proof.  Fortesque  v.  Crawford,  105  N.  C.  29 
(10  S.  E.  Rep.  910).  In  order  to  enforce  a  parol  contract,  the 
evidence  must  clearly  establish  it.  Wiley  v.  Colston,  86  Va.  520 
(10  S.  E.  Rep.  507).  See  Snyder  v.  Snyder,  77  Wis.  95  (45  N. 
W.  Rep.  818).  Money  paid  in  pursuance  of  a  parol  purchase  of 
land  may  be  recovered  when  the  contract  is  not  enforceable. 
Fressnell  V.  Lundin,  44  Minn.  551  (47  N.  W.  Rep.  161).  A 
parol  promise  to  reconvey  land  is  void,  whether  made  before  or 
after  the  conveyance  to  the  promisor.  Clearman  v.  Cotton,  66 
Miss.  467  (6  S.  Rep.  156).  The  statute  of  Alabama  requiring 
contracts  for  the  sale  of  land  to  be  in  writing  signed,  excepts 
from  its  operation  cases  in  which  the  purchase  money,  or  a  por- 
tion of  it,  has  been  paid,  and  the  purchaser  put  in  possession  by 
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the  seller.  McLure  v.  Tennille,  89  Ala.  572  (8  S.  Rep.  60).  .  An 
agreement  to  convey  land,  void  on  account  of  the  statute  of  frauds, 
furnishes  no  consideration  for  a  promise  to  pay  the  purchase 
price.     DucettY.  Wolf,  81  Mich.  311  (45  N.  W.  Rep.  829). 

Sec.  610.    Parol  contracts  other  than  sales.    A 

contract  of  partnership  for  mining  lands,  may  be  made  in  parol. 
Meagher  v.  Reed,  14  Colo.  335  (24  Pac.  Rep.  681 ;  9  L.  R.  A. 
455).  A  verbal  agreement  to  purchase  land  and  convey  it  in  dis- 
charge of  a  debt  is  void.  McDonald  v.  Maltz,  78  Mich.  685  (44 
N.  W.  Rep.  337).  In  Minnesota  it  is  held  that  a  parol  lease  for 
the  term  of  one  year,  to  commence  in  the  future,  is  invalid.  JeU 
lett  V.  Rhode,  43  Minn.  166  (45  N.  W.  Rep.  13;  7  L.  R.  A.  671). 
But  the  contrary  is  held  in  Mississippi.  McCroy  v.  Toney,  66 
Miss.  233  (5  S.  Rep.  392).  Under  the  North  Carolina  Code  it  ia 
held  that  a  contract  respecting  land  may  be  part  verbal  and  part 
in  writing,  unless  the  written  purports  to  embrace  all  of  the  con- 
tract.    McGee  v.  Craven,  106  N,  C.  351  (11  S.  E.  Rep.  375). 

Sec.  611.  Part  performance.  Where  a  parol  sale  of 
land  is  executed  by  the  taking  of  possession,  payment  of  the 
purchase  money,  and  the  making  of  valuable  improvements,  the 
vendee  is  entitled  to  specific  performance.  McWhinne  v.  Martin, 
77  Wis.  182  (46  N.  W.  Rep.  118);  Harold  y.  Sumner,  78  Texas 
581  (14  S.  W.  Rep.  995);  Swales  v.  Jackson,  126  Ind.  282  (26 
N.  E.  Rep.  62).  Possession  and  the  making  of  valuable  im- 
provements, in  pursuance  to  parol  contracts  for  the  sale  of  land 
will  take  it  out  of  the  operation  of  the  statute  of  frauds.  Calan- 
chilli  V.  Branstetter,  84  Cal.  249  (24  Pac.  Rep.  149);  Morrison  v. 
Herrick,  130  111.  631  (22  N.  E.  Rep.  637).  Acts  of  part  per- 
formance must  refer  exclusively  to  the  contract  Morrison  v. 
^ Herrick,  130  111.  631  (22  N.  E.  Rep.  537).  A  parol  lease,  for  a 
term,  which  the  statute  of  frauds  requires  to  be  put  in  writing, 
may  be  enforced,  possession  having  been  taken  and  improvements 
made  by  the  lessee  in  pursuance  to  such  lease.  Morrison  v.  Her- 
rick,  130  111.  631  (22  N.  E.  Rep.  537).  The  mere  continuing  in 
possession  is  not  such  a  taking  of  possession  as  will  bring  the 
case  within  the  exception  of  the  statute  of  frauds.  Swales  v. 
Jackson,  126  Ind.  282  (26  N.  E.  Rep.  62).  Possession  is  suffi- 
cient part  performance  of  a  contract  to  take  it  out  of  the  opera- 
tion of  the  statute  of  frauds,  Hatfield  v.  Miller,  123  Ind.  463 
(24  N.  E.  Rep.  330). 
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STATUTE  OF  LIMITATIONS. 

See.  612.    As  to  when  the  statute  begins  to  run. 

In  case  of  an  express  trust  the  statute^does  not  begin  to  mn  nntil 
there  has  been  a  disclaimer  of  the  trust  and  the  person  affected 
has  notice  thereof.  Daugherty  v.  WJieelef^  125  Ind.  421  (25  N. 
E.  Rep.  542) ;  Dyer  v.  Waters,  46  N.  J.  Eq.  484.  The  statute 
does  not  run  against  a  claimant  of  public  lands  until  a  patent  has 
been  issued  to  him.  Churchill  v.  Sowards,  78  Iowa  472  (43  N. 
W.  Rep.  271).  Where  the  nuisance  is  of  a  permanent  character, 
its  existence  being  necessarily  *an  injury,  the  statute  of  limita- 
tions begins  to  run  in  its  favor  from  the  time  of  its  construction ; 
but  where  its  construction  and  continuance  are  not  necessarily 
injurious,  the  statute  of  limitations  b^ins  to  run  from  the  hap- 
pening of  the  injury  on  account  of  it.  St,  LouU^  L  M,  df  S,  Ry. 
Co,  V.  Biggs,  62  Ark.  240  (20  Am.  St.  Rep.  174;  12  S.  W.  Rep. 
331 ;  6  L.  R.  A.  804).  The  statute  of  limitations  will  not  begin 
to  run  in  favor  of  a  trustee  until  he  disclaims  the  trust,  Wren  v. 
Followell,  52  Ark.  76  (12  S.  W.  Rep.  155);  Roach  v.  Caraffa, 
85  Cal.  436  (25  Pac.  Rep.  22);  Smith  v.  Glover,  44  Minn.  260 
(46  N.  W.  Rep.  406). 

Sec  613.     Laches.     Equity  favors  the  diligent.     Where 

• 

one  has  knowledge  of  his  rights,  either  legal  or  equitable,  and 
unreasonably  delays  their  enforcement,  his  claim  will  be  held  to  be 
barred.  Comhs  v.  Scott,  76  Wis.  662  (45  N.  W.  Rep.  532); 
Machally,  Casilear,  137  U.  S.  556;  JSanner  v.  Moulton,  138  U. 
8.  486;  Underwood  v.  Dugan,  139  U.  S.  380;  Dyer  v.  Waters,  46 
N.  J.  Eq.  484.  When,  after  the  lapse  of  twenty  years,  the  val- 
idity of  a  chancery  decree  is  assailed  on  account  of  errors  on  its 
face,  '^almost  any  fact"  necessary  to  sustain  it  will  be  presumed, 
whether  consistent  with  the  record  or  contradictory  to  it.  Dun- 
can V.  Williams,  89  Ala.  341  (7  S.  Rep.  416). 

Parties  ignorant  of  their  rights  cannot  be  charged  with  laches. 
Hannon  v.  Hounihan,  85  Va.  429  (12  S.  E.  Rep.  157).  But 
where  one  seeks  to  excuse  his  delay  on  account  of  ignorance,  he 
must  show  why  so  long  ignorant,  and  when,  and  how  he  first 
came  to  a  knowledge  of  the  facts.  Haggerty  v.  Elyton  Land  Go, , 
89  Ala.  428  (7  S.  Rep.  651).  A  sheriff's  sale,  acquiesced  in  for 
thirteen  years,  cannot  be  set  aside.  Ponder  v.  Cheeves,  90  Ala. 
117  (7  S.  Rep.  512).  If,  prior  to  a  sale  by  a  mortgagee,  under  a 
power,  he  agrees  with  the  mortgagor  to  give  him  time  to  redeem^i 
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laches  cannot  be  impated  to  the  mortgagor  in  respect  to  setting 
aside  such  sale  until  the  mortgagee  shall  repudiate  his  agreement. 
Nichoh  V.  Otto,  132  111.  91  (26  N.  E.  Rep.  411). 

Sec  614.  Miscellaneous  notes.  The  seven  year  stat. 
ute  of  limitations  of  Tennessee  protects  an  heir  who  takes  title  to 
land  by  descent  and  claims  and  holds  it  for  seven  years  after  the 
ancestor's  death.  Henderson  v.  Tipton,  88  T^nn.  255  (14  S.  W. 
Rep.  380).  Although  the  remedy  on  a  claim  secured  by  a  mort- 
gage, deed  of  trust,  or  vendor's  lien  may  be  barred  at  law,  yet 
the  remedy  in  equity  to  enforce  the  lien  is  not  affected  by  any 
lapse  of  time  short  of  the  period  sufficient  to  raise  the  presump- 
tion of  payment.  Paxton  v.  Rich,  85  Va.  378  (7  S.  E.  Rep.  631); 
TunstalVs  Admr.  v.  Withers,  86  Va.  892  (11  S.  E.  Rep.  565). 
See  Benton  County  v.  Czarlinshy,  101  Mo.  275  (14  8.  W.  Rep. 
114).  Where,  in  an  action  to  recover  lands,  the  plaintiff  omits 
to  describe  all  the  lands  detained,  in  his  petition,  he  cannot, 
after  his  cause  of  action  has  been  barred  by  the  statute  of  limita- 
tions as  to  such  omitted  lands,  include  them  in  his  petition  by  an 
amendment,  so  as  to  defeat  the  defense  of  the  statute  of  liinita- 
tions.  HilU  v.  Ludwig,  46  Ohio  St.  373  (24  N.  E.  Rep.  596). 
In  Indiana  an  action  to  set  aside  a  fraudulent  conveyance  is  barred 
in  six  years,  De  Armqnd  v.  Ballou,  122  Ind.  398  (23  N.  E.  Rep. 
766);  in  Iowa  in  five  years,  HawUy  v.  Page^  11  Iowa  239  (42.N. 
W.  Rep.  193).  In  Missouri  ten  years  adverse  possession  by  a 
mortgagor,  or  his  privies,  will  bar  an  action  to  foreclose;  but  the 
possession  of  the  mortgagor  until  he  repudiates  the  mortgage  is 
not  adverse  to  the  mortgagee.  Benton  County  y,  Czarlinsky,  101 
Mo.  275  (14  S.  W.  Rep.  114).  The  right  to  sue  for  recovery  of 
real  estate  can  not  be  extended  on  account  of  disabilities  which 
existed  when  the  cause  of  action  accrued.  Bradley  v.  Burgess,  87 
Ky.  649  (10  S,  W.  Rep.  5;  10  Ky.  Law  Rep.  701). 

SURFACE  WATER. 

Sec  615.  Use  and  control  of  Where  one  has 
acquiesced  in  the  flowing  of  surface  water  across  his  land  for 
twenty  years,  he  will  be  enjoined  from  obstructing  such  flow. 
Ross  V.  Mackeney,  46  N.  J.  Eq.  140.  The  owner  of  an  upper  lot 
in  a  city  is  not  bound  to  turn  away  hid  surface  water  to  prevent 
its  flowing  upon  and  injuring  an  adjoining  lot.  Sentner  v.  Tees, 
132  Pa.    St.  216  (18  Atl.  Rep.  1114).     A  land-owner  has  no 
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right  to  concentrate  surface  water  into  ditches  or  channels  and 
thus  discharge  it  on  a  lower  land-owner.  Conner  v.  Woodfill^ 
126  Ind.  85  (25  N.  E.  Rep.  876);  Weddelly.  Hapner,  124  Ind. 
315  (24  N.  E.  Rep.  368);  Rhoades  v.  Davtdheiser,  133  Pa.  St.  226 
(19  Am.  St.  Rep.  630;  19  Atl.  Rep.  400). 

See.  616.    Municipal  corporations— Duties  and 

liabilitiOS  in  respect  to.  A  municipal  corporation  has  no 
right,  by  artificial  drains,  to  divert  surface  water  from  its  natural 
course  and  cast  it  on  a  body  of  land  where  it  would  not  otherwise 
flow.  Torrey  v.  Scranton  City,  133  Pa.  St.  173  (19  Atl.  Rep. 
315);  Field  v.  West  Orange,  46  N.  J.  Eq.  183.  It  is  the  duty  of 
a  municipal  corporation,  when  it  does  provide  water  ways,  to 
provide  such  as  are  sufficient  to  carry  off  water  that  may  reason- 
ably be  expected  to  accumulate,  and  it  is  liable  for  injury  result- 
ing from  failure  so  to  do.  Spongier  v.  San  Francisco^  84  Gal. 
12(18  Am.  St.  Rep.  158;  23  Pac.  Rep.  1091);  Bates  v.  West- 
borough,  151  Mass.  174  (23  N.  E.  Rep.  1070).  See  Collins  v.  WaU 
tham,  151  Mass.  196  (24  N.  E.  Rep.  327).  Whatever  may  be 
the  remedy  which  an  abutting  owner  has  against  a  municipality,  for 
flooding  his  lands  with  surface  water,  he  has  no  right  to  obstruct 
the  water-way  and  thereby  impair  the  convenience  and  safety  of 
the  public.   State  v.  Wilson,  107  N.  C.  865. 

Sec.  617.  Miscellaneous  notes.  Subject  to  the 
reasonable  restriction  that  he  must  so  use  his  own  land  as  not  to 
injure  his  neighbor,  the  owner  of  the  lower  or  inferior  estate  may, 
in  the  use  and  improvement  of  his  land,  obstruct  or  hinder  the 
natural  flow  of  surface  water,  and  turn  the  same  back  upon  the 
land  of  others,  without  liability  for  injuries  arising  from  such 
obstruction.  Rowe  v.  Railroad  Co,y  41  Minn.  384  (16  Am.  St. 
Rep.  706,  note;  43  N.  W.  Rep.  76);  Jordan  v.  Railroad  Co,,  42 
Minn.  172  (43  N.  W.  Rep.  849 ;  6  L.  R.  A.  573).  But  this  rule 
does  not  apply  after  the  surface  water  reaches  a  place  of  rest  and 
becomes  a  body  or  collection  of  water,  owned  chiefly  by  another; 
and  an  adjoining  landowner  cannot  lawfully  drain  and  destroy  what 
lawfully  belongs  to  his  neighbor  in  order  to  clear  of  water  that 
part  of  his  own  land  covered  by  it.  Alcorn  v.  Sadler,  66  Miss. 
221  (5  S.  Rep.  649). 

The  reasonableness  of  a  use  of  land  which  obstructs  the  flow 
of  surface  water  is  determined  by  its  operation  upon  the  interests 
of  all  persons  affected  by   it.     Rindge  v.  Sargent,  64  N.  H.    294 
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(9  Atl.  Bep.  723).  A  land-owner  cannot,  under  pretense  of  im- 
proving his  land,  transfer  from  it,  surface  water  naturally  resting 
upon  it,  to  the  land  of  another.  Jordan  t.  Railroad  Co,^  42  Minn. 
172  (43  N.  W.  Rep.  849;  6  L.  R.  A.  573);  Bate$  v.  Westhorough, 
151  Mass.  174(23  N.  E,  Rep.  1070);  Ytrex  v.  Eineder,  (Mich.) 
48  N.  W.  Rep.  875."^  In  California  it  is  held  that  the  owner  of 
the  upper  tract  has  an  easement  to  have  the  natural  surface  water 
flow  over  the  lower  tract.  McDaniel  v.  Cummings^  83  Gal.  515 
(23  Pac.  Rep.  795;  8  L.  R.  A.  575). 

TAXES  AND  TAX  TITLE. 

Sec   618.     Exemption   firom  tcucation.     Statutes 

exempting  property  from  taxation  are  to  be  strictly  construed. 
County  of  Hennepin  \^  Bell,  43  Minn.  344  (45  N.  W.  Rep.  615); 
County  of  Adam%  v.  City  of  Quincy,  130  111.  566  (22  N.  E.  Rep. 
624);  Philadelphia  v.  Fenna  Hospital,  134  Pa.  St.  171  (19  Atl. 
Rep.  490) ;  State  ex  rel.  Bell  v.  Harshaw,  76  Wis.  230  (45  N.  W. 
Rep.  308).  A  lessee  who  uses  the  premises  for  educational  pur- 
poses  is  not  entitled  to  claim  the  benefit  of  the  statutory  exemp. 
tion  from  taxation.  Hennepin  v.  Bell,  43  Minn.  344  (45  N.  W. 
Rep.  615).  Laws  exempting  property  from  taxation  may  be 
repealed.  Wagner  Free  Institute  v.  Philadelphia,  132  Pa.  St.  612 
(19  Am.  St.  Rep.  613;  19  Atl.  Rep.  297).  In  Mississippi  it  is 
held  that  the  legislature  may  select  the  subjects  of  taxation  and 
everything  not  designated  as  taxable  is,  for  the  time  being, 
exempt.  Vickshurg  Bank  v.  Worrell,  67  Miss.  47  (7  S.  Rep. 
219).  The  statute  exempting  from  taxation  the  property  of  a 
railroad,  will  not  include  lands  not  used  by  it,  but  which  may  be 
needed  in  the  future.  Lewis  v.  Railroad  Co,,  67  Miss.  82  (6  S. 
Rep.  773). 

A  statute  exempting  the  property  of  an  institution,  wholly 
used  for  the  ''promotion  of  science,"  extends  to  property  of 
which  the  income  is  used  for  such  purpose.  Town  of  New  Haven 
V.  Sheffield  Scientific  School,  59  Conn.  163.  The  exemption  does 
not  extend  to  assessments  made  for  municipal  .improvements. 
County  of  Adams  v.  City  of  Quincy,  130  111.  566  (22  N.  E.  Rep. 
624).  But  it  is  held  that  the  lands  of  a  cemetery  corporation  could 
not  be  sold  to  discharge  an  assessment  for  the  construction  of  a 
sewer.  Mount  Auburn  Cemetery  v.  Cambridge,  150  Mass.  12  (22 
N.  E.  Rep.  66). 

A  lot  purchased  by  a  road  company,  outside  of,  but  adjoin- 
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ing  its  right-of-way,  upon  which  it  erects  a  residence  for  its  toll- 
gate  keeper,  is  exempt  from  taxation  while  used  for  that  parpose. 
Plank-road  Co.  v.  Detroit,  81  Mich.  562  (46  N.  W.  Rep.  12).  An 
exemption  of  property  used  for  railroad  purposes  does  not  extend 
to  a  hotel  kept  by  the  lessee  of  a  railroad  as  a  summer  resort, 
County  of  ffenneptn  v.  Railroad  Co,,  42  Minn.  238  (44  N.  W. 
Kep.  63) ;  nor  to  machine  shops  of  a  railroad  company,  Penna.  C 
&  R.  Co.  V.  Vandyke,  137  Pa.  St.  249.  An  exemption  of  church 
property  extends  to  a  mortgage  held  by  a  church  as  security  for 
money  bequeathed  to  it,  to  be  used  in  the  payment  of  the 
minister's  salary.  Trustees  v.  Silverthorn,  52  N.  J.  Law  73. 
Under  the  Tennessee  statute  water- works  owned  and  operated  by 
city  are  exempt  from  taxation.  Smith  v.  Nashville,  88  Tenn. 
464  (12  S.  W.  Rep.  924;  7  L.  R.  A.  469).  Lands  exempt  from 
taxation,  while  held  by  a  railroad  for  whose  benefit  the  grant  was 
made,  were  held  to  become  subject  to  taxation,  the  entire  benefi- 
cial interest  of  the  corporation  having  been  conveyed  by  a  trust- 
deed  to  secure  debts.  County  of  Chippewa  v.  Railroad  Co. ,  42 
Minn.  295  (44  N.  W.  Rep.  70). 

Sec.  619.  Tax  titles— Validity  of.  The  recitals  in  a 
tax  deed,  as  to  the  preliminary  proceedings,  are  not  evidence  of 
the  facts  stated  in  such  recitlas ;  and,  where  the  grantee  has  never 
been  in  possession  under  a  tax  deed,  there  is  no  presumption  in 
favor  of  the  regularity  of  such  proceedings.  Dovmer  v.  Tarhell, 
61  Vt.  530  (17  Atl.  Rep.  482).  A  tax  title  acquired  through 
fraud  is  void.  Leas  v.  Garverich,  77  Iowa  275  (42  N.  W.  Rep. 
194).  A  purchaser  at  a  tax  sale  of  lands  where  no  taxes  were 
due  thereon,  is  entitled  to  recover  the  money  which  he  has  paid, 
with  interest  and  costs,  Wilsonv.  Butler  CoM»fy,26Neb.676  (42  N.W. 
Rep.  891).  Where  one  seeks  to  quiet  title  against  a  purchaser  at 
a  tax  sale,  he  must  tender  to  the  latter  the  amount  due  for  pur- 
chase money,  interest,  subsequent  taxes,  and  necessary  expenses. 
Montgomery  v.  Trumho,  126  Ind.  331  (26  N.  E.  Rep.  54);  Wygant 
V.  Bahl,  26  Neb.  562  (42  N.  W,  Rep.  735).  But  the  pur- 
chaser of  land,  sold  for  illegal  taxes,  has  no  claim  on  the  owner 
of  the  land  for  the  return  of  the  purchase  money.  Perham  v. 
Fibre  Co.,  64  N.  H.  485  (14  Atl.  Rep.  462).  See  Murdoch  v. 
Chaffe,  67  Miss.  740  (7  S.  Rep.  519).  A  sale  for  delinquent  taxes 
not  carried  forward  on  the  books  a^ required  by  statute,  is  invalid. 
Sac  County  Bank  v.  Hooper,  77  Iowa  435  (42  N.  W.  Rep.  363). 
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The  legislature  has  power  to  core  defects  in  assessments  and 
other  proceedings  for  the  imposition  and  collection  of  taxes. 
Cromwell  v.  MacLean,  123  N.  Y.  474  (25  N.  E.  Kep.  932).  One 
not  in  possession  of  lands,  holding  a  void  tax  deed  therefor,  may 
acquire  a  valid  title  by  purchase  at  a  subsequent  tax  sale,  although 
the  lands  are  assessed  to  him,  Staley  ▼.  Leomonsy  63  Ark.  428 
(14  S.  W.  Rep.  646).  A  sale  for  taxes  not  made  on  the  day  fixed 
by  the  statute  is  void,  Taylor  v.  VanMeteVj  53  Ark.  204  (1 3  S- 
W.  Rep.  699). 

Sec.    620.    Misoellaneous  notes.    One  who  is  the 

exclusive  possessor  of  land,  under  an  easement,  must  pay  the 
taxes  on  it.  Oity  of  Muscatine  v.  Railroad  Co.,  79  Iowa  645  (44 
N.  W.  Rep^  909).  A  land-owner  who  purchases  at  a  tax  sale  of 
his  property,  does  not  acquire  any  new  title.  LeMoyne  v.  Bard- 
ing,  132  111.  23  (23  N.  E.  Rep.  414).  A  lien-holder  may  pay 
taxes  on  the  land  to  protect  his  security.  Sanders  v.  Peck^  131 
111.  407  (25  N.  E.  Rep.  508).  A  husband  may  procure  a  valid 
tax  title  in  property,  although  his  wife  may  have  an  interest  in 
it  Broguet  v.  Warner,  43  Kan.  48  (19  Am.  St  Rep.  124;  22 
Pac.  Rep.  1004).  A  city  may  impose  taxes  on  agricultural  and 
rural  lands  within  its  boundaries.  Mendenhall  v.  Burton^  42 
Kan.  670  (22  Pac.  Rep.  558);  Perkins  v.  City  of  Burlington,  77 
Iowa  553  (42  N.  W.  Rep.  441).  An  assessment  of  land  as  non- 
resident that  should  be  assessed  as  resident  avoids  the  sale.  Brovm 
V.  Powell,  85  Oa.  603.  The  fact  that  lands  assessed  as  < 'un- 
seated" are  occupied  within  the  year,  will  not  afTect  the  validity 
of  a  sale  of  them  for  taxes  as  <  ^unseated"  lands.  Everhart  v. 
Dolph,  133  Pa.  St  628  (19  Atl.  Rep.  431).  A  statute  making 
assessments  for  municipal  improvement  liens,  upon  property,  are 
constitutional.  Mayor,  etc. ,  Birmingham  v.  Klein,  89  Ala.  461 
(7  S.  Rep.  386;  8.  L.  R.  A.  369).  The  state  has  a  lien  on  the 
land  for  all  taxes  until  they  are  paid.  When  paid  by  other  than 
the  owner  of  the  land,  the  state  must  be  considered  as  transferring 
its  lien  to  such  party.  Hart  v.  Tierman,  69  Conn.  521.  A 
description  of  the  land,  which  is  not  sufficient  to  pass  title,  is 
sufficient  to  carry  the  lien.  Bally.  Barnes,  123  Ind.  394  (24  N. 
E.  Rep.  142).  The  provisions  of  statutes  regulating  the  execution 
of  tax-deeds  should  be  strictly  followed.  Alexander  v.  Savage^ 
90  Ala.  383  (8  S.  Rep.  93). 
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TENANTS  IN  COMMON. 

Sec.  621.  Ouster.  One  tenant  in  common  cannot  main- 
tain an  action  against  another  for  possession  until  there  has  been 
an  ouster.  Gilchrist  v.  Middleton,  107  N.  C.  663.  Where  a  tenant 
in  common,  denies  in  a  pleading  his  co-tenant's  right,  it  is  evi- 
dence of  ouster.  Amick  v.  Bnibaker,  101  Mo.  473  (14  S.  W. 
Rep.  627).  One  tenant  in  common  in  possession,  claiming  exclus- 
ive rights  under  an  adverse  title,  will  effect  an  ouster.  Lundy  v. 
Lundy,  131  111.  138  (23  N.  E.  Rep.  337). 

Sec.  622.  Miscellsmeous  notes.  A  conveyance  to  B 
and  H,  their  heirs  and  assigns,  makes  them  tenants  in  common, 
though  they  may  be  partners.  Southern  Cotton  Oil  Co.  v. 
Henshawj  89  Ala.  448  (7  S.  Rep.  760).  Notice  to  one  tenant  in 
common  is  not  notice  to  all.  Howze  v.  Dew^  90  Ala.  178  (7  S. 
Rep.  239).  The  purchase  of  an  outstanding  title  by  one  co-tenant 
inures  to  the  benefit  of  all.  'McPheeter$  v.  Wright^  124  Ind.  560 
(24  N.  E.  Rep.  734);  Donner  v.  Quartermas,  90  Ala.  164  (8  8. 
Rep.  715).  A  power  of  attorney  from  one  co-tenant  to  another, 
to  sell  and  convey  his  interest,  does  not  authorize  the  other  co- 
tenant  to  contract  for  improvements  on  the  premises  and  pay  for 
them  in  land.  Mora  v.  Murphy,  83  Cal.  12  (23  Pac.  Rep.  63) 
A  conveyance  by  one  tenant  in  common  of  his.  interest  in  part 
only  of  the  common  estate  will  not  authorize  a  co-tenant  to  en- 
force partition  of  such  part  against  the  grantee,  leaving  the  resi- 
due unpartitioned.  Barnes  v.  Lynch,  151  Mass,  510  (21  Am.  St. 
Rep.  470 ;  24  N.  E.  Rep.  783).  Where  the  common  estate  is  occu- 
pied by  one  of  several  co-tenants,  without  any  contract  and  with 
the  consent  of  all,  he  is  not  liable  for  rents.  LeBarron  v.  Bah- 
cock,  122  N.  Y.  153  (19  Am.  St.  Rep.  488;  25  N.  E.  Rep.  253); 
Belknap  v.  Belknap,  77  Iowa  71  (41  N.  W.  Rep.  568).  Such  an 
occupant  cannot  be  made  to  account  to  his  co-tenants,  until  there 
has  been  a  formal  demand  by  the  latter  to  be  admitted  to  the  use 
of  the  premises,  which  has  been  refused.  Thompson  v.  Jones,  77 
Texas  626  (14  S.  W.  Rep.  222).  In  the  absence  of  an  agreement, 
one  tenant  in  common  having  possession  of  the  common  estate 
with  consent  of  his  co-tenants,  is  not  liable  for  rent.  West  v.  West^ 
90  Ala.  458  (7  S.  Rep.  830). 

TITLE. 

Sec.  623.     Good  and  Marketable  title.    Under  an 
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ordinary  contract  for  the  sale  of  real  estate  the  vendor  assumes 
the  obligation  to  tender  a  marketable  title.  Kilpatrick  v.  Barron^ 
125  N.  T.  751;  Close  v.  8tuyve$ant,  132  HI.  607  (24  N.  E.  Rep. 
868).  A  title  to  be  good  should  be  free  from  litigation,  palpable 
defects,  and  grave  doubts,  should  consist  of  both  legal  and  equit- 
able titles,  and  should  be  fairly  deducible  of  record.  Reynolds  v. 
Borel,  86  Cal.  538  (25  Pac.  Rep.  67).  A  purchaser  at  a  judicial 
sale  is  entitled  to  a  marketable  title.  Camhrelleng  v.  Purtonj  125 
N.  Y.  610  (26  N.  E.  Rep.  907).  Where  the  validity  of  a  tiUe 
depends  upon  the  construction  of  a  will,  it  was  held  not  to  be  a 
marketable  title.  Kilpatrick  V.  Barron,  125  N.  T.  751.  In 
order  for  a  title  to  be  marketable  it  must  be  free  from  reasonable 
doubts.  Richmond  v.  Koenigy  43  Minn.  480  (45  N.  W.  Rep. 
1093);  Fairchild  v.  Marshall,  42  Minn.  14  (43  N.  W.  Rep.  663). 
It  is  subject  to  reasonable  doubt  if  the  facts  throw  a  cloud  on  it, 
which  renders  it  suspicious  in  the  minds  of  reasonable  men. 
Close  V.  Stuyvesant,  132  111.  607  (24  N.  E.  Rep.  868).  One  who 
holds  the  legal  title  in  trust  for  others  by  a  deed  in  which  no  par- 
ticular trusts  nor  powers  are  expressed  can  not  make  agood  title. 
Fish  V.  Prior,  16  R.  I.  566. 

Sec.  624.    MiscellaneouB  notes.    Where  the  United 

States  government  grants  certain  sections  of  land  to  a  state,  it  is 
held  that,  until  survey  of  the  township  and  the  designation  of  the 
special  sections,  the  right  of  the  state  rests  in  compact;  but,  when 
the  sections  have  been  properly  designated,  the  title  of  the  state 
becomes  a  legal  title.  Roberts y.  Railroad  Co,,  43  Kan.  102  (22 
Pac.  Rep.  1006).  A  party  seeking  to  make  his  title  relate  back, 
must  show  an  equity  in  his  favor.  Musser  v.  McRae,  44  Minn. 
343  (46  N.  W.  Rep.  673).  A  suit  will  lie  for  slander  or  defa- 
mation of  title.  Chesehro  v.  Powers,  78  Mich.  472  (44  N.  W.  Rep. 
290).  The  title  to  land  is  not  involved  in  a  proceeding  to  re- 
cover a  penalty  for  obstructing  a  street.  Town  of  Henderson  v. 
Davis,  106  N.  C.  88  (11  S.  E.  Rep.  573).  Under  a  statute  of 
Missouri,  giving  a  court  jurisdiction  <  ^except  where  the  title  to  real 
estate  is  involved, "it  is  held  that  cases,  having  for  their  sole 
object  the  enforcement  of  tax  bills  and  mechanics'  liens,  and  the 
foreclosure  of  mortgages,  do  not  involve  the  title  to  real  estate. 
Baily  V.  Winn,  101  Mo.  649  (12  S.  W.  Rep.  1045).  A  bill  Tor 
dower  in  real  estate,  involves  a  freehold,  Walker  v.  Doane,  131 
111.  27  (22  N.  E.  Rep.  1006);  and  the  same  is  true  of  a  suitrelat- 
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ing  to  the  title  to  real  estate,  where  a  decree  is  entered  setting 
aside  certain  deeds  under  which  one  of  the  purchasers  claims 
title.     NichoU  v.  Otto,  132  111.  91  (23  N.  E.  Rep.  411.) 

TRESPASS. 

Sec.  626.    Measure  of  damagee.    Where  the  action 

is  f or  the  cntting  of  a  meadow,  the  measure  of  damages  is  the 
value  of  the  grass  before  it  is  converted  into  hay.  Lewi$  v. 
Courtright,  77  Iowa  190  (41  N.  W.  Rep.  615).  In  an  action  to 
recover  real  estate  encroached  on  b  j  another,  the  measure  of  dam- 
ages is  not  the  value  of  the  land,  but  the  injury  resulting  from 
being  deprived  of  its  use.  McGann  v.  Hamilton,  58  Conn.  69 
(19  Atl.  Rep.  376).  Ordinarily  the  measure  of  damages  is  the 
diminution  of  the  value  of  the  land  by  reason  of  the  tortious  acts. 
Zieherth  v.  Nye,  42  Minn.  541  (44  N.  W.  Rep.  1027).  One  who 
cuts  timber,  honestly  and  reasonably  believing  that  he  has  a 
right  to  do  so,  is  liable  only  for  the  value  of  the  standing  timber. 
Eoxsie  V.  Empire  Lumber  Co. ,  41  Minn.  548  (43  N.  W.  Rep.  476). 
When  treble  damages  are  recoverable,  they  should  be  assessed 
by  the  jury  under  proper  instructions.  Chicago,  K,  &  W.  B.  R, 
Co.  V.   Watkins,  43  Kan.  50  (22  Pac.  Rep.  985). 

Sec.  626.    Parties,  pleading   and  practice.     In 

order  to  maintain  an  action  for  trespass  a  party  must  have  title  to 
or  possession  of  the  premises.  Heater  v.  State,  67  Miss.  129  (6 
S.  Rep.  687).  Parol  license  to  do  the  act  may  be  pleaded  as  a 
defense  to  trespass.  Ward  v.  Rapp,  79  Mich.  469  (44  N.  W, 
Rep.  934).  In  an  action  of  trespass  quare  clausum  fregit,  the 
plea  of  liherum  tenementum  raises  the  question  of  title  to  the  loctts 
in  quo,  and  evidence  of  paramount  title  in  either  party  is  admis- 
sible, as  under  the  general  issue.  Mclnemy  v.  Irvin,  90  Ala.  275 
(7  S.  Rep.  841).  Without  possession,  either  actual  or  construct- 
ive, trespass  cannot  be  maintained.  Moon  v.  Avery,  42  Minn. 
405  (44  N.  W.  Rep.  257).  A  tenant  in  common  may  maintain 
an  action  for  trespass.  State  v.  Bums,  123  Ind.  427  (24  N.  E. 
Rep.  154). 

Sec.  627.  Miscellaneous  notes.  The  land-owner 
may  remove  structures  wrongfully  placed  upon  his  land,  witk 
such  force  as  is  necessary  without  liability  to  the  wrong-doer, 
although  he  break  the  peace.  Lyon  v.  Fairbanks,  (Wis.)  48  N. 
W.  Rep.  492.*    One  who  paints  an  advertisement  of  his  business 
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npon  the  wall  of  a  bnilding  belonging  to  another,  is  liable  for 
damages  resulting  therefrom,  although  the  tenant  of  the  owner  of 
such  building  consented.  Devlin  v.  Snellenhurg^  132  Pa.  St. 
186  (18  Atl.  Rep.  1119).  A  right  of  action  for  trespass  is 
assignable.  Chouteau  y.  Boughton^  100  Mo.  406  (13  S.  W.  Rep. 
877).  Where  one  directs  and  procures  a  trespass  to  be  com- 
mitted, he  is  liable  with  those  who  committed  it.  Chicago^  K  & 
W.  R.  R.  .Co.  V.  Watkins,  43  Kan.  50  (22  Pac.  Rep.  985). 
Threatened  trespasses  which  contemplate  such  injuries  as  are 
irreparable  may  be  enjoined;  and  the  defendant  cannot  by  acts 
done  pendente  lite  oust  the  Jurisdiction  of  a  court  of  equity  to 
enjoin  a  trespass.  Leurii  v.  North  Kingston,  16  R.  I.  15.  One 
who  has  held  adverse  possession,  even  without  title,  for  fifteen 
years,  may  maintain  trespass.  Farmer  v.  Lyons,  87  Ky.  422 
(9  S.  W.  Rep.  248;  10  Ky.  Law  Rep.  375). 

TRUSTS. 

Sec  628.    Creation  and  enforcement  of  trusta 

The  trust  may  be  manifested  or  proved  by  any  writing  signed  by 
the  party  to  be  charged,  or  by  the  party  who  is  entitled  to  declare 
the  trust,  provided  the  fiduciary  relations  are  set  forth  in  the 
writing  with  sufficient  certainty.  Kintner  v.  Jones,  122  Ind.  148 
(23  N.  E.  Rep.  701).  To  constitute  an  express  trust  three 
elements  are  necessary:  a  trustee;  an  estate  conveyed  or  devised 
to  him;  and  a  beneficiary,  "  Ghreene  v.  Greene,  125  N.  Y.  506  (21 
Am.  St.  Rep.  743 ;  26  N.  E.  Rep.  739).  The  person  who  creates 
the  trust  may  mould  it  into  whatever  form  he  pleases,  and  pro< 
vide  for  the  selection  of  trustees  and  their  successors.  Stahl  v. 
Mitchell,  41  Minn.  325  (43  N.  W.  Rep.  385).  A  trust  estate  will 
never  be  implied  where  it  would  render  a  will  illegal  and  void. 
Greene  V.  Greene,  125  N.  Y.  506  (21  Am.  St.  Rep.  743;  26  N.  E. 
Rep.  739).  As  a  general  rule,  a  trust  results  in  favor  of  the  one 
who  pays  the  purchase  money,  whether  the  consideration  be  paid 
in  money  or  some  other  thing  of  value ;  but  where  the  purchaser 
pays  the  consideration  and  takes  the  conveyance  in  the  name  of 
his  wife,  it  will  be  presumed  to  be  an  advancement  or  gift,  unless 
made  to.  defeat  creditors.  Taylor  v.  Miles,  19  Or.  550  (25  Pac. 
Rep.  143).  A  deed  to  *«F,  trustee  of  B.  C.  D.  &c.,  minor 
children  of  said  F.,*'  without  more,  vests  only  a  legal  title  in  "F" 
as  trustee  and  the  equitable  estate  is  in  the  children.  Fish  v. 
Prior,  16  R.  I.  566.     A  general  devise  of  all  the  testator's  prop- 
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erty,  and  charging  it  with  the  payment  of  his  debts,  does  not 
pass  estates  which  he  may  hold  in  trust  Buffum  v.  Town  Coun- 
cil^ 16  R.  I.  643.  Where  an  agent  purchases  with  the  money  of 
his  principal  and  takes  title  in  himself  he  will  hold  in  trust  for 
his  principal.  McClendon  v.  Bradford y  42  La.  160  (7  So.  Rep. 
78;  8  So..  Rep.  256).  A  trust  once  perfectly  established  is  irre- 
vocable except  with  the  consent  of  all  the  beneficiaries.  Minot  v. 
Tllton,  64  N.  H.  371  (10  Atl.  Rep.  682).  See  Hicks  v.  Ward, 
107  N.  G.  392.  When  a  trust  fund  can  be  clearly  traced  a  court 
of  equity  will  charge  a  trust  upon  land  in  which  it  may  have  been 
invested.  McEachin  v.  Stewart,  106  N.  C.  336  (11  S.  W.  Rep. 
274). 

Sec.  629.  Parol  proof.  A  mere  verbal  promise  to  hold  lands 
in  trust  is  void.  Catalanti  v.  Catalanti,  124  Ind  54  (24  N.  E. 
Rep.  375);  Wolfordy.  Famham,  44  Minn.  159  (46  N.  W.  Rep. 
295).  An  express  trust  cannot  be  established  by  parol  evidence. 
Gowdy  V.  Gordon,  122  Ind.  533  (24  N.  E.  Rep.  22^)] Pearson  v, 
Pearson,  125  Ind.  341  (25  N.  E.  Rep.  342);  but  the  rule  is  other- 
wise in  North  Carolina,  Hinton  v.  Pritchard,  107  N.  C.  128;  Pitt- 
man  v.  Pittman,  107  N.  G.  159.  A  trust  in  land  cannot  be  estab- 
lished by  parol  evidence.  Heirs  of  Dohan  v.  Dohan,  42  La. 
449  (7  So.  Rep.  569).  Widow  Sagory  v.  Widow  Bouny, 
42  La.  618  (7  So.  Rep.  785).  Express  trusts  can  be  established 
only  by  evidence  in  writing,  and  where  letters  are  relied  upon, 
they  must  identify  the  property  and  disclose  the  terms  of  the 
trust.      Taft  v.  Dimond,  16  R.  I.  584. 

Sec.  630.  Powers.  A  power  of  absolute  sale  to  raise 
funds  implies  a  power  to  mortgage  for  the  same  purpose.  Orr 
V.  Rode,  101  Mo.  387.  (13  S.  W.  Rep.  1066).  A  sale  under  a 
power  in  a  deed  of  trust  passes  no  title  where  the  note  secured 
by  the  deed  is  void  for  usury,  Smith  v.  Finley,  52  Ark.  373  (12 
S.  W.  Rep.  782).  Wheregovemmentland  is  conveyed  to  the  judge 
of  the  probate  court  in  trust  for  parties  entitled  to  conveyances, 
and  he  is  required  to  determine  who  are  entitled  to  such  convey- 
ances upon  proof,  and  he  does  so  and  makes  a  conveyance,  his 
acts  are  quasi  Judicial,  and  such  deed  cannot  be  attacked  collater- 
ally. Ming  V.  Foote,  9  Mon.  201  (23  Pac.  Rep.  515).  Equity 
will  aid  the  imperfect  attempts  to  execute  a  power  given  in  a 
deed  of  trust,  but  it  will  not  grant  relief  in  those  cases  where 
there  has  been  a  conveyance  and  no  attempt  to  execute  the  power. 
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Brown  v.  Phillips^  16  R.  I.'  612.  The  powers  of  a  trostee  given 
in  general  terms,  should  be  construed  in  furtherance  of  the  pur- 
poses of  the  trust.  Lilley  v.  The  Providence  Jour,  Co. ,  1 6  Tl.  I. 
245. 

Sec.  631.  Dealing  with  the  trust  estate.  A  trus- 
tee will  not  be  allowed  to  purchase  at  his  own  sale.  Davics  v. 
Hughes,  86  Va.  909  (11  S.  E.  Rep.  488;  or  make  a  profit  out  of 
the  trust  property  in  any  way  whatever.  Ridgeway  v.  Ridge- 
xcay,  84  Ga.  25;  Carter  v.  Burr,  46  N.  J.  Eq.  134.  The  relation 
of  attorney  and  client  has  always  been  regarded  as  one  of 
special  trust  and  confidence.  Morrison  v.  Smith,  130  111.  304 
(23  N.  E.  Rep.  241);  Rogers  v.  Gaston,  43  Minn.  189  (45  N.  W. 
Rep.  427);  Baker  v.  First  Nat,  Bk,,  77  lo.  615  (42  N.  W.  Rep. 
452).  Transactions  in  violation  of  the  trust  relation  are  not  abso- 
lutely void,  but  only  voidable.  Bare  v.  New  York  L.  E,  dh  W, 
R,  R,  Co,,  125  N.  Y.  263  (26  N.  E.  Rep.  145).  A  purchaser  of 
trust  property  is  not  bound  to  see  to  the  proper  application  of  the 
proceeds  of  sale  where  it  appears  that  the  donor  of  the  power 
confided  the  application  of  the  purchase  money  to  the  judgment 
and  and  discretion  of  the  trustee.  Franklin  JSav.  Bk,  v.  Taylor, 
131  111.  376  (23  N.  E.  Rep.  397). 

Sec.  632.  Miscellaneous  notes*  Where  the  inter- 
est of  the  beneficiary  is  not  a  legal  one,  it  is  not  subject  to  levy 
of  execution.  Henson  v.  Wright,  88  Tenn.  501  (12  S.  W.  Rep. 
1035);  Porter  v.  Lee,  88  Tenn.  782  (14  S.  W.  Rep.  218).  Where 
a  spendthrift  voluntarily  conveys  his  property  to  a  trustee  for  the 
benefit  of  his  family,  in  order  to  prevent  the  dissipation  of  his 
estate,  equity  will  sustain  the  trust.  Mem'man  v.  Munson,  134 
Pa.  St.  114  (19  Atl.  Rep.  479;  21  Atl.  Rep.  171).  Where  an 
estate  in  real  property  is  conveyed  to  one  in  trust,  for  the 
benefit  of  another,  and  no  duty  is  imposed  upon  the  trustee  which 
makes  it  necessary  for  the  legal  estate  to  remain  in  him,  such  es- 
tate will  pass  at  once  to  the  cestui  que  trust;  but,  if  there  is  any 
thing  for  the  trustee  to  do,  the  legal  estate  will  remain  in  him. 
Snelling  V.  Lamar,  32  S.  C.  72  (17  Am.  St.  Rep.  835);  Town- 
shendy,  Frommer,  125  N.  Y.  446  (26  N.  E.  Rep.  805).  See  Car- 
son V.  Fuhs,  131  Pa.  St.  256  (18  Atl.  Rep.  1017).  Trustees  who 
are  authorized  to  carry  on  a  business  and  contract  debts  are  not 
liable  personally,  but  creditors  may  resort  to  the  trust  fund, 
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subject  to  the  rales  of  equity.  Mason  y.  Pomeroy,  151  Mass.  164 
(24  N.  E.  Rep.  202;  7  L.  R.  A.  771). 

One  acquiring  legal  title  with  notice  of  the  eqaitable  title 
of  another,  will  be  regarded  as  a  trustee  of  the  legal  title  for  the 
benefit  of  the  latter.  Baily  v.  Winn,  101  Mo.  649  (12  S.  W.  Rep. 
1045).  In  construing  a  trust  created  by  a  will  courts  will,  as  far 
as  possible,  carry  out  the  intention  of  the  testator.  Wales  Admr, 
V.  BowdisVs  Exr,,  61  Vt.  23  (17  Atl.  Rep.  1000).  A  parol 
agreement  to  take  a  conveyance  of  real  estate  subject  to  an  exist- 
ing trust,  is  valid.  Scrtvner  v.  BietZy  84  Cal.  295  (24  Pac.  Rep. 
171).  Equity  will  not  allow  a  trust  to  fail  for  the  want  of  a  trus- 
tee. Hughes  v.  Brown,  88  Tenn.  578  (13  8.  W.  Rep.  286;  8  L. 
R.  A.  480);  Jonas  v.  Renshaw,  130  Pa.  St.  327  (18  Atl.  Rep. 
651).  A  trust  merely  for  coverture  will  fail  when  there  is  no 
marriage  to  support  it.  Kiintzleman's  Estate,  136  Pa.  St.  142 
(20  Am.  St.  Rep.  909 ;  20  Atl.  Rep.  645).  The  difference  between 
executed  and  executory  trusts  depends  upon  the  manner  in  which 
the  trust  is  declared.  Ftllot  v.  Landon,  46  N.  J.  Eq.  310. 
Trusts  defined.  Barling  v.  Peters,  131  111.  78.  When  a  trustee 
holds  property  in  trust  for  the  use  of  another  for  life  and  remain- 
der over,  and  the  capital  is  broken  into  for  the  benefit  of  the  life 
tenant,  the  trustee  may  make  good  the  deficit  out  of  the  proceeds  of 
the  life  interest.  Peck  v.  Smith,  16  R.  I.  260.  An  execution 
against  a  trustee  does  not  resEch  trust  property.  Zennbar  et  al, 
V.  SpiUman,  25  Fla.  591. 

vendor's  lien. 

Sec.  633.    As  to  when,  and  for  what,  a  vendor's 

lien  will  be  decreed.  A  vendor  has  an  equitable  lien  upon 
the  land  sold  for  the  purchase  money,  "which  is  good  against  the 
vendee,  his  heirs  and  those  claiming  under  them,  except  pur. 
chasers  in  good  faith  without  notice.  Acton  v.  Wadding  ton,  46 
N.  J.  Eq.  16.  It  exists  to  secure  the  payment  for  a  right-of- 
way.  Howe,  Receiver  v.  Harding,  76  Texas  17  (13  S.  W.  Rep. 
41 ;  18  Am.  St,  Rep.  17).  It  may  include  taxes  paid  by  the  ven- 
dor. Devin  v.  EagJeson,  79  Iowa  269  (44  N,  W.  Rep.  545).  The 
lien  may  be  enforced  against  a  third  party  to  whom  the  land  has 
been  conveyed  with  knowledge  that  the  purchase  money  remains 
Unpaid.  Burgess  v.  Fairhanhs,  83  Cal.  215  (23  Pac.  Rep.  292; 
17  Am.  St.  Rep.  230).  But  a  surety,  who  discharges  the  debt 
9f  his  principal  due  for  purchase  money^  is  not  entitled  to  an 
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equitable  lien  cm  the  land.  Wood  v.  Wood,  124  IncL  545  (24  N. 
E.  Rep.  751).  If  a  note  given  for  the  purchase  money  expresses 
the  lien,  it  is  immaterial  that  it  is  in  the  hands  of  a  third  party. 
Johnson  v.  Totonsend,  77  Texas  639  (14  S.  W.  Rep.  233).  And 
the  lien  Uso  exists  for  attorney's  fees,  stipalated  in  the  note. 
Neese  v.  Riley,  77  Texas  348  (14  S.  W.  Rep.  65).  The  notes  of 
sab-purchasers  having  been  transferred  to  the  original  vendor,  he 
may  enforce  a  vendor's  lien  against  them,  without  making  the 
original  purchaser  a  party.  Kirk  v.  Sheets,  90  Ala.  504  (7  8. 
Rep.  736). 

Sec.  634.  Misoellaneous  notes.  Sub-purchasers  take 
subject  to  the  lien  of  the  original  vendor,  but  they  may  require 
him  to  exhaust  the  portion  remaining  in  the  hands  of  the  vendee. 
Burton  v.  Henry,  90  Ala.  281  (7  S.  Rep.  925).  It  is  held  that  a 
vendor's  lien  may  be  assigned.  Bogan  v.  Hamilton,  90  Ala.  454 
(8  S.  Rep.  186).  But  a  contrary  rule  is  announced  in  Law  v. 
Butler,  44  Minn.  482  (47  N.  W.  Rep.  53;  9  L.  R.  A.  856).  The 
lien  is  not  waived  by  taking  additional  security.  Bristol  v.  Pear- 
son,  107  N.  G.  562.  The  lien  expires  when' the  debt  is  barred  by 
limitation.  C^cwev.  Cartright,  63  Ark.  358  (14  S.  W.  Rep.  90). 
When  the  vendor,  who  is  a  married  woman,  consents  that  the  ven- 
dee may  execute  a  first  mortgage  to  secure  a  loan  of  part  of  the 
purchase  money,  and  takes  a  second  mortgage  to  secure  the 
remainder,  as  against  the  first  mortgagee,  she  is  estopped  to  claim 
a  vendor's  lien.  Wilder  y.  Wilder,  89  Ala.  414  (7  S.  Rep.  767; 
.18  Am.  St.  Rep.  130;  9  L.  R.  A.  97).  A  widow  has  no  right  of 
dower,  as  against  a  vendor's  lien.  Bailey  v.  Winn,  101  Mo.  649 
(12  S.  W.  Rep.  1045).  Before  the  vendor  can  enforce  a  lien,  he 
must  show  that  he  has  conveyed  or  can  convey  title;  and  if  he  has 
not  already  conveyed,  he  must  show  that  he  is  ready,  able  and 
willing  to  convey.  Bulloch  v.  Graham,  87  Ky.  121  (7  S.  W.  Rep. 
889;  9  Ky.  Law  Rep.  1004). 

WATERS  AND  WATER  COURSES. 

Sec.  636.  Definitions.  To  constitute  a  water  course  it 
is  not  necessary  that  the  water  should  run  in  the  channel  of  the 
stream  all  of  the  year.  Spangler  v.  San  Francisco,  84  Gal.  12  (18 
Am.  St  Rep.  158;  23  Pac.  Rep.  1091).  But  there  must  be  a 
channel  or  bed  to  the  stream  and  not  merely  a  slough  over  which 
water  flows.     Chicago,  K,  d;^  W,  R,  R.  Co.  v.  Morrow,  42  Kan. 
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339  (22  Pac.  Rep.  413).  Ravines  throagh  which  surface  water 
occasionally  flows  are  not  water-courses  within  the  meaning  of 
the  law.  Board  of  ComWt  Carroll  County  v.  Bailey^  122  Ind. 
46  (23  N.  E.  Rep.  672).  In  this  country  all  rivers  which  may  be 
used  for  commerce  are  navigable.  Gaston  v.  Mace^  33  W.  Va. 
14  (10  S.  E.  Rep.  60;  5  L.  R.  A.  392).  A  navigable  stream  is 
one  which  has  sufficient  extent  and  capacity  to  be  utilized  by  the 
community  at  large  in  the  navigation  of  boats  and  other  water- 
craft  thereon,  for  the  transportation  of  products  and  merchandise, 
or  for  the  purpose  of  floating  logs,  timber,  etc.,  from  the  forests 
to  market.     Nutter  v.  Gallagher^  19  Or.  375  (24  Pac.  Rep.  250). 

Sec.   636.   Diversion  of  flowing   waters.    Only 

those  can  complain,  of  a  diversion  of  flowing  waters,  who  are 
riparian  owners  at  the  time  of  the  diversion.  Schlag  v.  Jones^ 
131  Pa.  St  62  (18  Atl.  Rep.  1072).  If  the  water  flows  through  a 
swamp  and  feeds  a  mill-race,  the  owner  of  the  swamp  has  no 
right  to  divert  the  water  by  draining  the  swamp.  Warmack  v. 
Brownlee,  84  Ga.  197.  Diversion  of  water  by  acts  which  amount 
to  a  trespass  will  not  ripen  into  a  prescriptive  right.  Last  Chance 
W.  D.  Co,  V.  Heilhron,  86  Cal.  1  (26  Pac.  Rep.  523).  Several 
lower  riparian  owners  may  unite  in  an  action  to  enjoin  the  diversion 
of  the  stream  above  them.  Churchill  v.  Lauer^  84  Gal.  233  (24 
Pac.  Rep.  107).  The  right  to  divert  water  is  not  acquired  by 
ten  years  adverse  use.  Preston  v.  Hull^  77  Iowa  309  (42  N.  W. 
Rep.  305).  The  upper  riparian  owner  has  no  right  to  dam  up 
the  stream  and  then  discharge  the  water  in  great  quantities  upon 
the  lower  owner.  McKee  v.  D,  &  B.  C.  Co,,  125  N.  Y.  353  (21 
Am.  St.  Rep.  740;  26  N,  E.  Rep.  305).  Long  acquiescence  will 
bar  one  from  complaining  of  the  diversion  of  a  stream.  Paige 
V.  Canal  dh  Irrigation  Co.,  83  Cal.  84  (21  Pac.  Rep.  1102;  23 
Pac.  Rep.  875). 

Seo.  637.    Miscellaneous  notes.    The  right  of  the 

public  to  use  a  navigable  stream  does  not  include  the  right  to 
land  upon  the  bank  of  the  riparian  owner,  without  his  consent,  ex- 
cept in  case  of  some  peril  of  navigation.  Campton  v.  Hankins, 
90  Ala.  .411  (8  8.  Rep.  75;  9  L.  R.  A.  387).  Abutting  owners 
have  the  right  to  drain  into  a  water  course.  Kankakee  dh  Seneca 
R.  E.  Co.  v.  fforan,  131  111.  288  (23  N.  E.  Rep.  621).  Great 
ponds  and  lakes  are  public  property  and  no  individual  or  corpora- 
tion can  lawfully  draw  down  the  water  below  its  natural  low 
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water  line.  Femald  v.  Knox  Woolen  Co,j  82  Me.  48  (19  Atl. 
Bep.  93;  8  L.  R.  A.  459).  Accretion  rights  to  an  island  cannot 
be  so  extended  as  to  exclude  other  riparian  owners  from  the 
river;  and  title  by  accretion  cannot  apply  to  a  moveable  island. 
St  Louis  V.  Eutzy  138  U.  S.  226.  A  city  is  not  liable  to  a  land- 
owner for  not  permitting  surface  water  which  had  been  accus- 
tomed to  flow  over  his  land  to  be  turned  down  the  gutters  of  one 
of  its  streets  in  order  to  prevent  its  flowing  in  its  former  course, 
although  the  improvement  of  the  street  obstructed  such  natural 
flow.  Brush  V.  City  of  Portland,  19  Or.  45  (23  Pac.  Rep.  667). 
Contracts  in  reference  to  the  use  of  water  for  the  purpose  of  irri- 
gation may  be  enforced  by  a  court  of  equity.  Combs  v.  Slayton^ 
19  Or.  99  (26  Pac.  Rep.  661). 

WILLS. 

Seo.   638.    As  to  what  oonstitutes  a  will.    A 

paper  of  a  testamentary  character,  written  in  pencil  and  in  the 
known  hand- writing  of  the  deceased,  bearing  the  signature  of  the 
christian  name  only,  was  held  to  be  a  will.  Knox's  Estate^  131 
Pa.  St.  220  (18  Atl.  Rep.  1021;  17  Am.  St.  Rep.  798).  In 
determining  that  any  written  instrument  is  a  will,  its  form  is  of 
little  consequence  if  it  be  executed  with  the  formalities  required 
by  the  statute,  and  if  it  is  to  operate  only  after  death  of  the  maker. 
Lautensklager  v.  Lautenshlager,  80  Mich.  285  (45  N.  W.  Rep. 
147). 

Sec.  639.  Oonstruction  of  wills.  Parol  proof  is 
admissible  to  apply  the  language  of  a  will  to  its  special  subject 
matter,  but  never  to  show  that  the  testator  intended  to  do  some 
thing  different  from  what  the  language  of  the  will  clearly  ex- 
presses. Chase  and  Postell  v.  Stockett  and  Ridout,  72  Md.  235. 
In  Illinois  it  is  held  that  whether  or  not  after-acquired  real  estate 
passes  by  a  will  is  a  question  of  intention.  Missionary  Society  v. 
Mead,  131  111.  338  (23  N.  E.  Rep.  603).  The  identiy  of  a  devisee 
may  be  shown  by  parol  evidence.  Missionary  Society  v.  Mead, 
131  111.'  338  (23  N.  E.  Rep.  603).  It  was  held  that  where  a 
devise  was  joint  and  one  of  the  devisees  died,  the  survivor 
took  the  whole  of  it.  Rockwell  v.  Swift,  59  Conn.  289.  *<The 
general  rule  of  construction,  both  as  to  deeds  and  wills,  is 
that  if  there  be  an  interest  and  a  power  existing  together  in  the 
same  person  over  the  same  subject,  and  an  act  be  done  without  par- 


783  WILLS.  i  639 

ticniar  reference  to  the  power,  it  will  be  applied  to  the  interest 
and  not  to  the  power.  4  Kent.  Com.  334;  2  Wash.  Real.  Prop. 
325  sec.  33.**     PkUlipt  v.  Brown,  16  R.  1.  279. 

For  the  construction  of  wills,  as  to  the  amount  or  kind  of 
estate  devised  to  be  determined  by  the  particular  forms  of  the 
dcAase,  see  the  following  cases  :  Buyer  v.  Crawford^  90  Ala.  131 
(7  S.  Rep.  445) ;  Whiting  v.  Whiting,  42  Minn.  548  (44  N.  W. 
Rep.  1030);  Patey.  French,  122  Ind.  10  (23  N.  E.  Rep.  673); 
Hackney  v.  Tracy,  137  Pa.  St.  53;  Walters  y.  Bishop,  122  Ind. 
516  (24  N.  E.  Rep.  1^1)-,  Livengoody.  Hoople,  124  Ind.  27  (24 
N.  E.  Rep.  373);  Conger  v.  Lowe,  124  Ind.  368  (24  N.  E.  Rep. 
889) ;  Martin  v.  Seigler,  32  8.  C.  267 ;  Gordon  v.  Gordon,  32  S. 
C.  563;  Jenkins  v.  Compton,  123  Ind.  117  (23  N.  E.  Rep.  1091); 
Hunty.  Williams,  126  Ind.  493  (26  N.  E.  Rep.  177);  Halliday  v. 
Stickler,  78  Iowa  388  (43  N.  W.  Rep.  228) ;  Wainwriyht  v.  Saw- 
yer, 150  Mass.  168  (22  N.  E.  Rep.  885);  Josliny.  Rhoades,  150 
Mass.  301  (23  N.  E.  Rep.  42);  Moffat  y.  Cook,  150  Mass.  529 
(23  N.  E.  Rep.  236);  Mastersony.  Townshend,  123  N.  Y.  458 
(25  N.  E.  Rep.  928;  10  L.  R.  A.  816);  Executors  ofJvdeoine  v. 
Judcvine,  61  Vt.  587  (18  Atl.  Rep.  778);  Cooky.  Couch,  100  Mo. 
29  (13  S.  W.  Rep.  80);  Gaven  v.  Allen,  100  Mo.  293  (13  8.  W. 
Rep,  501);  Leuns  v.  Pitman,  101  Mo.  281  (14  8.  W.  Rep.  52); 
Prosser  v.  Hardesty,  101  Mo.  593  (14  S.  W.  Rep.  628);  Brown- 
ing,  petitioner,  16R.  I.  441. 

For  construction  of  wills  in  cases  turning  upon  a  particular 
state  of  facts,  disclosed  in  the  opmions,  see  the  following  cases: 
Dulany  v.  Middleton,  72  Md.  67 ;  Rhodes  v.  Weldy,  46  Ohio  8t. 
234  (20  N.  E.  Rep.  461;  15  Am.  St.  Rep.  584,  note)-,  Cheetham 
V.  Muhlenberg,  133  Pa.  St.  309  (19  Atl.  Rep.  547);  Chew  v.  Kel- 
ler, 100  Mo.  362  (13  8.  W.  Rep.  395);  Slieridany,  Sheridan,  136 
Pa.  St.  14  (19  Atl.  Rep.  1068);  Sturgis  v.  Work,  122  Ind.  134 
(22  N.  E.  Rep.  996;  17  Am.  St.  Rep.  M%)',DulVs  Estate,  137 
Pa.  St.  112;  Simmons  v.  Beazel,  125  Ind.  362  (25  N.  E.  Rep. 
344);  O'Rourke  v.  Beard,  151  Mass.  9  (23  N.  E.  Rep.  576); 
Piatt  V.  Withington,  121  N.  Y.  138  (23  N.  E.  Rep.  1116); 
Patchen  v.  Patchen,  121  N.  Y.  432  (24  N.  E.  Rep.  695);  Matter 
of  Powers,  124  N.  Y.  361  (26  N.  E.  Rep.  940);  Matter  of  Rey- 
nolds, 124  N.  Y.  388  (26  N.  E.  Rep.  945);  Matter  of  White,  125 
N.  Y.  544  (26  N.  E.  Rep.  909);  Redfield  v.  Redfield,  126  N.  Y. 
466 ;  «7ewA;in«  v.  Lawrence,  86  Va.  35    (9  8.  E.  Rep.  417);    Gal- 
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lather  v.  Rowan's  Admr.,  86  Va.  823  (11  8.  E.  Rep.  121); 
Miller's  Admr.  v.  Potterfield,  86  Va.  876  (11  S.  B.  Rep.  486;  19 
Am.  St.  Rep.  919);  Beiniey.  Beime,  33  W.  Va.  663  (11  S.  E. 
Rep.  46);  Dickson  v.  Field,  77  Wis.  439  (46  N.  W.  Rep.  668;  9 
L.  R.  A.  537). 

Sec.  640.    Misoellaneous  notes.    It  was  held  that 

the  statate  giving  a  married  woman  power  to  dispose  of  her  estate 
by  will  did  not  enable  her  to  disinherit  her  husband.  Teacles 
Estate,  132  Pa.  St.  633  (19  Atl.  Rep.  274).  When  the  wUl  directs 
a  sale  of  the  estate  and  the  widow  elects  to  take  under  the  law, 
she  takes  an  interest  in  the  realty  and  has  no  claim  upon  the  pro- 
ceeds of  its  sale.  Ounningham's  Estate,  137  Pa.  St.  621  (21  Am. 
St.  Rep.  901).  It  was  held  that  a  husband  who  failed  to  renounce 
a  will  made  by  his  wife,  was  not  deprived  of  his  curtesy  by  an 
after-bom  child  that  survived  the  wife.  Beime  v.  Beime,  33  W. 
Va.  663  (11  S.  E.  Rep.  46). 
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Seo.  641.    Statutes  of  England. 
27,  Hen.  8.  Jointure,  82  Me.  284;  s.  o.,  19  AtL  Bep.  897. 

Seo.  642.    United  States. 

Statutes, 
Chap.  8,  Title  82.    Pnblio  lands:  Town  Bitee,  189  U.  8.  607. 
1802.     "Indian  intercourse  Act."  126  N.  Y.  122. 

I860,  Sept.  28.    Swamp  lands  of  Iowa,  78  Iowa,  88;  s.  o.  42  N.  W.  Rep.  588.^ 
1864,  Feb.  28.    Indiana  Uniyersity:  Grant  of  lands  for,  126  Ind.  898;  s.  c, 

26N.E.  Rep.  81. 
1862,  Jnly  1.    Railroad  land  grants,  20  Nev.  872;  s.  c,  22  Pao.  Rep.  287. 
1864,  May  12.    Grant  of  railroad  lands  in  Iowa,  79  Iowa,  689;  s.  o.,44  N.  W. . 

Rep.  807. 
1872.     Mining  claims:  Ahnnal  expenditure,  88  Cal.  168;  s.  o.,  28  Pao.  Rep.^ 

874. 
1886,  Jnly  10.     Railroad  land  grants,  20Ney.  872;  s.  c,  22  Pao.  Rep.  287. 

Beviaed  Statutes, 
Seo.  2108.     Contracts  with  Indians,  122  Ind.  641;  s.  c,  28  N.  E.  Rep.  1080; 

7  L.  R.  A.  782. 
Sees.  2269,  2261.    Entry  and  pre-emption  of  land,  189  U.  S.  642. 
Sec.  2820.    Mining  claim:  Lode  location,  88  Gal.  208;  s.  c,  28  Pac.  Rep. 

866. 
Sees.  2326,  2826.    Application  for  patent  for  land:  Notice,  14  Colo.  461;  s. 

c,  24  Pac.  Rep.  650. 
Sees.  2826,  2882.     Mineral  lands:  Acquisition  of,  83   Gal.  296;  s.  c,  28  Pac. 

Rep.  419. 
Sec.  2372.     Erroneous  entry  of  lands,  44  Minn.  71 ;  s.  c,  46  N.  W.  Rep.  208. 
Sec  2387.     Town  Site  Act,  68  Ark.  191;  s.  c,  18  S.  W.  Rep.  1094. 
Sec.  2488.    Swamp  and  oyer  flowed  lands,  188  U.  S.  678. 

Statutes  at  Large, 
Vol.  9,  p.  619,  chap.  84.     Swamp  and  oyerflowed  lands,  188  U.  S.  184;  188 

U.  S.  656. 
VoL  11,  p.  196.     Land  grant  to  Minnesota,  41  Minn.  862;  s.  c,  48  K.  W. 

Rep.  81;  187  U.  S.  628. 
Vol.  13,  p.  66.    Land-grant  to  Minnesota,  44  Minn.  848;  s.  c,  46  N.  W.  Rep. 

673;  137  U.  S.  628. 
Vol.  18,  p.  866.    Land  grants  to  Oregon:  Forfeiture,  140  U.  S.  699. 
Vol.  18,  p.  866,  chap.  217.    Land  grant  to  the  Northern  Pacific  R.  R.,  189 
U.  S.  1. 
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VoL  14,  p.  89.    Land  grants  to  Oregon:  Forfeiture,  110  U.  d.  699. 

VoL  14,  p.  319.    Swamp  lands  in  California.  IdentiHoation,  138  U.  S.  184. 

YoL  14,  pp.  289,  261.  Land  grant:  Oregon  and  California  B.  B.  Co.,  139 
U.  8.  668. 

VoL  14,  p.  409.    Land  grants  to  Oregon:  Forfeiture,  140  U.  S.  699. 

Yol.  17,  p.  94,  chap.  162.    Mineral  lands,  189  U.  S.  607. 

YoL  18,  p.  21.  Entry  under  Timber-Culture  Act,  48  Minn.  876;  s.  c,  46  N. 
W.  Rep.  713. 

YoL  18,  p.  208,  chap.  424.    St.  Paul  and  Pao.  R.  B.,  189  U.  S.  19. 

YoL  21,  p.  140, 141.  Relief  of  settlers  on  public  lands,  88  CaL  88;  s.  c,  28 
Pao.  Rep.  60;  19  Or.  466;  s.  c,  26  Pac  Rep.  662. 

YoL  21,  p.  287,  chap.  246.    Nevada  lands,  188  U.  8.  614. 

YoL  28,  p.  164.  St.  Cloud  Water-Power  Co.*b  dam,  48  Minn.  880;  s.  c,  46  N. 
W.  Rep.  714. 

YoL  24,  p.  219.  Death  of  allottee  of  lands  under  treaty  with  Eioapoo  In- 
dians, 48  Kan.  668;  s.  c,  28  Pao.  Rep.  1046. 

YoL  24,  p.  662,  chap.  878.    Jurisdiction:  Trespass,  187  U.  S.  480. 

YoL  26,  p.  788,  chap.  888.  "No  Man's  land:"  Jurisdiction  over,  138  tJ.  S. 
167. 

Beo.  648.    Alabama. 

ConatUuUon, 
Art.  14,  sec  4.    Foreign  corporations,  89  Ala.  198;  s.  c,  7  S.  Rep.  427. 

Code  of  1876. 
Sec.  8614.    Partition:  Sale  of  lands,  90  Ala.  862;  s.  c,  7  S.  Rep.  842. 

Code  of  1886, 
Sec.  1209.    Foreign  insurance  companies,  90  Ala.  207;  s.  c,  8  S.  Rep.  84;  9 

L.  R.  A.  601. 
Sec.  1782,  subd.  6.    Statute  of  frauds,  89  Ala.  606;  s.  c,  7  S.   Rep.   444;   89 

Ala.  672;  s.  o.,  8  S.  Rep.  60;  90  Ala.  108;  s.  c.,7  8.  Rep.  440. 
Sec.  1764.    Yendor*8  lien,  ^9  Ala.  676;  s.  c,  8.  S.  Rep.  108. 
Sec.  1798.    Proof  of  registered  conTcyance,  89  Ala.  888;  s.  c,  8  S.  Rep.  77. 
Sec.  1907.    Allotment  of  dower,  90  Ala.  421;  s.  c.  8  S.  Rep.  94. 
Sec.  1914.    Foreign  corporations:  Holding  lands,  89  Ala.  198;  s.  c,   7  S. 

Rep.  427. 
Sec.  2104-10.    Sale  of  decedent's  realty  to  pay  debts:  Petition,  90  Ala.  496; 

s.  c,  8  S.  Rep.  919. 
Sec.  2124.    Conveyance  to  sub-purchaser,  90  Ala.  867;  s.  c,  7  S.   Rep.  448. 
Sec.  2841-61.    Separate  estates  of  married  women,  90  Ala.  840;  s.  c,  7  S. 

Rep.  241. 
Sec.  2346,  2148.  Mortgage  of  wife's  property,  90  Ala.  880;  s.  c,  8  S.  Rep.  68. 
Sec.  2608.    Alienation  of  homestead,  90  Ala.  266;  s.  c,  7  8.  Rep.  666;  9  L. 

R.A.  848. 
Sec.  2621.    Claim  of  homestead  exemption,  90  Ala.  479;  s.  c,  8  8.  Rep. 

101. 
Sec.  2662-2666.  Homestead:  Widow's  rights,  89  Ala.  606;  s.  c,  7  8.  Rep.  161. 
Sec.  2682.    Action  by  or  for  a  lunatic,  90  Ala.  468;  s.  c,  7  8.  Rep.  880. 
Sec.  2606.    Action  against  partnership,  90  Ala.  226;  s.  c,  8  8.  Rep.  10. 
Sec.  2707.    Mortgages,  89  Ala.  626;  s.  c,  8  8.  Rep.  9. 
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Seo.  2712-13.  Ejectment:  Crops,  89  Ala.  829;  8.  o.,  6  8.  Bep.  766;  6  L.  B.  A, 

617. 
Seo.  2716.    Use  and  ooonpation,  89  Ala.  490;  s.  o.,  8  8.  Bep.  186. 
Beo.  2892.    Partnership  real  estate,  90  Ala.  226;  s.  o.,  8  8.  Bep.  10. 
Seo.  8078.    Lien  of  agrionltnral  laborer,  89  Ala.  868;  s.  o.,  8  S.  Bep.  149. 
Beo.  8268.    Partition:  Sale  of  land,  89  Ala.  466;  8.  o.,  8  S.  Bep.  40. 
Beo.  8262.    Partition:  Sale  of  land,  89  Ala.  466;  b.  o.,  8  8.  Bep.  40. 
Seo.  8846.    Exeontion  from  a  jnstioe^s  oonrt,  90  AUl  167;  8.  o.,  7  8.  Bep. 

610. 
Seo.  8640.    Bill  in  equity  by  judgment  creditors,  90  Ala.  96;  s.  c,  7  8.  Bep. 

610. 
Seo.  8696.    Chancery  decree  as  conveying  title,  90  Ala.  294;  8.  c,  7  8.  Bep. 

881. 
Sec.  8780.    Arson,  89  Ala.  26;  s.  o.,  8  8.  Bep.  188. 
Seo.  8886.    Landlord's  lien:  BemoYal  of  property,  89  Ala.  110;  8.  c,  7  8. 

Bep.  841. 

Laws, 
1878,  Apr.  28.    Homestead,  90  Ala.  464;  s.  c,  7  8.  Bep.  888. 
1876,  Feb.  28.    Land  grant  in  aid  of  railroads:  Debt — Settlement  act,  89 

Ala.  681;  s.  o.,  7  8.  Bep.  771. 
1886-8,  p.  11.    Taxation,  89  Ala.  826;  s.  c,  8  8.  Bep.  64. 
1886-87,  p.  112.    Homestead:    Widow's   rights,  89  Ala.  606;  s.  c,  7  8.  Bep. 

161. 
1887,  Feb.  28.    Foreign  corporations:  Transacting  business,  89  Ala.  198^ 

8.  o.,  7  8.  Bep.  427. 

LocaX  ecues, 
Bailroad  lands,  89  Ala,  681;  s.  c,  7  8.  Bep.  771. 
Tax  deed:    Execution  and  validity  of,  90  Ala.  888;  8.  c,  8  8.  Bep.  98. 

Seo.  644.    ArkaTiflaft. 

Oantfs  Digest 
Seo.  6197,  6216.    Infants:    Bedemption  from  tax  sale,  62  Ark.  182;  s.  c,  12 

8.  W.  Bep.  241. 
Sec.  6664,  6666,  6671,  6678.    School  lands,  62  Ark.  160;  s.  c,  12  8.  W.  Bep. 
248. 

CknUd'a  Digest 

P,  184.    Infants'  lands:  Sale  of,  68  Ark.  87;  s.  c,  18  8.  W.  Bep.  610. 

Mansfield's  Digest 
Sec.  184.    Sale  by  administrator,  62  Ark.  218;  s.  c,  12  8.  W.  Bep.  669. 
Sec.  860.    Attachment  sale:  Confirmation,  62  Ark.  446;  s.  c,  18   8.   W. 

Bep.  79. 
Seo.  676-688.  Tax  sale:  Confirmation,  62  Ark.  400;  s.  c,  12  8.  W.  Bep.  786. 
Sec.  1669.    Trespass:    Hunting,  62  Ark.  266;  s.  c,  12  8.  W.  Bep.  662. 
Sec.  2622.    I>escent,  62  Ark.  66;  s.  c.,11  8.  W.  Bep.   1086. 
Sec.  2679, 2682,  2684, 2694-8,  2697-8.    Dower:  Provision  in  lieu  of,  widow's 

election,  52  Ark.  198;  s.  c,  12  8.  W.  Bep.  890. 
Seo.  2682,  '88.    Ejectment:  Pleading,  62  Ark.  290;  s.  c,  12  8.  W.  Bep.  667; 

68  Ark.  449;  14.  8.  W.  Bep.  647. 
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8«o.  2644.    Betterment  act:  Bona  fide  oocupant,  68  Ark.  646;  b.  o.,  14  S.  W, 

Rep.  99,  908. 
Bee.  2649.    Recovery  of  land  sold  for  taxes:  Tender,  68  Ark.  428;  8.  c,  14 

8.  W.  Rep.  624. 
See.  8006.    Bohednle  of  homeBtead,  68  Ark.  182;  s.  o.,  18  S.  W.  Rep.  729. 
8eo.  8067-72.    Redemption,  62  Ark.  290;  b.  c,  12  S.  W.  Rep.  667. 
Bee.  4260.    Forfeited  lands:    Improvements,  68;  Ark.  22;  b.  c.,  18  S.  W. 

Rep.  891. 
Sec.  4469.    Landlord's  lienr    Attachment,  62  Ark.  868;  s.  c,  12  S.  W.  Rep. 

707. 
Sec.  4475,  4489.    Tax  sales — ^limitations — disabilities,  68  Ark.  418;  s.  c,  14 

8.  W.  Rep.  628. 
Bee.  6782.    Tax  title:    Proof    required  to     defeat.  140    U.  8.  684. 
Bee.  6791.    Tax  titles:  Statute  of  limitations,  68  Ark.  204  s.  c,  18  8.  W. 

Rep.  699;  140  U.S. 684. 

Bee.  6792.    Improvements  by  holder  of  tax  title,  62  Ark.  188;  s.  c,  12  8.  W. 

Rep.  241. 

Other  Stabiles, 

1869.  ^'Chapters   of  the  digest,''  62  Ark.  182;  s.  c,  12  8.  W.  Rep.  241. 

1879,  March  7.    Mortgage  sales:  Redemption,  68   Ark.  69;  s.  c,  18  8.  W. 

Rep.  789. 
1879,  March  14.    Donation  of  forfeited  lands,  68  Ark.  28;  s.  c,  18  8.  W. 

Rep.  891;  68  Ark.  288  s.  c,  18  8.  W.  Rep.  704. 
1881,  March,  12.    "Overdue  tax  act,''  68  Ark.  480;  s.  c,  14  8.  W.  Rep.  622; 

68  Ark.  446;  14  8.  W.  Rep.  646;  68  Ark.  449;  s.  c,  14  8.  W.  Rep.  647;  68 

Ark.  480;  s.  c,  14  8.  W.  Rep.  671. 

1886,  Apr.  1.    Acknowledgments.  68  Ark.  68;  s.  c,  18  8.  W.  Rep.  420. 

1887,  March  8.    Usury,  68  Ark.  464;  s.  c,  14  8.  W.  Rep.  674. 
1887,  March  18.    Homestead,  63  Ark.  182;  s.  c,  18  8.  W.  Rep.  729. 

Local  Cases, 
Administrator:  Private  sale  of  land  by,  62  Ark.  841;  S.O.,  12  8.  W.  Rep. 

708. 
Allotment  of  dower:    Appeal,  52  Ark.  288  ;  s.  c,  12  8.  W.  Rep.  578. 
Homestead:  Sale  of  by  Probate  Court,  52  Ark.  213;  s.  c,  12  8.  W.  Rep, 

559. 
Married  woman:  Deed  of,  63  Ark.  107;  s.  c,  18  8.  W.  Rep.  695. 
School  lands:  Sale  of,  62  Ark.  150;  s.  c,  12  S.  W.  Rep.  248. 
Tax  sale  and  title,  52  Ark.  182;  s.  c,  12  8.  W.  R.  241;  140  U.  8.  684. 

Sec.  646.    Oalifomia. 

Civil  Code, 
Sec.  1265.    Homestead,  86  GaL  184, 151. 
Sec.  1624.     Statute  of  frauds,  86  Gal.  689. 
Sec.  2922.    Mortgages,  84  Gal.  1^0;  s.  c,  28  Pac.  Rep.  1081. 
Sec.  8460.    Insolvency  defined,  84  Gal.  41;  s.  c,  28  Pac  Rep.  1088. 

Code  of   Civil  Procedure, 
Sees.  815,  816.    Statute  of  limitations,  88  Gal.  279  s.  c,  28  Pac  Rep.  886. 
Sec.  892.    Foreclosure:    Jurisdiction,  86  GaL  98. 
Sec.  688.    Valueless  security,  84  Gal.  174;  s.  c,  24  Pac  Rep.  118. 
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Seo.  726.    Action  upon  mortgage  debt,  84  Cal.  154;  s.  o.,  23Pao.  Rep.  1086; 

84  Gal.  174;  b.  o.,  24  Pao.  Bep.  113. 
Seo.  738,  739.    Qnieting  title,  88  GaL  689;  s.  o.,  28  Pao.  Bep.  1102;  86    GaL 

666. 
Sec.  768.    Partition:    Sale  of  realty,  84  Gal.  409;  s.  c;  24  Pac  Bep.  164. 
Seo.  946.    Sale  of  property:    Stay  of  exeoation,  84  GaL  86;  b.  c,  24   Pac. 

Bep.  161. 
Sec.  1160,  Forcible  entry  and  detainer,  83  Gal.  96;  s.  o.,  28  Pao.  Bep.  196, 
Seo.  1977,  2286.    Landlord's  lien:    Bemoval  of  crops,  84  Ga.  479. 
Seo.  1161.    Unlawful  detainer,  84  Gal.  420;  s.  c,  24  Pao.  Bep.  816. 
Seo.  1183.  "Mining  claim"  defined,  83  GaL  868;  s.  c,  23  Pao.  Bep.  389. 
Sec.  1184, 1187.    Mechanic's  lien,  86  GaL  22;  s.  c,  86  GaL  81. 
Seo.  1192.    Mechanic's  lien:    Boilding  by  tenant,  86  GaL  385. 
Sec.  1466.    Homestead:    Setting  apart,  85  GaL  71;  619;  86  GaL  161. 
Sec.  1476.    Homestead,  83  Gal.  440;  s.  c,  23  Pac.  Bep.  376;  86  Gal.   848. 
Sec.  1500.    Decedents'  Estate:    Mortgage  claim,  86  Gal.  822. 
Sec.  1537.    Petition  to  sell  decedent's  real  estate,  85  Gal.  151. 
Sec.  1589*1591.    Fraudulent  conyeyanoes:    Decedent's  estate,  86  Gal.  645. 
Sec.  1781.  Petition  of  guardian  to  sell  real  estate,  83  GaL  344;  s.  c,  21  Pao. 

Bep.  15;  23  Pac.  Bep.  314. 
Sec.  1926.    Gertificate  of  purchase,  84  GaL  499;  s.  c,  24  Pac.  Bep.  802. 
Sec.  2889.    Gonveyanoe  to  mortgagee,  86  GaL  365. 

Political  Code, 
Sec.  3660.    Assessment  of  mortgaged  realty,  84  Gal.  299;  s.  c,  24  Pac.  Bep. 

160. 
8785.    Tax  sale:    Bedemption,  86  Cal.  122. 

Local  cases. 
Administrator's  sale:  Publication  of  notice,  84  GaL  444;  s.  c,  24  Pao.  Bep. 

281. 
Community  property:  Divorce,  86  GaL  219. 
Guardian:  Sale  of  ward's  real  estate,  83  GaL  344;  s.  c,  21  Pac.  Bep.   16;  28 

Pac.  Bep.  814. 
Homestead:  Creation  and  conveyance  of,  83  GaL  23;  s.  o.,  23  Pac.  Bep. 

212;  83  GaL 319;  s.  c,  23  Pac.  Bep.  301. 
Homestead:  Bights  of  survivor,  86  Gal.  119. 
Homestead:  Estate  of  decedent:  Presentation  of  claim,  83  GaL  440;  s.  c.  23 

Pac.  Bep.  376;  85  GaL  610;  86  GaL  119;  86  GaL  348. 
Married  women:    Separate  property,  88  Gal.  621;  s.  c,  23  Pac.  Bep.  696. 
Mechanic's  lien:    Prior  mortgagee's  rights,  83  Gal.  368;  s.  c,  23  Pao.  Bep. 

389;  83  GaL..373;  a.  c.,23  Pac.  Bep.  390. 
Mineral  lands:    Acquisition  of,  88  GaL  296;  s.  c,  23  Pac.  Bep.  419. 
Mining  claims,  83  Cal.  163;  s.  c,  23  Pao.  Bep.  374;  88  GaL  203;  s.  o.,  28  Pao. 

Bep.366. 
Preemption  of    public  lands.    Certificate  of  purchase,  84  Gal.  499;  b.  o., 

24  Pao.  Bep.  802. 
Public  lands;  Desert-land  Act,  83  Gal.  38;  s.  c,  28  Pao.  Bep.  60. 
Public  lands,  84  GaL  143;  b.  o.,  24  Pac.  Bep.  87;  36  GaL  448;  188  U.  S.  666^ 
San  Francisco:     Beach  and  water  lots,  84  GaL  124;  s.  c,  24  Pao.  Bep.  814* 
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Swamp  and  OTerflowed  lands,  88  Gal.  279;  8.  o.,  23  Pao.  Rep.  886;  83  Cal. 
1;  s.  o.,  28  Pao.  Rep.  220;  86  Oal.  583;  188  U.  8.  578. 

8eo.  646.    Ck>lorado. 

Cade. 

Seo.  367.    Adyerse  claim  to  patented  lands,  14  Colo.  461;  b.  e.,  24  Pao.  Rep. 

550. 
Sees.  280-288.    Partition,  14  Colo.  280;  b.  c,  23  Pao.  Rep.  480. 

General  SUitutes. 
Chap.  65.    BCeohanio*B  and  miner^s  lien,  14  Colo.  79;  8.  o.,  28  Pao.  Rep.  458. 
Seo.  812, 1728, 1733.    Irrigating  ditches,  14  Colo.  549;  s.  o.,   24  Pao.    Rep 

329. 
Seo.  2140.    Mechanic's  lien,  14  Colo.  21;  s.  c,  23  Pao.  Rep.  456. 
Seo.  2186.    Statute  of  limitations,  14  Colo.  164;  s.  c,  23  Pao.  Rep.  444. 

Sea  647.    Oonneotioat. 

Oeneral  Statutea. 
Seo.  622.    Antenaptial  settlements,  69  Conn.  576. 
Sec  632.    Descent,  58  Conn.  207;  b.  c,  20  AtL  Rep.  466. 
Seo.  2655.    Cemeteries,  68  Conn.  91;  s.  o.,  19  AtL  Rep.  517. 
Seo.  2807.    Alimony,  58  Conn.  826;  s.  e.,  20  Atl.  Rep.  428. 
Seo.  8010,  3016.    Foreclosure  of  mortgage,  58  Conn.  257;  s.  c,  20  Atl.  Rep. 

894. 
Seo.  8018.    Mechanic's  lien,  58  Conn.  445;  s.  o.,  20  AtL  Rep.  469;  9  L.  R.  A. 

Ill;  59  Conn.  296. 
Sec.  8806,  3890.    Taxes,  69  Conn.  422;  521. 

Seo.  648.    Florida. 

Statutes. 
1828.  Dower,  25  Fla.  26,  87. 
1885.  Mechanic's  lien:  Enforcement  by  attachment,  25  Fla.  765. 

McCleUan's  DigeeL 
P.  86,  seo.  40.    Sale  of  decedent's  realty,  25  Fla.  54;  s.  o.,  25  Fla.  98a 
P.  219,  sees.  21,  22.    Quieting  title,  25  Fla.  980. 
P.  705,  sec.  24:    Delinquent  tenant  act,  25  Fla.  88. 
Page  754,  Chap.  150.    Foreclosure:  Parties,  188  U.  S.  694. 

Local  Cases, 
Sale  of  decedent's  realty  to  pay  debts,  25  Fla.  53;  980. 
Tax  sale  and  tax  title,  25  Fla.  58;  25  Fla.  582. 

Seo.  640.  Georgia. 

Code. 
Seo.  732.    Notice  to  close  private  way,  85  Oa.  273. 
Seo.  812.  Lien  for  taxes,  84  Ga.  34. 
Seo.  1443-1448.  Fences,  84  Ga.  804. 
Sees.  1954,  1955.    Mortgages,  140  U.  S.  247. 
Sec.  1957, 1959.     Record  of  instrument  upon  improper  proof  of  execution, 

84  Ga.  294. 
Sec  1979.     Mechanic's  lien:    Notice,  84  Ga.  811. 
Seo.  2026.    Homestead:    Rents  and  profits,  85  Ga.  687. 
Seo.  2040.    Exemption,  85  Ga.  646. 
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Seo.  3247,  2248.    Fee  simple  and  fntnre  estates:    Creation  of ,  86  Oa.  650. 

Seo.  2574.    Property  set  apart  for  support  of  widow  and  children,  85  Ga 

782. 

Beo.  4077.    Eviction  of  tenant:  Snf&oienoy  of  af&dayit,  84  Oa.  561. 

Local  eases. 

Homestead:    Sale  to  repay  borrowed  money,  84  Ga.  203. 

Partition,  84  Ga.  128. 

Tax  sale:    Redemption,  84  Ga.  560. 

Seo.  660.    Illinois. 

Revised  Statutes. 

Chap.  24,  Art.  9,  seo.  5.    Condenmation  of  land:    Petition,  182  UL  872;  a. 

o.,  28  N.  E.  Bep.  1086. 
Chap.  40,  sec.  20.    Execution  sales,  182  IlL  282;  s.  c,  24N.  E.  Bep.  65. 
Chap.  57,  sec.  15.    Forcible  detainer:    Sub-tenant,  181  CL  468;  s.  c,  28  K. 

E.  Bep.  592. 
Chap.  64.    Guardian:    Mortgage  by,  188  U.S.  318. 
Chap.  106.    Partition,  180  HI.  525;  •.  c,  22  N.  E.  Bep.  587. 

Local  cases. 
Appeal:  Freehold   inToWed,  when,  180  111.  225;  s.  c,  22  N.  E«  Bep.  855;  131 

HI.  27;  s.  c  22  N.  E.  Bep.  1006;  181  UL  809;  s.  c,  23  N.  E.  Bep.  410;  182 

m.  91;  8.  c.  28  N.  E.  Bep.  411;  182  CL  808;  s.  c,  28  N.  E.  Bep.  1028;  182 

HI.  591;  s.  c,  24  N.  E.  Bep.  617. 
Attachment:  Interpleader,  180  111.  87;  s.  c,  22  N.  E.  Bep.  477. 
Drainage  law,  180  111.  261;  s.  c,  22  N.  E.  Bep.  607;  180  111.  509;  s.  o.,  22  N.  £. 

Bep.  600;  130  IlL  608;s.c.,22  N.E.Bep.787;  181111.446;  s.  c,  23  N.E. 

Bep.  633;  182  BL  681;  s.  c,  24  N.  E.  Bep.  426. 
Homestead,  130  HL  415;  s.  c,  22  N.  E.  Bep.  618;  181  UL  210;  s.  c,  23  N.  E. 

Bep.  407. 
Married  woman:  Contract  and  convey ance  by,  182  111  443;  s.  c,  24  N.  E. 

^ep.  956. 
Mechanic's  Uen  law:  Sec.  3  construed,  132  IlL  877;  s.  c,  23  N.  E.  Bep.  349. 
Statute  of  Limitations;  Title  by,  182  m.  149;  s.  c,  23  N.  E.  Bep.  1030. 
Swamp  and  overflowed  lands,  131    HI.  505;  s.  c,  23  N.  E.  Bep.  629;  188  U. 

S.635. 
Tax  sale:  Notice  of,  182  111.  665;  s.  c,  24  N.  E.  Bep.  684. 
Town  plat:  Acknowledgment  of,  131  111.  490;  s.  c,  23  N.  E.  Bep.  602. 

Seo.  661.    Indiana. 

Revised  Statutes  (1876). 

YoL  1,  p.  124,  sec.  229.    Tax  lien,  122  Ind.  99;  s.  c,  28  N.  Bep.  683. 

y oL  1,  p.  129,  sec.  257.    Quieting  title:  Bights  of  holder  of  tax-title,  122 

Ind.  99;  s.c.,  23  N.  E.  Bep.  688. 

YoL  2,  p.  530.    Sale  under  will,  123  Ind.  47;  s,  c,  23  K.  E.  Bep.  1076;  7  L. 

B.  A.  788. 

Revised  Statutes  (1881), 

Sec.  292.    Statute  of  limitations;  126  Ind.  497;  s.  c,  25  N.  E.  Bep.  131;  9  L. 

B.  A.  792. 
Sec.  898.    Abstracts  of  title:  Bequired  of  pleader,  when.  126  Ind.  511; 

s.  c,  26  N.  E.  Bep.  207. 
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860.  G08.    Lien  of  JadgmentB,  126  Ind.  115;  b.  e.,  25  K.  £.  Rep.  608. 

Beo.  689.    Lien  of  execution,  122  Ind.  288;  b.  o.,  28  N.  £.  Rep.  795. 

Beo.  756.    Execution  sale:  Real  OBtate,  how  sold,  126  Ind.  434;  b.  c,  26  N. 

£.  Rep.  172. 
8eo.  767.    SherifTB  sale:  Right  of  poBsesBion,  128  Ind.  288;  s.    c.,  24  N. 

£.  ,Rep.  109;  128  Ind.  804;  b.  c,  24  N.  £.  Rep.  111. 
Sec.  769.    Execution  sale:    Redemption,  126  Ind., 406;  s.  c,  26  N.   £. 

Rep.  74. 
Sec.  825.    DeflToent:  Adopted  children,  124  Ind.  41;  s.  c,  28  N.  £.  Rep.  860; 

7  L.  R.  A.  485. 
See.  1056.  Answer  in  actions  of  ejectment  and  quieting  title,  122  Ind.  283; 

8.  c,  28  N.  E.  Rep.  795. 
Sec.  1064.    New  trial  as  of  right,  128  Ind.  75;  s.  c,  24  K.  E.  Rep.  232;  126 

Ind.  551;  e.  c.,  25  N.  £.  Rep.  708. 
Sec.  1078.    Suits  affecting  land:    Party  plaintifiP,  125  Ind.  547;  s.  c,  25  N. 

£.  Rep.  618. 
Sees.  1090, 1091.  Release  and  satlsf  action  of  a  mortgage,  126  Ind.  145;  b.  c, 

25  N.  £.  Rep.  807. 
Sec.  1941.    Trespass,  122  Ind.  54;  s.  c.,  28  N.  E.  Rep.  698;  128  Ind.  427;  b.c., 

24  N.  E.  Rep.  164. 

Sees.  2882-283&    Sale  of  decedent's  realty  to  pay  debts,  126  Ind.  825;  s.  c, 

25  N.  E.  Rep.  548. 

Sec.  2442.    Liability  of  heirs  for  debts  of  decedent,  122  Ind.  81;  s.  c.  23 

N.  E.  Rep.  628;  126  Ind.  825;  s.  c,  25  N.  E.  Rep.  548. 
Sees.  2488,  2486,  2490.    Descent:    Widow's  rights,  126  Ind.  559;  s.  c  25 

N.  £.  Rep.  704;  s.  c.,  28  N.  £.  Rep.  190. 
Sec  2495.    Widow's  rights:  Purchase  money  mortgage,  122  Ind.  200,  s.  c, 

23  N.  E.  Rep.  704. 
Sec.  2505.    Widow's  election,  126  Ind.  559 ;  s.  c,  25  N.  £.  Rep.  704 ;  s.  c,  28  N. 

E.  Rep.  190. 
Sec.  2508.  Wife's  right  upon  judicial  sales,  126  Ind.  216;  s.  c,  25  K.  E.Rep. 

1108;  126  Ind.  419;  s.  c,  26  N.  E.  Rep.  167. 
Sees.  2559,  2560.    Revocation  of  will,  124  Ind.  41;  b.  c,  28  N.  £.  R«p.  860;  7 

L.  R.  A.  485. 
Sees.  2974-2976.    Trnsts,  125  Ind.  472;  s.c,  25  N.  E.  Rep.  597. 
Sec.  2988.    Non-resident  trustees,  126  Ind.  145;  s.  c,  25  N.  E.  Rep.  807. 
Sec.  8165.  Colieouos  of  Mreet  assessments,  122  Ind.  167;  s.  c,  28  N.  E.  Rep. 

717. 
Sec.  8258.    Plats:  Acknowledgments  of,  legalized,  128  Ind  196;  s.  c,  24  N. 

E.  Rep.  228. 
Sec.  8261.    Taxation:    Agricultural  lands  in  cities,  128  Ind.  290;  s.  c,  24 

E.  Rep.  114. 
Sec.  8908.    Powers  of  railroads,  122  Ind.  817;  s.  c,  23  N.  E.  Rep.  782;  7  L. 

R.  A.  257;  126  Ind.  518;  s.  c,  26  N.  E.  Rep.  204. 
Sec.  8907.    Condemnation  of  land  by  railroads,  122  Ind.  817;  b.  c,  28  N.  E. 

Rep.  782;  7  L.  R.  A.  257;  125  Ind.  885;  s.  o.,  25  N.  E.  Rep.  851. 
Sees.  4845,  4847.    School  lands:  Sale  of,  124  Ind.  560;  s.  c,  24  N.  £.  Rep. 

734;  9  L.  R.  A.  176. 
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Seo8.  4898,  4894.    School  fond  mortgages:  Payment  of  interest,  123  Ind. 

838;  24  N.  E.  Rep.  847. 
Seo.  4446.    Purchase  of  land  for  Joint  graded  school,  124  Ind.  72;  s.  o.,  24 

N.  £.  Hep.  686. 
Seo.  4648.    Indiana  University  lands,  126  Ind.  898;  s.  c,  26  N.  E.   Rep.  81. 
Seo.  4904.    Statute  of  Frauds,  ;L24  Ind.  416;  s.  c,  24  N.  E.  Rep.  861;  7  L.  R. 

A.  784. 
Sec.  5116.    Married  women:  Disabilities  abolished,  124  Ind.  166;  s.  c,  24 

N.  E.  Rep.  670;  8  L.  R.  A.  406. 
Sec.  6117.    Married  women:    Power  to  convey  her  separate  estate,  124  Ind 

106;  s.  c,  24  N.  E.  Rep.  680;  8  L.  R.  A.  796;  124  Ind.  166  s.  c,    24  N.  £. 

Rep.  670;  7  L.  R.  A.  406. 
Sec.  6119.    Married  women:    Contract  of  suretyship,  124  Ind.  106;  s.  c, 

24  N.  £.  Rep.  680;  8  L.  R.  A.  796;  124  Ind.  166;  s.  c.,24  N.  E.  Rep.  670; 

8  L.  R.  A.  406;  122  Ind.  422;  b.c.,24  N.  E  Rep.  164.  , 

Seo.  6226.    Tenant  holding  over:    Suit  for  possession:  Jurisdiction  of 

justice  of  the  peace,  122  Ind.  1;  s.  c,  22  N.  E.  Rep.  786. 
Seo.  6466.    Tax  sale:  Redemption,  124  Ind.  264;  s.  c,  24  N.  E.  Rep.  88. 
Sees.  6474,  6476.  Sale  of  lands  assessed  conjointly:    Rights  of  owners,  122 

Ind.  872;  s.  c,  28  N.  E.  Rep.  140. 
Sees.  6487,  6488.    Tax  sale:    Invalidity:  Transfer  of  lien   of  the  State. 
124  Ind.  264;  s.  c,  24  N.  E.  Rep.  88;  124  Ind.  840;  s.  c,  24  N.  E.  Rep.  883. 

EllioWa  Supplement. 
Sec.  29.    Descent:  Adopted  child,  124  Ind.  41.  s.  c,  23  N.E.  Rep.  860;  7  L. 

R.  A.  486. 
Sec.  1191.    Drainage  assessments,  124  Ind.  469;  s.  c,  24  N.  E.  Rep.  874. 
Sees.  1269, 1270.    Lands  forfeited  to  the  school  fund,  122  Ind.   833;  s.  c., 

24  N.  E.  Rep.  347. 
Sees.  1692, 1699, 1704.    Mechanic's  lien:  Notice,  125  Ind.  201;  s.  c,  26  K. 

E.  Rep.  217;  128  Ind.  489;  s.  c,  24  N.  E.  Rep.  835. 
Sec.  2142.  Tax  sale:    Validity,  124  Ind.  264;  s.  c,  24  N.  E.  Rep.  88. 
Sees.  2143,  2147,  2149.  Tax  sale:    Foreclosure  of  tax  lien,  124  Ind.  467;  s.c., 

24  N.  E.  Rep.  1090;  125  Ind.  628;  s.  c,  26  N.  E.  Rep.  638. 

Sea  662.    Iowa. 

Laws, 

1876,  Chap.  47,  Taxation:  Unplatted  lands  in  city  limits,  77 Iowa,  668; s.c, 

42  N.  W.  Rep.  441. 
1880,  Chap.  15.  Right  of  way  for  railroad,  78  Iowa,  404;  s.  c,  43  N.  W. 

Rep.  275. 

Code. 
Sec.  898,  416.    Township  trustee:    Powers.    77  lo.  285;  s.  c,  42  N.  W.  Rep. 

186. 
Sec.  464.    Railroads  in  streets,  78  Iowa,  28;  s.  c,  42  N.  W.  Rep,  676. 
Sec.  470.    Cities:    Powers  as  to  realty,  79  Iowa,  587;  s.  c,  44  N.  W.  Rep. 

822. 
Seo.  846.    Tax  sales.    77  Iowa,  435;  s.  c,  42  N.  W.  Rep.  363;  77  Iowa,  710; 

i.  c,  42  N.  W.  Rep.  669;  79  Iowa,  626;  s.  c,  43  N.  Rep.  284;  44  N.  W. 

Rep.  904;  77  Iowa,  682;  s.  c,  42  N.  W.  Rep.  466;  79  Iowa,  462;  s.  c,  44 
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N.  W.  Bep.  892;  79  Iowa,  253;  s.  c,  43  N.  W.  Rep.  201;  78  lo.  299;  8.  o., 

43  N.  W.  Bep.  204. 
Beo.  902.    Tax  title:    Statute  of  limitations,  78  Iowa,  268;  b.  o.,  43  N.  W. 

B«p.  201;  78  Iowa,  299;  8.  o.,  48  N.  W.  Rep.  204;  79  Iowa,  547;  8.  c,  44 

N.  W.  Rep.  815. 
Sec.  1939.    Tenants  in  common,  79  Iowa,  278,  b.  o.,  44  N.  W.  Rep.  547. 
Soc.1967.    Defective  acknowledgments,  79  Iowa,  626;  8.  c,  43  N.  W.  Rep. 

284;44N.  W.  Rep.904. 
Bee.  1990.    Alienation  of  homestead,  77  Iowa,  781 ;  s.  c,  42  N.  W.  Rep.  526; 

79  Iowa,  278;  s.  c,  44  K.  W.  Rep.  547;  79  Iowa,  319;  s.  o.,  44  N.  W.  Rep. 

556;  78  Iowa,  661;  s.  c,  43  N.  W.  Rep.  539. 
Sec.  1998.    Homestead  in  land  not  platted,  78  Iowa,  668;  s.  o.,  43  N.  W. 

Rep.  609. 
.Bees.  2007,  2008.    Descent  of  homestead,  79  Iowa,  4^1;  s.  c,  44  N.  W.  Rep 

716. 
Sees.  2129,  2135.    Mechanics'  liens.    77  lo.  706;   s.  c,  42  K.  W.   Rep.   557. 

Id.  347;  8.  c,  42  N.  W.  Rep.  813. 
Beo.    2375.    Allowance  to  widow.     79  Iowa,  185;  s.  c,  44  N.  W.  Rep.  354. 
Sec.   2396.    Bale  of  decedent's  realty,  78  Iowa,  171;  s.  c,  42  N.  W.  Rep. 

639. 
Sees.  2402,  2403.    Decedent's  estate,  77  Iowa,  488;   s.  c,  42  N.  W.  Rep. 

878. 
Sec.  2440.    Dower,  77  Iowa,  332;  a.  c,  42  N.  W.  Rep.  314. 
Sec.   2441.    Descent:    Widow's  rights,  79  Iowa,  491;  s.  c.,44  N.  W.  Rep. 

716. 
Sec.  2442.  Dower:  "Non-resident"  aliens,  79  Iowa,  296;  s.  c,  44  N.  W.  Rep. 

553. 
Sees,   2629, 2533.    Statute  of  limitations,  77  Iowa,  644;  b.  c,  42  N.  W.  Rep. 

608. 
Sees.  2643,  2544.    Bnlts  by  trustees,  77  Iowa,  354;  s.  'c,  42  N.  W.  Rep.   319. 
See.  2882.  Lien  of  Judgment,  77  Iowa,  644;  s.  c,  42  N.  W.  Rep.  508;  79  Iowa, 

647;  8.  c,  44  N.  W.  Rep.  815. 
Sec.  2961,  par.  12.    Attachment,  77  Iowa,  694;  s.  c,  42  N.  W.  Rep.  460. 
Sec.  8103.    Foreclosure:   Junior  mortgage,  78  Iowa,  350;  s.  c.,  48  N.  W. 

Rep.  218. 
Sec.  8133.    Execution:  Death  of  judgment  debtor,  79  Iowa,  547;  a.  c,  44 

N.  W.  Rep.  816. 
Sec.  3246.    Quieting  title,  79  Iowa,  452;  s.  c.,  44  N.  W.  Rep.  892. 
Sec.  8614.    Forcible  entry  and  detainer:  Notice  to   quit,  77  Iowa,  468;  s.  c, 

42  N.  W.  Rep.  873;  s.  c,  77  Iowa,  629;  s.  c,  42  N.  W.  Rep.  460. 
Sec.  3620.    Forcible  entry  and  detainer,  77  Iowa,  201;  s.  c,  41  N.  W.  Rep. 

620. 

Liocal  oases. 
Muscatine  island  levee,  77  Iowa,  513;  s.  c,  42  N.   W.  Rep.  422;  4  L.  R.  A. 

445. 
Partition,  77  Iowa,  721  s.  c,  42  N.  W.  Rep.  523. 
Public  lands:  Exemption  from  taxation,  78  Iowa,  472  s.  o.,  48  N.   W.  Rep. 

271. 
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Swamp  lands,  78  Iowa,  88;  s.  o.,  42  N.  W.  Bep.  688. 

Tax  sale  and  title.    78  lo.  101;  s.  c,  42  N.  W.  Rep.  616;  s.  o.,  Id.  299;  a.  o., 

4dN.  W.  Rep.204;  Id.  537;  s.  o.,  43  N.  W.   Rep.  522;  b.  o.,  77   lo. 

692;  8.  c,  42  N.  W.  Rep.  465;  Id.  710;  b.  c,  42  N.  W.  Rep.  559;  79  lo.  69; 

B.  c,  44  N.  W.  Rep.  375. 

Seo.  663.    Kansas. 

Civil  Code. 
Bee.  631.    Snb-contractor's  lien,  48  Kan.  684;  s.  o.,  28  Pac.  Rep.  1052. 

General  statutes  of  1868, 
Chap.  78,  sec.  5.    Conveyance  of  lots  before  filing  of  plat,  43  Ean.  178;  8. 

c,  23  Pac  Rep.  103.^ 
Chap.  94,  Bee.  14, 16.    Purchase  of  school  lands,  48  Ean.  666;  s.  c,  23  Pac. 
Rep.  1048. 

General  statutes  of  1889. 

Far.  1390, 1898.  Railroads,  43  Ean.  746;  s.  c,  23  Pac.  Rep.  940. 

Far.  2216.    Embezzlement  of  deed,  43  Ean.  563;  s.  o.,  23  Pac.  Rep.  645. 

Compiled  laws  of  1885, 
Chap.  22y  sees,  25,  26.    Conyeyances  as  eyidenoe,  42  Ean.  520;  8.c.  22  Pac. 

Rep.  586. 
Chap.  23.    Condemnation  for  railroad,  42  Ean.  462;  s.  c,  22  Pac  Rep.  618; 

48  Ean.  746;  s.  c,  23  Pac  Rep.  940. 
Chap.  25,  sees.  161-165.    County  snryeyor,  42  Ean.  48;  s.  c,  21  Pac.  Rep. 

807. 
Chap.  55,  sec  20.     Use  and  occupation,  43  Ean.  529;  s.  c,  28  Pac  Rep. 

610. 
Chap.  66,  sec.  14.    Mill  dam,  48  Ean.  151;  s.  c,  23  Pac.  Pep.  937. 
Chap.  79,  sees.  25,  29.    Purchase  of  poor  farm,  42  Ean.  641;  s.  c,  22  Pac 

Rep.  722. 
C&ap.  107.    Tax  sales  and  titles,  48  Ean.  324;  s.  c,  23  Pac.  Rep.  564;  Id. 

597;  8.  c,  23  Pac  Rep.  603;  Id.  464;  b.  c,  23  Pac.  Rep.  625. 

Jjocal  Cases, 
Annexation  of  territory  to  cities,  42  Ean.  433;  s.  c,  22  Pac  Rep.  616;  42 

Ean.  497;  s.  c,  22  Pac.  Rep.  633. 
Condemnation  for  railroad,  43  Ean.  88;  s.  c,  22  Pac.  Rep.  988;  42  Ean.  97; 

s.  c,  21  Pac  Rep.  1112;  Id.  104;  s.  c,  21  Pac  Rep.  1112;  Id.  337;  s.  c, 
22  Pac.  Rep.  412. 

Forcible  entry  a£d  detainer,  43  Ean.  70;  s.  c,  22  Pac  Rep.  1003. 
Mechanic's  lien,  43  Ean.  684;  s.  c,  28  Pac.  Rep.  1052. 
Osage  ceded  lands,  43  Ean.  102;  s.  c,  22  Pac.  Rep.  1006. 
Partition:  Notice,  judgment,  etc.,  43  Ean.  484;  s.  c,  28  Pac.  Rep.  621. 
Tax  sales  and  title,  42  Ean.  392;  s.  c,  22  Pac   Rep.  816;  Id.  764;  s.  c, 

22  Pac.   Rep.  994;    43  Ean.  162;  s.  c,  23  Pac.   Rep.   165;  Id.  209; 

s.  c,  28  Pac.  Rep.  106;    Id.  580;  s.  c,  23  Pac  Rep.  633;  Id.  597; 

8.  c,  23  Pac.  Rep.  603;  Id.  162;  s.  c,  28  Pac.  Rep.  166. 

Seo.    664.    Eentuoky. 

General  Statutes, 
Ch.  24,  seo.  21  and  88.    Acknowledgments  by  married  women,  87  Ey.  614; 
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s.  o.,  9  8.  W.  Rep.  618. 
Oh.  81,  660.  13.    Widow:  Benimoiation  of  will,  87  Kj,  250;  b.  o.  8  S.  W. 

Bep.  260;  10  Ej.  Law  Bep.  107. 
Oh.  65,  Art.  2,  seo.  1.    Removal  of  partition  fenoe,  87  Ky.  17;  a.  c,  7  B.  W. 

Rep.  159;  10  Ey.  Law  Rep.  87. 
Oh.  63,  Art.  1,  aeo.  16.    Attornment  by  tenant,  87  Ey.  664;  a.  o.,  10  8.  W. 

Rep.  865;  10  Ey.  Law  Rep.  648. 
Oh.  71,  Art.  1,  aeo.  2.    Statute  of  limitation:  Disabilities,  87  Ey.  407;  a.  a, 

9  8.  W.  Rep.  228;  10  Ey.  Law  Rep.  641;  12  Am.  St  Rep,  500. 
Oh.  80,  Art,  1.    Improvements:  Assessment  of  value,  87  Ey.  48;  s.  c.,  7  S. 

W.  Rep.  638;  9  Ey.  Law.  Rep.  909, 

Seo.  666.    Louisiana. 

Code, 
Art.  664.    Execution  sale:  Place  of  making,  139  U.  8. 176. 
Art.  745.    Execution  sale:  Appraisement  of  property,  189  U.  8. 176. 
Art.  846-849.    Boundaries,  42  La.  An.  324;  s.  c,  7.  8.  W.  Rep.  687. 
Art.  1782-1788.    Oapacity  of  parties  to  contract,  139  U.  8. 176. 
2265-2266.    Sheriff's  sales— Recording,  42  La.  An.  846;  s.  c,  7  8.  Rep. 

653. 

LoecU  Cases. 
Conununity  property,  42  La.  An.  178;  s.  c,  7.  8.  Rep.  460. 
Sale  of  minor^s  property:  Act  No.  26  of  1878  construed,  42  La.  An.  481  a. 

c,  7  S.  Rep.  556. 
Tax  sales  and  Tax  title,  42  La.  An.  677;  s.  c,  7  8.  Rep.  796;  42  La.  An.  868; 

s.  c,  8  8.  Rep.  607:  42  La.  An.  918;  s.  c,  8  S.  Rep.  627. 

8ec.  666.    Maine. 

Revised  Statutes  of  1883, 
Ohap.  61,  sees.  86,  87.    Leased  railroads:  Fences,  82  Me.  122;  s.  c,  19  Atl. 

Rep.  84. 
Ohap.  70,  sees.  18,  61.    Insolvency:  Cprporations,  82  Me.  464;  s.  c,  19  AtL 

Rep.  859. 
Ohap.  70,  sec.  85.    Assignee's  deed.  82  Me.  826;  s.  c,  19  AtL  Rep.  826: 
Ohap.  78,  sec.  7.    Tenants  in  common,  82  Me.  227;  s.  c.  19  AtU  Rep.  448. 

Ohap.  74,  sees.  10, 13.    Wills:  '^Lineal  decendant";  Lapsed  devise.  82  Me. 

227:  8.  c,  19  Atl.  Rep.  443. 
Ohap.  88,  Sees.  7,  9, 19,  20,  23,  24.    Partition,  82  Me.  826:  s.  c,  19  AtL  Rep. 

826. 
Ohap.  90,  Sec.  1.    Mortgages,  82  Me.  552;  s.  c,  20  Atl.  Rep.  78. 
Ohap.  90,  Sec.  2.    Possession  by  mortgagee,  82  Me.  466;  s.  c,  19  AtL  Rep. 

916. 
Ohap.  90,  Sec.  8,  OL  8.    Foreclosure  by  taking  possession,  82  Me.  652;  a.  c, 

20  Atl.  Rep.  78. 
Ohap.  92,  Sec.  1.    Mill  act,  82  Me.  48;  s.  c,  19  AtL  Rep.  93;  7  L.  R.  A.  469. 
Ohap.  108,  Sees.  9, 10, 16.    Dower:    Jointure,  82  Me.  234;  s.  c,  19  AtL  Rep. 

397. 
Ohap.  106,  Sec.  1.    Statute  of  limitations:    82  Me.  234;  s.  c,  19  AtL  Rep. 

397. 
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Sec.  657.    Maryland. 

Acta  of  Assembly, 
1866,  oh.  154.    Oonyeyanoes.     72  Md.  584. 
1868,  oh.  249.    Sale  of  infant's  real  estate,  72  Md.  264;  s.  c,  7  L.  B.  A.  588.  ' 

1884,  oh.  462.    Tax  sale,  72  Md.  26. 

1888,  oh.  249.    Charitable  bequests,  72  Md.  285. 

Code  of  Public  General  Laws, 
Art.  16,  seo.  72.    Jnrisdiotion  of  snits  affeoting  land,  72  Md.  9. 
Art.  68,  seo.  4.    Meohanio's  lien,  72  Md.  198. 
Art.  75,  seo.  88.    Ejeotment:    Eqnitable  defense,  72  Md.  584. 

Seo.  658.    Massachusetts. 

Statutes  of  the  Commonwealth, 

1885,  ohap.  96.    Mt.  Anbnrn  Cemetery,  150  Mass.  12;  s.  o.)  22  N.  E.  Rep.  66. 
1888,  ohap.  228.    Superior  Court,  150  Mass.  78;  s.  o.,  22  N.  E.  Rep.  437. 

1884,  chap.  290.    Flats,  151  Mass.  285;  s.  o.,  24  N.  E.  Rep.  828:  7  L.  R.  A. 
151. 

1887,  ohap.  848.    Nuisance:    High  fences,  150  Mass.  482:  s.  c,  28  N.  E.  Rep. 

229. 

Public  Statutes, 
Chap.  12,  Seo.  66.    Tax  sale:  Redemption,  15aMas8. 78;  s.  o.,  22  N.  E.  Rep. 

487. 
Chap.  49,  sec.  94.    Public  ways:    Creation  of,  150  MasQ.  255;  s.  c,  22  N.  E. , 

Rep.  896. 
Chap.  50,  seos.  4,  7.    Sewer  assessment,  150  Mass.  12;  s.  c,  22  N.  E.  Rep. 

6^. 
Chap.  124,  sec.  8.    Widow's  Rights,  150  Mass.  84:  s.  c,  22  N.  E.  Rep.  488. 
Chap.  141,  sec.  8.    Trusts,  151  Mass.  477;  s.  c,  25  N.  E.  Rep.  17;  7  L.  R.  A. 

840. 
Chap.  147,  seos.  2,  8,  85.    Husband  and  wife,  150  Mass.  275;  s.  c,  22  N.  E. 

R«p.  921;  5  L.  R.  A.  664;  Id.  92;  s.  c,  22  N.  E.  Rep.  585. 
Chap.  151,  sec  2,  cl.  11.    Widow's  dower,  150  Mass.  289;  22  N.E.  Rep.  923. 
Chap.  172,  seo.  42.    Execution  sale.  150  Mass.  239;  22  N.  E.  Rep.  892. 
Chap.  173,  seos.   12-35.    Writ  of  entry,  150  Mass.  535;  s.  c,  23  "N,  E.  Rep. 

305: 6  L.  R.  A.  288. 
Chap.  175,  sec.  1.    Forcible  entry  and  detainer,  151  Mass.  543;  s.  o.,24  N. 

E.  Rep.  907. 
Chap.  191,  sees.  2,  6.    Mechanic's  lien,  151   Mass.   129;  s.  o.,  28  N.  E.  Rep. 

834. 

Sec.  669.    Michifiran. 

Laws, 

1885,  Act.  No.  133.    Foreclosure.    81  Mich.  238;  s.  c,  45  N.  W.  Rep.  991. 

HowelVs  Statutes, 
Chap.  271.    Waste,  81  Mich.  832;  s.  o.,  45  N.  W.  Rep.  1004. 
Seo.  5527-5531,  5548,  5551,  5557.    Vested  remainder,  78  Mich.  540;  s.  c,  44 

N.  W.  Rep.  578. 
Sec.  5531.    Restraints  upon  alienation,  80  Mich.  42;  s.  c,  44  N.  W.  Rep. 
1057. 
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860.5678.  snbd.  8.  Express  tnuts,  80  Mioh.  222;  b.  o.,  45  N.  W.  Rep.  88. 
8eo.  5685.    Record  of  conTeyanoes,  77  Mich.  53;  s.  c,  48  N.  W.  Rep.  779. 
8eo.  5774.    Notice  to  quit,  81  Mich.  462;  s.  o.,  45  N.  W.  Rep.  1008. 
Sees.  5969, 5975.    Partition,  81  Mich.  167;  b.  c.^45  N.  W.  Rep.  668. 
Sec.  6076.    Sale  of  decedent's  reality,  78  Mich.  186;  44  N.  W.  Bep.  818. 
8eo.  6108  Execution.  Equitable  estates,  80  Mich.  146;  44  N.  W.  Rep.  1115. 
Sec.  6626.    Quieting  title,  79  Mich.  851;  s.  c,  44  N.  W.  Rep.  616. 
Sec.  6704.    Foreclosure  of  mortgage,  77  Mich.  215;  48  K.  W.  Rep.  866. 
Sec  7759.    Trespass,  78  Mich.  294;  s.  c  44  K.  W.  Rep.  826;  81  Mich.  359; 

s.  c,  45  N.  W.  Rep.  980. 
Sec.  7795*7797.    Ejectment,  78  Mioh.  570;  s.  c,  44  K.  W.  Rep.  414. 
8eo.7822,  7880.    Ejectment,  79  Mich.  154;  s.  c,  44  N.  W.  Rep.  848;  79 

Mioh.  549;  s.  c,  44  N.  W.  Rep.  954. 
See.  7837.    Ejectment:      ImproTcments.  81  Mich.  416.  s.  c,  45  N.  W.  Rep 

1010. 
Sec  8295,  subd.  8.    Forcible  entry  and  detainer,  78  Mich.  125;  s.  c,  43. 

N.  W.  Rep.  1044. 
Sec.  8402-8408.    Miner's  lien,  80  Mich.  275;  s.  c,  45  K.  W.  Rep.  148. 
Sec  8508.    Foreclosure  by  advertisement:  **Ocoapancy,'^  80  Mioh.  249;  s. 

c,  45  N.  W.  Rep.  85;  78  Mich.  171;  s.  c,  48  K.  W.  Rep.  1100;  79  Mich. 

898;  s.  c,  44  K.  W.  Rep.  852. 

Sea  660.    Minnesota. 

IXIW9, 

1865,  chap.  15,  sec.  5.    Taxation  of  railroad  land,  41  Minn.  452;  s.  c,  43  N. 

W.  Rep.  326. 
1876,  Chap.  87.    Homestead,  42  Minn.  189;  s.  c,  44  N.  Rep.  5& 

1888,  Chap.  112.    Foreclosure:  Sheriff's  certificate,  41  Minn.  250;  s.  c,  42 
N.  W.  Rep.  1016. 

1889,  Chap.  200.    Mechanic's  lien,  44  Minn.  68;  s.  c,  46  N.  W.  Rep.  207. 

Pvblio  Statutes  (1858,) 

Chap.  87,  sec  1.    Descent  of  real  property,  42  Minn.  346;  s.  c,  44  K.  "^9. 

Rep.  196. 

General  Statutes  1878, 

Chap.  4,  sec.  1.    Real  estate  defined.  43  Minn.  513;  s.  c,  45  K.  W.  Rep. 

1099. 
Chap.  11,  sees.  89,  90.    Tax  sales,  44  Minn.  207;  s.  c,  46  N.  W.  Rep.  328; 

41  Minn.  20;  s.  c,  42  N.  W.  Rep.  548. 
Chap.  11,  sec.  121.    Notice  to  redeem  from  tax  sales,  42  Minn.  155;  s.  o.,  43 

N.  W.  Rep.  907;  43  Minn.  3;  s.  c,  44  N.  W.  Rep.  668;  44  Minn.  207;  s. 

c,  46N.  W.Rep.328. 
Chap.  18.    Partition  fences,  42  Minn.  363;  s.  c,  44  N.  W.  Rep.  255. 
Chap.  34,  sees.  13-17.    Condemnation  by  railroad,  43  Minn.  527;  s.  c,  46 

K.  W. Rep.  75; 42  Minn.  245;  s.  c,  44  N.  W.  Rep.  10. 
Chap.  34,  sec  83.    Ejectment  against  a  railroad,  42  Minn.  170;  s.  c,  43  N. 

W.  Rep.  848. 
Chap.  35,  sec  1.    Eminent  domain,  43  Minn.  527;  s.  c,  46  K.  W.  Rep.  75. 
Chap.  40,  sec  2.    Convey anoe  by  infant  wife,  43  Minn.  517;  s.  c,  45  N.  W. 

Rep.  lioa 
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Chap.  40,  860.  21.    Recording  deeds,  48  Minn.  641;  b.  o.,  45  N.  W.  Bep.  1186. 
Ohap.  48,  sec  8.    Resulting  trusts:    Creditors,  44  Minn.  169;  s.  o.,  46  N.W. 

Rep.  296. 
Chap.  46,  seos.  48-46.    Estates  in  land,  48  Minn.  898;  s.  o.,  46  N.  W.  Rep. 

710. 
Chap.  46,  seo.  8.    Descent,  48  Minn.  408;  s.  c,  46  N.  W.  Rep.  868. 
Chap  67,  seo    86.    Qnardain^s  deeds,  43  Minn.  868;  s.  o.,  46  N.  W.  Rep. 

849. 
Chap.  66,  seos.  800»  801,  806,  817,  818.    Execution  sales,  48  Minn.  26  s.  c, 

44  N.  W.  Rep.  522;  Id.  618;  s.  c,  46  N.  W.  Rep.  1099. 
Chap.  66,  see.  822.    SherifTs  oertifLoate  of  sale,  41  Minn.  166;  s.  o.,  42  N. 

W.  Rep.  867;  43  Minn.  618; s.  o.,  46  K.  W.  Rep,  1099. 
Chap.  66,  seos.  828,  826.    Redemption,  41    Minn.  160;  s.  o.,  42  N.  W.  Rep. 

862;  41  Minn.  168;  s.  o.,  42N.  W.  Rep.  870. 
Chap.  68  see.  2.    Conyeyanoe  of  homestead,  44  Minn.  482;  s«  o.,  47  K.  W. 

Rep.  68;  9  L.  R.  A.  866. 
Chap.  75,  see.  40.    Notice  to  quit,  44  Minn.  624;  s.  o,,  46  N.  W.  Rep.  268. 
Chap.  81,  seos.  8,  4,  9, 12, 18.    Foreclosure,  48  Minn.  16;  s.  o.,  44  K.  W.  Rep. 

670;  Id.  172;  s.  c,  45  N.  W.  Rep.  11;  42  Minn.  476;  s.  c,  44  N.  W.  Rep. 

985;  8  L.  R.  A.  60;  44  Minn  853:  s.  c,  46  N.  W.  Rep.  559. 
Chap.  84,  seos.  7, 11.     Unlawful  detainer.  41  Minn.  642;  s.  o.,  48  N.  W.  Rep^ 

479;  42  Minn.  85;  s.  o.,  48  K.  W.  Rep.  687. 
Chap.  90i    Mechanio*s  lien,  44  Minn.  458;  s.  c,  46  N.  W.  Rep.  61. 
Chap.  90.    Mechanic's  liens.    Sec.  1.  42  Minn.  214;  s.  o.,  44  N.  W.  Rep.  8; 

Id.  286;  8.  c,  44  N.  W.  Rep.  65.    Seo.  2.    48  Minn.  29;  s.  c,  44  N.  W' 

Rep.  526.    Sec.  6.    42  Minn.  411;  s.  c,  44  N.  W.  Rep.  808;  7  L.  R.  A. 

149;  Id.  414;  s.  c,  44  N.  W.  Rep.  809.    Sec.  7.  48  Minn.  228;  s.  c.  45  N 

W.  Rep.  150;  44  Minn.  544;  s.  c,  47  K.  W.  Rep.  162. 

Local  Cases, 
Foreclosure  by  adyertisement,  41  Minn.  888;  s.  c,  48  K.  W.  Rep.  78;  44  Minn. 

858;  s.  c,  46  N.  W.  Rep.  559;  44  Minn.  446;  s.  c,  46  K.  W.  Rep.  908. 
Tax  sale  and  tax  title.    44  Minn.  178:  s.  c,  46  N.  W.  Rep.  841;  Id.  207;  s.o., 

46  N.  W.  Rep.  828. 

Sea  661.   MlBBissippi. 

Code  {1871,) 
Seos.  1281, 1282;  1286-1288.    Deyise  in  lien  of  dower,  66  Miss.  655;  s.  c,  6 

S.  Rep.  615. 
Seo.  1788.    Desoent:    Widow'^^rights,  66  Miss.  665;  s.  c,  6  S.  Rep.  516. 

Code  (1880) 
Sec.  988.    Partition  fences,  67  Miss.  248;  7  S.  Rep.  222. 
Sec  1178.    Transfers  between  husband  and   wife,  67  Miss.  675;  s.  c,  7  S. 

Rep.  621. 
Sec.  1188, 1292.    Parol  lease,  66  Miss.  288;  s.  c,  6  S.  Rep.  892. 
Sees.  1248, 1249.  Homestead,  67  Miss.  478,  7  S.  Rep.  841. 
Seo.  1251, 1258.    Homestead,  67  Miss.  186;  s.  c,  7  S.  R.  221;  Id.  189;  6  S.  R. 

786. 
Seos.  1801, 1802, 1824.    Attaohment  for  rent,  66  Miss.  116;  s«  a,  6  S.  Rep. 

226;  66  Miss.  118;  s.  c,  6  S.  Rep.  620;  66  Miss.  828;  s.  o.»  6  8.Rep.  768, 
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Sec.  1891.     Mechanio^s  lien,  66  Miss.  646;  b.  c,  6  S.  Rep.  287. 

8ec.  1788.    Judgment  liens:  priority,  67  Miss.  197;  s.  c,  6  S.  Rep.  718. 

8eo.  1888.    Quieting  title,  67  Miss.  729;  s.  o.,  7  8.  Rep.  618;  8  L.  R.  A.  727. 

Beo.  1986.    Foreolosnre,  67  Miss.  293;  s.  o.,  7  S.  Rep.  866. 

Seo.  2124,  2426.    Levy  of  attachment  on  land,  66  Miss.  648;  s.  c,  6  S.  Rep. 

601;  67  Miss.  684;  s.  c,  7  8.  Rep.  641;  67  Miaa.  729;  7  B.  Rep.  618;  8  lu 

R.  A.  727. 
Bees.  2488,  2486,  2491.    Ejectment:  Practice,  66  Miss.  176;  s.  c,  6  8.  Rep. 

618;  67  Miss.  688;  s.  c,  7  8.  Rep.  661. 
Bee.  2698.    Execution  sale,  66  Miss.  899;  s.  c,  6  8.  Rep.  208. 

Local  cases. 
Tax  sales.    66  Miss  622;  s.  c,  6  8.  Rep.  246;  Id,  68;  s.  c,  6  8.  R.  232;   Id. 

615;s.c.,  6  8.  R.  826;  Id.  404;  s.  c,  6  8.  R.  210;  67  Miss.  96;  s.  c,  6.  8.  R. 

628;  Id.  106;  s.  c,  6  8.  R.  680;  Id.  286;  s.  c,  7  8.  R.  867;  Id.  687;  s.  c,  7 

8.  R.  497;  Id.  740;  7  8.  R.  619. 

Seo.  062.    Missoiixi. 

ConstUuHon, 

Art.  2,  sees.  20,  21.    Eminent  domain,  100  Mo.  800;  s.  c,  18  8.  W.   Rep. 
688;  IDl  Mo.  626;  s.  c,  14  8.  W.  Rep.  667;  10  L.  R.  A.  871. 

Cfeneral  Statutes  (1865.) 

Pages  861,  862,  sees.  1-3.    Condemnation  of  land  by    railroads,  100  Mo. 

282;  s.  c,  18  8.  W.  Rep.  846. 
Pages  449-461.     Homestead,  100  Mo.  661;  s.  c,  18  8.  W.  Rep.  878. 
Page  469,  sees.  28-80.    Probate   Court,  100  Mo.  269;  s.  c,  18  8.  W.  Rep. 

88. 

Revised  Statutes  (1879,) 

Beo.  766.    Crossing  of  railroads,  100  Mo.  419;  s.  c,  18  8.  W.  Rep.  710. 
Beo.  2760.    Divesting  title,  100  Mo.  887;  b.  c,  18  8.  W.  Rep.  860. 
Bee.  8219.    Btatute  of  limitations,  101  Mo.  276;  s.c,  14  8.  W.  Rep.  114. 
Bees.  8227,  8229.    Btatute  of  limitations,  101  Mo.  226;  s.  c,  14  8.  W.  Rep. 

282;  101  Mo.  619;  s.  c,  14  8.  W.  Rep.  728. 
Beo.  8296.    Married  women,  101  Mo.  660;  s.  c,  14  8.  W.  Rep.  781. 
Bee.  8692.    Divesting  title:    Power  of  Court,  100  Mo.  887;  s.  c,  18  8.  W. 

Rep.  860. 
Bee.  7116.    Bales  by  county,  101  Mo.  809;  s.  c,  18  8.  W.  Rep.  1049. 

Revised  Statutes  {1889,) 

Bees.  2896,  2897.     Married  women:    Bpecifio  performance   of  real    con- 
tracts, 101  Mo.  686;  s.  c,  14  8.  W.  Rep.  786. 
BecR.  5486,  6487.    Homestead,  101  Mo.  184;  s.  c,  14  8.  W.  Rep.  188. 
BecB.  7174,  7184.'   Partition,  100  Mo.  96;  s.  c,  18  8.  W.  Rep.  844. 

Local  cases. 

Administrators'  sales,   101  Mo.  107;  s.  c,  14  8.  W.  Rep.  67;  20  Am.8t.  Rep. 

695. 
Homestead,  100  Mo.  699;  s.  c,  18  8.  W.  Rep.  904. 
Bheriff's  deed,  101  Mo.  407;  s.  c,  14  8.  W.  Rep.  618;  20  Am.  Bt.   Rep.  618, 

101  Mo.  649;  s.  c,  12  8.  W.  Rep.  1046. 
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Seo.  668.    Nebraska. 

CompUed  atahUes, 
Ohap.  2,  Art.  2,  seo.  18.    Fenoes,  26  Neb.  188;  s.  o.,  41  N.  W.  Bep.  992. 
Chap.  16,  Beo.  978.    Condemnfttion  for  rftilroads:  Appeal,  27  Neb.  694;  s.  o. 

48  N.  W.  Rep.  419. 
Chap.  28,  aeo.  94.    Decedent's  oontraots  for  pnrohase  of  land,  26  Neb. 

818;  S.O.,  41  N.  W.  Bep.  1117. 
Chap.  86,  see.  17.    Homestead,  27  Neb.  88;  s.  c.,  42  N.  W.  Bep.  741. 
Ohap.  67,  sees.  2, 14,  24.    Mill  dams,  26  Neb.  722;  s.  c.,  42  N.  W.  Bep.  877; 

27Neb.812;s.o.,4dN.  W.  Bep.  287. 
Chap.  68,  sees.  1,  2, 11.    Ooonpying  claimants,  26  Neb.  670;  s.  o.  42  N.  W. 

Bep.  875. 

Chap.  72  Art.  1,  seo.  1.    Bailroads:   Fencing,  26  Neb.  188;  s.  c,  41  N.  W. 

Bep.  992. 

Local  oa»e8. 

Dower,  26  Neb.  858;  s.  c,  42  N.  W.  Bep.  97. 

Forcible  entry  and    detainer:  Practice,  26  Neb.   68;  s.  c,  41  N.  W.  Bep.. 

1072;  27  Neb.  794;  s.  c,  44  N.  W.  Bep.  29. 
School  land  leases,  26  Neb.  818;  s.  c,  41  N.  W.  Bep.  1117;  26  Neb.  616;  s.  o.,. 

42  N.  W.  Bep.  711. 
Tax  sales,  26  Neb.761;s.o.,  42N.  W.  Bep.  764;  Id.  676;  s.  c,  42  N.  W.  Bep. 

891;  27  Neb.  482;  s.  c,  48  N.  W.  Bep.  256;  Id.  829;  s.  c,  44  N.  W.  Bep. 

80. 

Sea  664.    Nevada.  * 

Statutes. 

1871,  p.  188.    Sale  and  selection  of  lands,  20  Nev.  81;  s.  c,  16  Pac.   Bep. 
480. 

1878,  pp.  120, 124.    Sale  of  state  lands,  20  Nev.  88;  s.  c,  14  Pac.  Bep.  584; 

15  Pac  Bep.  470;  20  Ney.  44;  s.  c,  14  Pac.  Bep.  586; 20  Ney.  81;  s.  c,  16. 

Pac.  Bep.  480.  * 
1881,  pp.  115, 116.    Sale  of  state  lands,  20  Ney.  88;  s.  c,  14  Pac.  Bep.  584; 

15  Pac.  Bep.  470. 
1885,  p.  105.    Preferred  right  to  purchase  state  lands,  20  Ney.  88;  s.  c  14 

Pac.  Bep.  584;  15  Pac.  Bep,  470. 

Sea  666.    New  Hampshire. 

Laws. 

1872,  Chap.  41.    Descent,  64  N.  H.  476;  s.  o.  18  Atl.  Bep.  864. 

1888,  Chap.  22.    Seryice  of  process,  64  N.  H.  151 ;  s.  c,  5  AtL  Bep.  886. 

Oeneral  Laws. 

m 

Chap.  1,  sec  19.    Descent:  'Issne*'  defined,  64  N.  H.  407;  s.c,  14  AtL  Bep. 

557. 
Chap.  54,  sec.  11.    Tax  sale,  64  N.  H.  62;  s.  c,  5  Atl.  Bep.  837. 

Chap.  59,  sec  1.    Tax  sale,  64  N.  H.  149;  s.  c,  5  Atl.  Bep.  660. 

Chap.  186,  sec.  14.    Foreolosnre,  64  N.  H.  70;  s.  c,  6  AtL  Bep.  486. 

Chap.  188,  sec  12, 18, 14.    Homestead,  64  N.  H.  481;  s.  c,  14  AtL  Bep.  24. 

Chap.  188,  sec  7.    Descent,    64  N.  H.  476;  s.  c,  18  AtL  Bep.  864. 

Chap.  188,  sec  12.    Married  women,  64  N.  H.  478;  s.  c,  18  AtL  Bep.  588. 

Chap.  188,  sec  4.    Adopted  children,  64  N.  H.  407;  s.  c,  14  AtL  Bep.  557. 


/? 
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Chap.  198,  000. 12,  Deeoent.    S4  N.  H.  828;  8.  o.,  10  Atl.  Rep.  702. 

Ohap.  222,  seo.  6.    Who  is  a  holder  **iinder  a  supposed  legal  title,"  84  K. 

H.  58;  0.  <L,  8  AiL  Bep.  460. 
Chap.  260,  see.  1.    Notioe  to  quit,  84  N.  H.  877;  s.  o.,  10  AtL  Bep.  852. 

Local  Cases. 
Partition,  84  N.  H.  848;  s.  o.,  14  Atl.  Bep.  889. 
Taxation,  84  K.  H.  162;  s.  o.,  9  AtL  Bep.  794. 

Seo.  606.    New  Jersey. 

Recited  Statutes. 

P.  118,  seo.  78.    Foreolosnre  of  mortgage,  46  N.  J.  Eq.  478. 

P.  686,  seo.  5.    Married  women,  52  N.  J.  L.  868;  52  N.  J.  L.  870. 

PP.  668,  669.    Meohanic's  lien,  51 N.  J.  L.  829;  s.  o.,  17  AtL  Bep.  688;  51  K. 

J.  L.  549;  B.  0.,  18  AtL  Bep.  1094;  7  L.  B.  A.  48. 

P.  809.    Party  walls,  46  N.  J.  Eq.  872. 

P.  1048,  sec.  7.    BherifTs  deed,  46  K.  J.  Eq.  161. 

P.  1151.    Exemption  from  taxation,  52  K.  J.  L.  878. 

P.  1174.    Telegraph  oompanies,  51  N.  J.  L.  88;  s.  o.,  16  AtL  Bep.  188. 

P.  1189.     Actions  to  determine  title,  46  N.  J.  Eq.  79. 

Revised  Statutes  (Supplement) 

P.  456,  seo.  8.    Mechanic's  lien,  51  N.  J.  L.  549;  s.  c,  18  AtL  Bep.  1094;  7  L. 

B.  A.  48. 

Local  Cases. 

Exemption  from  taxation,  52  N.  J.  L.  589. 

Forcible  entry  and  detainer:    Practice,  51  N.  J.  L.  272;  s.  c,  17  AtL  Bep. 

91. 
Landlord  and  tenant  act:    Jurisdiction,  51  N.  J.  L.  504;  s.  c,  18  AtL  Bep. 

858;  52  N.  J.  L.  161;  51  N.  J.  L.  152;  s.  c,  16  AtL  Bep.  186. 
Mechanic's  lien,  51  N.  J.  L.  86;  s.  o.,  16  AtL  Bep.  194. 
BftTings  banks:    Exemption  from  taxation,  52  N.  J.  J/.  156. 
Trespass:    Jurisdiction  of  justice,  52  K.  J.  L.  119. 

Bea  667.    New  York. 

Code. 

nSec.  191,  subd.  8.    Actions  affecting  title  to  real  estate,  128  K.  Y.  650;  s.  e. 

25  N.  E.  Bep.  877. 

Sec  840.    Jurisdiction  of  County  Court,  122  M.  Y.  84;  s.  o.,  25  K.  E.  Bep» 

257. 
See.  1468.    Execution  sale,  122  N.  Y.  822;  s.  c,  25  N.  £.  Bep.  486. 

'  Sec  1542.    Partition,  126  K.  Y.  870. 

^  Sec.  1628.    Foreclosure,  125  N.  Y.  660;  s.  c,  26  N.  E.  Bep.  782. 

WSeos.  1670, 1874.    Lis  Pendens^  124  N.  Y.  114;  s.  c,  26  K.  E.  Bep.  826;  124 

JJ.  Y.  400;  s.  c,  26  N.  E.  Bep.  978. 

Bee.  1871.    Setting  aside  fraudulent  conTcyances,  124  N.  Y.  241;  s.  c,  26 

N.  E.  Bep.  548. 

Laws. 

1845.  Chap.  150.    Ejectment:    Indian  lands,  126  N.  Y.  122. 

1847,  Chap.  188.    Cemetery  associations,  122  N.  Y.,  429;  s.  c,  26  N.  £.  Bep« 

983;  126  N.  Y.  507. 

1860. 1854.  Chap.  40,  sec  44.    Bailroad  fences,  126  H.  Y.  366. 
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1858,  Chap.  814.    Setting  aside  fraudulent  oonTeyanoea,  124  K.  Y.  241;  s.  o., 

26  N.  E.  Rep.  648. 
1880,  Ohap.  188,  see.  4.    Oemeteries:    Lien  upon  lota  in,  126  N.  7.  807. 
1864,  Chap.  817.    Mortgage  by  corporation,  122  N.  T.  166;  b.  c,  26  N.  E. 

Bep.  808;  122  N.  Y.  177;  s.  c.,  26  N.  E.  Rep.  269. 
1868,  Chap.  289.    Tax  sale  of  lands  in  Westoheeter  County,  128  N.  Y.  474; 

s.  c,  26  N.  E.  Bep.  932. 
1874,  Chap.  866.    Tax  sale:  Bedetnption,  121  K.  Y.  498;  s.  o.,  24  N.  E.  Bep. 

791. 
1876,  ohap.  88.  Aliens:  Holding  land,  122  N.  Y.  48;  s.  o.,  26  N.  E.  Bep.  288; 

9  L.  B.  A.  697. 

1883,  chap.  114.    Settlement  and  collection  of  unpaid  taxes  in  Brooklyn, 
122  M.  Y.  681;  26  N.  E.  Bep,  1042. 

1888,  ohap.  490.    Water  works,  126  N.  Y.  181;  s.  6.,  26  N.  E.  Bep.  142. 

1884,  ohap.  262.    Street  Surface  Bailway  Act,  128  N.  Y.  861;  s.  c,  26  N.  E. 
Bep.  881. 

1886,  chap.  842.    Mechanic's  lien,  126  N.  Y.  188;  s.  c  26  N.  E.  Bep.  261. 
1886,  chap.  411*    Assessment  of  Non-resident  lands,  126  N.  Y.  867;  s.  c,  26. 
N.  E.  Bep.  464. 

1886,  chap.  816.    Assessment  of  occupied  farms  in  towns,  126  N.  Y.  867;  s. 
c,  26  N.  E.  Bep.  464. 

1887,  chap.  627.    Tax  sales,  128  N.  Y.  474;  S.C.,  26  N.  E.  Bep.  982. 

1  Rtn,  Stat, 

Tit.  2,  part  1,  chap.  13,  Art.  2.  Assessment  for  taxation:  Designation  of 
land,  121 K.  Y.  259;  s.  c,  24  N.  E.  Bep.  467. 

Page  891,  sec.  11.    Assessment  of  non  resident's  land,  128  N.  Y.  474;  s.  c, 

26  N.  E.  Bep.  982. 
Page  621,  sec.  100.    Highway  by  public  use,  121  N.  Y.  420;  s.  c,  24  N.  E. 

Bep.  692. 
Page  728,  sec.  28.    Estates,  126  N.  Y.  427;  s.  c,  26  N.  E.  Bep.  467. 

Page  728,  sees.  47-49,  66.    Trusts,  126  N,  Y.  446;  8.  c,  26  N.  E.  Bep.  806;  * 
126  N.  Y.  606;  s.  c,  26  N.  E.  Bep.  789;  21  Am.  St.  Bep.  748. 

Page  780,  sec.  67.    Termination  of  an  express  trust,  128  N.  Y.  211;  26  K 

E.  Bep.  822. 
Page  782,  sees.  74,  84,  86.  Trusts,  122  N.  Y.  604;  s.  c,  26  K.  £.  Bep.  21;  126 

N.  Y.  427;  s.  c,  26  N.  E.  Bep.  467. 

Page  787,  sees.  128, 129.   Suspension  of  power  of  alienation,  122  N.  Y.  604; 
s.  c,  26  N.  E.  Bep.  21;  126  N.  Y.  216. 

Page  749,  sec  4.  Liability  of  heir  or  deVisee  to  pay  mortgage  upon  prop- 
erty receiyed,  124  N.  Y.  849;  s.  c,  26  N.  E.  Bep.  987. 

Local  eases* 

Elevated  railroads,  126  N.  Y.  98;  s.  &,  26  Nl  E.  Bep.  26;  10  L.  B.  A.  728. 

Expectant  estates,  124  K.  Y.  70;  s.  c,  26  N.  E.  Bep.  889. 

Tax  sales,  122  N.  Y.68;  s.c,  26  N.  E.  Bep.  248;  122  N.  Y.  686;  s.  c,  26  N. 

E.  Bep.  19. 
Trusts,  126  N.  Y.  446;  s.  c,  26  N.  E.  Bep.  806. 
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Beo.  668.    North  Oarolina. 

The  Code. 
See.  lOi  (8).  Probate  of  deed  to  vhioh  Clerk  is  a  party,  106  N.  C.  66;  b.  c, 

11 8.  E.  Rep.  177;  106  N.  O.  72;  s.  o.,  11  B.  E.  Bep.  179;  106  N.  O.  361;  s. 

o.,  10  8.  E.  Bep.  1087. 
Sec.  601  (4).    Homestead,  107  N.  G.  469. 
See.  629.    Waste,  107  K.  0. 648. 
Sec.  1246.    Begiatration  of  real  contraota,  106  K.  O.  877;  a.  c,  10  8.  E. 

Bep.  .991. 
See.  1264.    Beoording  of  oonyeyanoes,  106  N.  O.  484;  a.  o.,  10  8.  E.  Bep. 

897. 
See.  1271.  •  Diaoharge  and  eatiaf aotion  of  mortgage,  107  N.  G.  220. 
Sees-  1486-1446.    Sale  of  deoedenVs  land  for  aasets,  106  N.  C.  286;  a.  c,  11 

&  E.  Bep.  188;  107  N.  C.  696. 
Sees.  1646,1646.    Fraudulent   conyeyanoea,  106  N.  0.  261;  a.  o.,  11  8.  E» 

Bep.  470;  18  A.m.  St.  Bep.  898. 
Sec  1664.    Oontraota  concerning  land,  106  N.  G.  861;  a.  o.,  11  8.E.  Bep. 

876. 
Sec.  1764.    Landlords  lien,  107  N.  G.  89;  88. 
Sec  1769.    BemoTal  of  oropa  by  tenant,  106  N.  G.  646;  a.  o.,  10  8.  £.  Bep. 

901;  106  M.  G.  668;  a.  o.,  11  8.  E.  Bep.  166;  106  N.  G.  691;  s.  c,  10  8.  E. 

Bep.  1026. 
See.  1799.    Agrionltnrallien.  107  N.  G.  860. 

Bees.  1801, 1802.    Meohanlo*a  lien,  106  N.  G.  226;  a.  c,  10  8.  E.  Bep.  1028. 
Bees.  1826-1886.    Powers  of  married  women.  106  N,  G.  289;  a.  c,  10  8.  £. 

Bep.  998;  106  N.  G.  612;  s.  o.,  11  8.  E.  Bep.  69a 
Sees.  1892-1906.    Partition,  107  N.  G.  24;  107  N.  G.  840. 
Bees.  1946, 1946.    Gondemnation  of  land  for  railroad,  106  N.  G.  246;  s.  c, 

11  8.  E.  Bep.  828. 
Sees.  2102-  2107.     Dower,  106  N.  G.  228;  s.  c,  11  8.  E.  Bep.  160;  8  L.  B.  A. 

448. 
Sec.  2846  etseq.    Gberokee  lands,  106  N.  G.  461;  a.  c,  11  8.  E.  Bep.  647. 
Beo.  2761.    Biparian  rights,  107  N.  G.  189. 
Beo.  2767,  2768.     Entry  of  public  lands,  107  N.  G.  668. 
Beo.  8648,  8664.    Begister  of  deeds,  106   N.  G.  667;  s.   c,  10  8.  E.  Bep. 

1019. 
Sec.  8818.    Jnrisdiotion:    Title  to  real  estate  inTolyed,  when,  106  N.  G.  88; 

s.  Ci,  11  8.  £.  Bep.  678. 

Local  cctsea, 

Agricnltnral  lien,  106  N.  G.  193;  s.  c.,  10  8.  E.  Bep.  911;  107  N.  G.  119. 

Cart- ways:  Establishment  of,  107  N.  G.  68. 

Homestead,  106  N.C.  90;  s.c,  10  8.  E.  Bep.  868;  106  N.  G.  121;  s.  c,   10  8. 

£.  Bep.  867;  107  N.  G.  236;  107  N.  G.  881;  468;  482. 
Probate  and.  registration  of  oonyeyanoes,  106  N.  G.  66;  s.  c.,  11  8.  E.  Bep. 

177;  106  K.  G.  72;  s.  o.,  11  B.E.  Bep.  179;  106  N.  G.  877;  s.  c.,  10  8.  £. 

Bep.  991. 
Bale  for  assets,  106  N.  G.  881;  s.  o.,  10  8.  £.  Bep.  1066;  106  N.  C.  876;  s.  c.» 

11  8.  E.  Bep.  871. 
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Sea    660.    Ohio. 

Acts, 
1846,  Feb.  28.    AgTionltnral  Booietiea,  46  O.  St.  98;  b.  o.,  18  K.  E,  Rep.  496; 

16  Am.  St.  Rep.  666. 

Revised  Statutes. 
Sees.  8824,  8826,  8829.    Railroads:  Fences,  46  O.  St.  81;  s.  c.  18  N.  E.   Rep. 

688. 
Sees.  4996,  6819.    Married  Women,  46  O.  St.  188;  b.  o.,  19  N.  E.  Rep.  698. 
Sec.  6488.    Homestead,  46  O.  St.  183;  b.  c,  19  N.  £.  Rep.  698. 
Sec  6699.     Bower:    Effect  of  diyoroe,  46  O.  St.  78;  s.  c,  18  N.  £.  Rep. 

640. 
Sec  6969.    After-bom  children,  46  O.  St.  284;  s.  c,  20  N.  E.  Rep.  461;  16 

Am.  St.  Rep.  684. 

Seo.  670.    Oresran. 

HilVs  Code. 
Sec  149-161.    Attachment,  19  Or.  168;  s.  c,  28  Pac.  Rep.  888;  Id.  222;  s. 

c,  28.  Pac  Rep.  971;  Id.  468;  s.  c,  23  Pac  Rep.  807. 
Sec.  278,  298.    Retnrn  of  execution,  19  Or.  456;  s.  c,  26  Pac.  Rep.  662. 
Sec.  882.    Ejectment,  19  Or.  76;  s. c,  28  Pac  Rep.  818. 
Sees.  428;  482.    Partition,  19  Or.  112;  s.  c,  28  Pac  Rep.  890. 
Sees.  8669,  8672,    Mechanic's  liens,  19  Or.  61;  s.  c,  23  Pac  Rep.  670;  19  Or. 
188;  s.  c,  28  Pac  Rep.  902. 

Local  Cases. 
*  Swamp  and  OTerflowed  lands:    Constrnotion  of  statutes  concerning,  140 
U.  S.  1. 

Seo,  671.    Pennsylvania. 

1  Sm.  Laws. 
1706,  p.  69.    Mortgages,  182  Pa.  St.  86;  s.  c,  18  Atl.  Rep.  1090. 
1716,  p.  96.    Recording  act,  184  Pa.  St.  180;  s.  c,  19  Atl.  Rep.  499. 

8  Sm.  Laws. 
1824,  p.  288.    Chitting  trees,  184  Pa.  St.  689;  s.  c,  19  AtL  Rep.  688. 

Public  Laws. 
1888,  p.  816.    Descent,  182  Pa.  St.  422;  s.  c,  19  AtL  Rep.  281. 
1886,  p.  696, 696.    Mechanic's  lien,  180  Pa.  St.  211;  s.  c,  18  AtL  Rep.  789; 

181  Pa.  St.  177;  s.  c,  18  AtL  Rep.  1062. 
1846,  p.  160.    Partition,  186  Pa.  St.  14;  s.  c,   19  AtL  Rep.  1068. 
1849,  p.  627.    Orphans'  Oonrt  sale:    Possession,  184  Pa.  St.  96;  b.  c,  19  AtL 

Rep.  492;  187  Pa.  St,  182. 
1861,  p.  618.    Widow's  exemption,  184  Pa.  St.  877;  s.  c,  19  AtL  Rep.  684. 

1868,  p.  607.  Aocnmnlations,  186  Pa.  St.  854;  s.  c,  20  AtL  Rep.  521. 

1864,  p.    48.  Municipal  improvements:  Liens,  182 Pa.  St.  108;  s.  c,  19  AtL 

Rep.  70. 

1866,  p.  882.  Accumulations,  186  Pa.  St.  864;  s.  c,  20  AtL  Rep.  521. 

1856,  p.  882.  Charitable  devise,  132  Pa.  St.  422;  s.  c,  19  AtL  Rep.  281. 

1866,  p.  868.  Estates-tail,  187  Pa.  St.  68. 

1856,  p.  638.  Sheriff's  sales,  137  Pa.  St.  633. 

1856,  p.  633.  Statute  of  frauds,  136  Pa.  St.  175;  s.  c,  19  AtL  Rep.  968. 
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1856,  p.  684.    J[oint-debtor8, 188  Pa.  Bt.  27;  s.  o.,  19  Atl.  Bep.  810. 

1856,  p.  584.^  Partition,  186  Pa.  St.  285;  b.  c,  20  AtL  Rep.  511. 

1857,  p.    89.    Partition,  186  Pa.  St.  14;  b.  o.,  19  AtL  Rep.  1068. 
1871,  p.  269.    Life  tenant,  180  Pa.  Bt.  451;  s.  o.,  18  AtL  Bep.  638. 
1874,  p.  158.    Exemption  from  taxation,  184  Pa.  St.  207;  s.  o.,  19  AtL  Bep. 

497. 
1874,  p.  800.    Mechanio'8  lien,  180  Pa.  St.  211;  b.  a,  18  AtL  Rep.  789. 
1878,  p.  149.    AoknowledgmentB,  180  Pa.  St.  288;  b.  o.,  18  AtL    Bep.  680; 

184  Pa.  St.  854;  8.  c,  19  AtL  Bep.  686. 
1881,  p.    84.    Parol  defeasance,  138  Pa.  St.  41;  b.  o.,  19  AtL  Bep.  805. 
1888,  p.    79.    Ejectment,  180  Pa.  St.  572;  b.  c,  18  AtL  Bep.  998. 
1887,  p.  118.    Mechanic's  lien,  185  Pa.  St.  604;  b.  c,  19  AtL  Bep.  949. 
1887,  p.  382.    Married  women,  181  Pa.  St.  476;  s.  c.,  19  Atl.  Bep.  806;  131 

Pa.  St.  578;  S.C.,  18  AtL  Bep.  941;  183  Pa.  St.  97;  s.  c,  19  AtL  Bep. 

847:  7  L.  B.  A.  818. 

Local  CtiMS. 

I>e8oent:  Widow's  rights,  180  Pa.  St.  256;  s.  c,  18  AtL  Bep.  621. 

Ejectment:  Directing  a  yerdict,  180  Pa.  St.  275;  s.  c,  18  AtL  Bep.  788;  183 

Pa.  St  46;  s.  c,  19  AtL  Bep.  346;  184  Pa.  St.  588;  s.  c,  19  AtL  Bep.  689;> 

135  Pa.  St.  186;  s.  c,  19  AtL  Bep.  984;  185  Pa.  St.  484;  s.  c.,  19  AtL  Bep 

1026. 
Ejectment:    Parties,  pleading,  and  praotioe,  182  Pa.  St.  65;  s.  c,  18  Atl 

Bep.  1092;  182  Pa.  St.  192;  s.  c,  19  AtL  Bep.  58;  132  Pa.  St.  213;  s.  c, 

19  AtL  Bep.  421;  133  Pa.  St.  614;  s.  c,  19  AtL  Bep.  421,  562;  137  Pa. 

St.  35. 
Ejectment:  Title  necessary  to  maintain,  185  Pa.  St.  418;  s.  c,  19  AtL  Bep. 

1029;  187  Pa.  St.  633. 
Married  women,  181  Pa.  St.  476;  s.  c,  19  AtL  Bep.    806;  181  Pa.  St.   573; 

8.  c,  18  Atl.  Bep.  941;  184  Pa.  St.  424;  s.  c,  21  AtL  Bep.  166. 
Orphans'  Oonrt:  Sale  of  lands  of  decedent,  187  Pa.  St.  182. 
Partition,  130  Pa.  St.  516;  s.  c,  18  AtL  Bep.  1064;  181  Pa.  St.  352;  s.  c,   18 

AtL  Bep.  901;  184  Pa.  St.  140;  s.  c,  19  AtL  Bep.  498;  186  Pa.  St.  14;  s. 

c,  19  AtL  Bep.  1068;  Id.  285;  20  AtL  Bep.  511. 
f  Bents,  132  Pa.  St.  229;  s.  c,  19  AtL  Bep.  32. 

I  Seo.  672.    Rhode  Island. 

Public  Statutes  (1882,) 

Chap.  44,  sec.  16.    Bedemption  from  tax  sale,  16  B.  I.  248. 

Chap.  178,  sec.  4.    Unacknowledged  deeds,  16  B.  I.  497. 

Chap.  182,  sec.  1.    Deyise:  After  acquired  property,  16  B.  I.  254. 

Chap.  189,  sec  13.    Alienation  by  heirs,  16  B.  I.  694. 
j  Chap.  223,  sec  11.    Execution  sale,  16  B.  I.  419. 

r  Local  Cases, 

Amendments:    Practice.  16  R.  I.  498. 

Mechanic's  lien,  16  B.  1.  698;  704;  715. 

Partition  sale:  Liens,  16  B.  L  477., 

Seo.  678.    South  Carolina. 

Code. 
Sec.  310.    Judgment  lien,  82  S.  G.  226. 


ST 
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General  Statutes. 

>  • 

Beo.  1785.    Gifts  to  mistresses  and  bastards,  82  S.  C.  149. 
Sec  1819.    Ejection  of  tenants,  82  S.  0. 146. 
Seo.  2008.    Sale  of  exempted  property,  82  S.  C.  264. 
Sec  2014.    Assignment  for  creditors,  82  S.  0.  492. 

StattUes, 
Act  of  1 795,  5  Stat.  266.    Extent  of  covenant  of  general  warranty,  82  S.  0» 

112. 
1878, 15  Stat.  498.    Judgment  lien,  82  S.  0.  226. 

Local  Cases, 
Mortgage  by  married  women,  82  8.  G.  462. 
Beoovery  of  land:    Survey,  82  S.  0.  584. 

Sea'  674.    Tennessee. 

Acts. 
1877,  Ohap.  72,  sec  8.    Railroads,  88  Tenn.  188;  s.  c,  12  S.  W.  Rep.  587. 
1881,  Ohap.  9,  sec  1.    Railroads,  88  Tenn.  138;  s.  c,  12  S.  W.  Rep.  587. 
1887,  Chap.  1.    Taxation,  88  Tenn.  464;  s.  c,  12  S.  W.  Rep.  924;  7  L.  R.  A. 

469. 

Code  (If.  dt  V.) 
Sec  1758,  2080.    Leases,  88  Tenn.  665;  s.  c,  18  S.  W.  Rep.  689. 
Sees.  2948,  2944.    Homestead,  88  Tenn.  742;  s.  c,  13  S.  W.  Rep.  1089. 
Bed.  8086.    Lapsed  devise,  88  Tenn.  177;  s.  c,  12  S.  W.  Rep.  445. 
Sees.  4092,  4093.    Forcible  entry  and  detainer,  88  Tenn.  665;  8.  c,  18  S.  W. 

Rep.  689. 
Sec.  4288.    Discovery  of  property,  88  Tenn.  782;  s.  c,  14  S.  W.  Rep.  218. 

Local  Cases, 
Chancery  sale:    Re-opening  of  bids,  88  Tenn.  779;  s.  c,  14  S.  W.  Rep. 

221. 
Land  law:    Special  entry  in  Hiwassee  District,  88  Tenn.  182;  s.  c,  14  S.  W. 

Rep.  554. 
Railroads,  88  Tenn.  188  ;s.  c,  12  S.  W.  Rep.  587. 

Sea    675.    Tezaa. 

Constitution. 

Act.  7,  sec.  6.    School  lands:    Rights  of  settlers,  77  Tex.  28,  s.  c,  18  8.  W» 

Rep.  617;  77  Tex.  46;  s.  c,  18  S.  W.  Rep.  618. 
Art.  14,  sec.  2.    Location  npon  titled  lands,  78  Tex.  684;  s.  c,  14  S.  W.  Rep. 

562. 
Art.  16,  sees.  50,  52.    Homestead,  76  Tex.  606;  s.  c,  18  S.  W.  Rep.  570;  Id. 

522;  s.  c,  18  S.  W.  Rep.  485;  Id.  664;  s.  c,  18  S.  W.  Rep.  481;  78  Tex. 

432;  s.  c,  15  S.  W.  Rep.  98. 

Revised  Statutes, 
Arts.  1817, 1874, 1998,  2002,  2007,  2008.    Descent  of  homestead,  76  Tex» 

522;  s.  c,  18  S.  W.  Rep.  485;  76  Tex.  664;  s.  c,  18  S.  W.  Rep.  481. 
Art.  1996,  snbd.  4.    Homestead,  76  Tex.  494;  s.  c.,  18  S.  W.  Rep.  588;  76 

Tex.  664;  s.  c,  18  S.  W.  Rep.  481. 
Arts.  2018,  2028, 2067.     Enforcement  of  lien  against  a  decedent,  77  Tex. 

622;  B.  c,  14  S.  W.  Rep.  805. 
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Art.  2105.    Partition,  78  Tex.  664;  8.  o.,  14  8.  W.  Rep.  792. 

Arts.  2448,  2445.    Forcible  entry  and  detainer,  66  Tex.  100;  8.  c,  12  8.  W. 

Bep.  1128. 
Art.  2465.    Fraudulent  oonyeyanoee,  78    Tex.  597;  8.  c.,  14  8.  W.  Bep.  700. 
Art.  2847*    Antenuptial  and  postnuptial  agreements,  78^  Tex.  664;  8«  o., 

14  8.  W.  Bep.  792. 
Arts.  8155,  8158.    Judgment  lien,  78  Tex.  182;  s.  c.,  14  8.  W.  Bep.  451;  78 

Tex.  187;  s.  o.,  14  8.  W.  Bep.  454. 
Art.  8216.    8tatute  of  limitations,    78  Tex.  200;  s.  o.,  14  8.  W.  Bep.  581; 

78  Tex.  278;  s.  c,  14  8.  W.  Bep.  618;  78  Tex.  628;  s.  c,  14  8.  W.  Bep. 

1042. 
Art.  8885.    Duplicate  land  certificate,  78  Tex.  684;  s.  c,  14  8.  W.  Bep.  562. 
Arts.  8894-8896.    Entry  and  surrey  of  public  lands,  77  Tex.  168;  s.  c,  18 

8.  W.  Bep.  1014. 
Arts.  4297,  4299,  4804.    Beoord  of  mortgages,  78  Tex.  151;  s.  c,  14  8.  W. 

Bep.  272. 
Arts.  4882,  4884.    Begistration  laws,  78  Tex.  151;  s.  c.,  14  8.  W.  Bep.  272. 
Art.  4818-4815.    ImproTements,  77  Tex.  46;  s.  o.,  18  8.  W.  Bep.  618;  Id. 

626;  s.  c,  14  8.  W.  Bep.  222;  Id.  639;  s.  c,  15  8.  W.  Bep.  1049. 

Sayla^  Civil  StaiuUs, 
Arts.  8164,  8168,  8175,  8176.    Mechanic's  Uen,  77  Tex.  838;  s.  c,  14  8.  W. 

Bep.  885. 

AeU, 
1881,  Apr.  6,  Laws  17th.,  Leg.  119.    8chool  lands:    Withdrawal  from  sale^ 

78  Tex.  269;  s.  c,  14  8.  W.  Bep.  619. 
1888,  p.  85.    Settler  on  public  lands,  77  Tex.  262;  s.  c,  18  8.  W.  Bep.  1035; 

78  Tex.  285;  s.  c,  14  8.  W.  Bep.  571. 
1888,  Apr«  14,  Laws  18th  Leg.  106.    School  lands:    Application  to  pur- 

chase,  78  Tex.  269;  s.  c,  14  8.  W.  Bep.  619. 
1887,  July  4,  p.  28.    Adyerse  possession:    Public  property,  77  Tex.  845;  s. 

c,  14  8.  W.  Bep.  66. 

Local  Ctuea, 

Oonyeyance  in  contfimplation  of  insolvency,  77  Tex.  131;  s.  c,  8  8.  W.  Bep. 

288. 
County  school  U^nds:    Bights  of  actual  settlers.  77  Tex.  28;  s.  c,  18  8.  W. 

Bep.  617;  77  Tex.  46;  s.  c,  18  &  W.  Bep.  618;  77  Tex.  196;  s.  c,  13  8. 

W.  Bep.  974;  78  Tex.  269;  s.  c  14  8.  W.  Bep.  619. 
Descent:    Laws  of,  in  1847,  77  Tex.  551;  s.  c,  14  8.  W.  Bep.  161. 
Homestead,  76  Tex.  82;  s.  c,  18  8.  W.  Bep.  58;  77  Tex.  657;  s.  c,  14  8.  W. 

Bep.  240;  78  Tex.  159;  s.  c,  14  8.  W.  Bep.  296;  76  Tex.  85;  s.  c,  18  8.  W. 
}  Bep.  12. 

Land  certificate,  78  Tex.  426;  s.  c,  14  8.  W.  Bep.  695. 

Maximo  Moreno  Grant,  77  Tex.  108;  s.  c,  13  8.  W.  Bep.  768. 

Partition,  77  Tex.  578;  s.  c,  14  8.  W.  Bep.  191. 

Probate  sale,  78  Tex.  108;  s.  c,  14  8.  W.  Bep.  205, 207. 

Public  domain:    Appropriation  and  disposition  of :    Constitutional  pro- 

Tisions  discussed,  77  Tex.  867,  s.  c,  12  8.  W.  Bep.  988;  18  8.  W.  Bep. 

619. 
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8an  Antonio:    Ancient  grant  of  lands  in,  78  Tex.  22;  s.  o.,  14  S.  W.  Bep. 
268. 

Sea  676.    Vermont. 

Revised  Laws. 
8eo8.  768,  769.    Fdredosaie,  61  Yt.  79;  a.  o.,  17  AtL  Rep.  89. 
Seo.  1983.    Creation  of  a  trust,  61  Yt.  458;  s.  a,  17  AtL  Bep.  185. 
Seo.  1988.    Meohanio'slien,  61  Yt.  589;  s.  o.,  17  Atl.  Rep.  798. 

Session  Laws, 
1884,  No.  89.    Equity  of  redemption,  61  Yt.  516;  s.  o.,  17  AtL  Rep.  44. 
1886,  Ko.  65.    Equity  of  redemption,  61  Yt.  516;  s.  o.,  17  AtL  Rep.  44. 
1886,  Ko.  85.    Tax  title,  61  Yt.  580;  s.  o.,  17  AtL  Rep.  482. 

See.  677.    Virfflnia. 

Constitution, 

Art.  11,  sees.  1,  5.    Exemption  and  homestead,  85  Ya.  177;  s.  c,  7  8.  E. 

Rep.  204. 

Code  (1860). 

Chap.  121,  seo.  2.    Acknowledgments,  85  Ya.  456;  s.  c,  7  8.  E.  Rep.  848. 

{Code  1873.) 

Chap.  118,  seo.  6.    Sale  by  trustee,  85  Ya.  198;  s.  c,  7  8.  E.  Rep.  248. 

Chap.  117,  seo.  8.    Record  of  deeds,  86  Ya.  721;  s.  c,  11  8.  E.  Rep.  114. 

Chap.  119,  seo.  4.    Descent,  85  Ya.  429;  s.  c,  12  8.  E.  Rep.  157. 

Chap.  182,  sec.  4.    ImproYements:  Rents,  85  Ya.  448;  s.  c,  8  8.  E.   Rep. 

592. 
Chap.  182,  sees.  6,  9.    Judgment  lien,  86  Ya.  543;  s.  c,  10  8.  E.  Rep.  570; 

86  Ya.  721;  s.  c,  11 8.  E.  Rep.  114. 
Chap.  188,  sec.  8.    Homestead,  85  Ya.  177:  s.  c,  7  8.  E.  Rep.  204. 

{Code  1887.) 
Seo.  2274,  2281.    Dower,  85  Ya.  429;  s.  o.,  12  8.  E.  Rep.  157;  86  Ya.  557;  a. 

c,  10  8.  E.  Rep.  574. 
Seo.  2415.    Fire  insurance,  86  Ya.  811;  11  8.  E.  Rep.  120. 
Sees.  2465,  2467.    Recording  deeds,  86  Ya.  26;  s.  c,  9  8.  E.   Rep.  419;  86 

Ya.  557;  s.  c,  10  8.  E.  Rep.  574. 

Sees.  2665,  2666.    Real  estate  of  decedent:  Liability  for  debts,  85  Ya.  227; 

s.  0.,  7  8.  E.  Rep.  189. 

Acts. 

1842,  Mar.  22.    Lands  west  of  the  Alleghany  Mountains,  140  U.  8.  278. 

1888-84,  chap,  524,  sec.  6.    Railroads:  Fences,  85  Ya.  802;  s.  c,  7  8.  E.  Rep. 

251. 
1888-84,  p.  686.    Mechanic's  Uen,  85  Ya.  198;  s.  c,  7  8.  E.  Rep.  245;  86  Ya. 

608;  s.  c,  10  S.  E.  Rep.  885. 

Local  cases. 
Judicial  sales,  85  Ya.  299;  s.  c,  7  8.  E.  Rep.  886;  86  Ya.  62;  s.  c,  9  S.  E. Rep. 

479; Id.  410;  s.  c,  10  8.  E.  Rep.  480;  Id.  679;  s.  c,  10  S.  E.  Rep.  989;  Id. 

1050;  8.  c,  11  S.  E.  Rep.  988. 

Sea  678.    'West  Virfflnia. 

Code  {1887.) 
Chap.  54,  seo.  50.     Railroads,  88  W.  Ya.  1;  s.  c,  10  8.  E.  Rep.  14;  5.  L.  R 
A.  871. 
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Chap.  78,  Beo.  6.    OoTenants,  88  W.  Ya.  621;  a.  c,  11  S.  E.  Rep.  218. 
Chap.  ^6,  p.  669.    Sale  of  decedent's  realty,  88  W.  Ta.  600;  a.  c,  11  S.  £. 

Rep.  31. 
Chap,  105.    School  lands,  88  W.  Va.  706;  s.  c,  11  8.  E.  Rep.  88. 

Sea  670.    WisoonBin. 

ContUtuUoru 
Art.  1,  sees.  9, 18.    Eminent  domain,  77  Wis.  288;  s.  c,  46  N.  W.  Rep.  128; 
20  Am.  St.  Rep.  123. 

SeMion  Laws, 

1866,  Chap.  182.    Tax  sales,  76  Wis.  445;  s.  c,  46  K.  W.  Rep.  420. 

1879,  sea  1,  chap.  22.    Exemption  from  taxation:  Railroad  lands,. 76  Wis. 

280;  s.  c,  46  N.  W.  Rep.  808. 
1881,  chap.  286.    Debts  of  decedent:  liien  upon  realty,  76  Wis.  254;  s.  o.,  . 

44  N.  W.  Rep.  960;  44  N.  W.  Rep.  815. 
1888,  chap.  809.    Exemption  from  taxation:  Turner  societies,  76  Wis. 

687 ;  s.  c,  46  N.  W.  Rep.  686. 

1888,  chap.  849.   Fraudulent  conyeyanoes,  76  Wis.  671;  s.  c,  44  K.  W.  Rep. 
652. 

1887,  chap.  428.    Rock  Riyer  Act,  77  Wis.  288;  s.  c,  46  N.  W.  Rep.  126;  20 
Am.  St.  Rep.  128. 

1889,  chap.  256.    Abutting  owners,  77  Wis.168;  s.  e.,46  N.  W.  Rep.  1066. 

Beviaed  StatutM  (1878). 

Sec.  280.    Public  lands,  76  Wis.  22;  s.  c,  44  N.  W.  Rep.  847. 

Sec  1088,  subd.  8.    Exemption  from  taxation:    Religious  associations,  76 

Wis.  687;  s.  a,  46  N.  W.  Rep.  686. 
Sees.  1180, 1182, 1141.    Tax  sales,  75  Wis.  91;  s.  c,  48  K.  W.  Rep.  802. 
Bees.  1176, 1182.    Tax  deed,  76  Wis.  445;  s.  c,  45  N.  W.  Rep.  420;  76  Wis. 

91;  B.  c,  43  N.  W.  Rep.  802. 
Sees.  1694-1696.    Assignments,  77  Wis.  402;  s.  c,  46  N.  W.  Rep.  642. 
Sec.  1810.    Railroads:    ''Depot  grounds,"  76  Wis.  180;  s.  c,  48  N.  W.  Rep. 

782;  76  Wis.  43;  s.  c,  44  K.  W.  Rep.  1091. 
Sec.  2208.    Alienation  and  incumbrance  of  homestead,  75  Wis.  861;  s.  c,  44 

K.  W.  Rep.  258. 
Sees.  2218,  2219.    Acknowledgment,  76  Wis.  609;  s.  c,  44  N.^  W.  Rep.  881, 

888. 
Sec.  2802.    Trusts,  77  Wis.  660,  s.  c,  46  N.  W.  Rep.  1043. 
Sees.  2364,  2869.    Alimony,  75  Wis.  889;  s.  c,  44  K.  W.  Rep.  144. 
Sec.  2871.    Annulment  of  marriage:    Restitution  of  property,  76  Wis.  681; 

s.  0.,  46  N.  W.  Rep.  681. 
See.  2620.    Real  actions:    Jurisdiction,  77  Wis.  667;  s.  c,  46  N.  W.  Repu 

819. 
Sec.  2674.    Specific  performance,  76  Wis.  158,  s.  c,  44  N.  W.  Rep.  648, 826. 
Sees.  2902,  2968,  2969.    Lien  of  Judgment:    Execution,  76  Wis.  892;  s.  c, 

44  N.  W.  Rep.  610;  77  Wis.  660;  s.  c,  46  N.  W.  Rep.  1048. 
Sec.  2988.    Homestead,  76  Wis.  861;  s.  c,  44  K.  W.  Rep.  268;  75  Wis.  688; 

B.  c,  44  N.  W.  Rep.  825. 
^ec.  8029.    Fraudulent  conveyance,  76  Wis.  418;  s.  c,  45  N.  W.  Rep.  110. 
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BeoB.  8080,  8081.    Supplementary  prooeedings,  75  Wis.  406:  a.  c,  44  K.  W. 

Bep.  114. 
6eo.  8161.    Foreolosnre,  7^  Wis.  278;  s.  o.,  46  17.  W.  Bep.  114. 
Beo.  8186.    EstabliBhment  of  lien:    Pleading  and  practice ;    Quieting  titles 

76  Wis.  887;  b.  o.,  45  N.  W.  Bep.  816;  76  Wis.  674;  0.  0.,  45  N.  W.Bep. 

122,  988;  77  Wis.  114;  b.  c,  45  N.  W.  Bep.  811. 
fSeos.  8274,  et$eq.    Liability  of  heirs  for  debts  of  decedent,  75  Wis.  254;  b. 

a,  48  N.  W.  Bep.  950,  44  N.  W.  Bep.  815. 
8eo8.  8858,  8859,  8861.    Forcible  entry  and  detainer,  76  Wis.  418;  s.  c,  45 

K.  W.  Bep.  824. 

Sec  4216.    Landlord  and  tenant,  76  Wis.  555;  s.  c,  45  N.  W.  Bep.  418. 

Sec  4269.    Catting  timber:    Damages,  75  Wis.  589;  s.  c,  44  N.  W.  Bep. 

777. 

8,  <ib  B.  Ann:  Stats. 

Bee  1180.    Tax  sale:    Notices,  77  Wis.  77;  8.  o.,  45  N.  W.  Bep.  956. 

Local  eaaea* 

Ck>ndemnation  for  railroad,  76  Wis.  298 ;  s.  o.,  46  N.  W.  Bep.  28. 

lAspendenai    Proof  of  filing,  76  Wis.  806;  b.  a,  48  K.  W.  Bep.  955., 

Tax  tifLes,  75  Wia.  91 ;  a.  a,  48  N.  W.  Bep.  802. 
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